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Þ RA EF A QC-KE 


\HERE is no ſpecies of publication which 

demands a more ſcrupulous accuracy than 

thoſe hiſtories of judicial proceedings and deciſions 

to which the name of £Aeports has been long 
appropriated, 


The immediate province of the courts of juſtice 
is to adminiſter the law in particular caſes. But 
it is equally a branch of their duty, and one of ſtill 
greater importance to the community, - to expound 
the law they adminiſter upon ſuch principles of 
argument and conſtruction as may furniſh rules 
which ſhall govern in all ſimilar or analogous 
caſes. | 


P 


Such are the various modifications of which 


property is ſuſceptible, ſo boundleſs the diverſity 


of relations which may ariſe in civil life, fo in- 
finite the poſſible combinations of events and cir- 
cumſtances, that they elude the power of enu- 
meration, and are beyond the reach of human fore- 


fight, A moment's refleftion, therefore, ſerves 


to evince, that it would be impoſſible, by poſi- 
tive and direct legiſlative authority, ſpecially to 


provide for every particular caſe which may hap- 
pen. $ 


_ Hence it has been found expedient to entruſt 
to the wiſdom and experience of judges, the power 
of deducing, from the more general propoſitions 


_ of the law, ſuch neceſſary corollaries, as ſhall ap- 


pear, though not expreſſed in words, to be within 
their intent and meaning. — 


RE; A3 —Dedudtions 


PF REF 4A:C-K 
Deductions thus formed, and eſtabliſhed in the 


adjudication of particular cauſes, become, in a 
manner, part of the text of the "law. Succeed- 
ing judges receive them as ſuch, and, in general, 
conſider themſelves as bound to adhere to them 
no leſs ſtrictly than to the expreſs diCtates of the 
legiſlature, 


But whether a certain deciſion was ever pro- 
nounced, and, if it was, what were the reaſons 
and principles upon which it was founded, are 
matters of fact, to be aſcertained and authenticated, 
as all other fa&ts are, by evidence. | 


The Jaw of this country has been peculiarly 
watchful to prevent the approaches of falſehood, 
in the inveſtigation and proof of the particular 
fas ltigated between contending parties. For 
this purpole many rules have been eſtabliſhed re- 
lative to the competency or admiſſibility of evi- 
dence, of all which the ultimate object 1s, to guard 


the avenues of belief, and to ſecure the minds of 


thoſe who are to determine, from impoſition and 
miſtake. | 


It would be natural to expe&t a caution ſtill 
more rigid with regard to the evidence of judicial 
proceedings and deciſions, Whether a particular 
act was done, or contract entered into, by a 
party to a cauſe, or not, can only affe&t him and 
his opponent, or, at moſt, thoſe who become their 
repreſentatives; and ſhould that be pronounced to 
have happened, which in truth never did, third 
perſons would not be injured. - But whether a 


Judgment alleged to have been delivered, was 


really d.,,vered, and upon the alleged reaſons, 
may affect all perſons who are, . or ſhall be, in 
circumſtances ſimilar tro thoſe of the parties to that 
cauſe. Yet it” has ſomehow or other happened, 


that little or 20 care has been taken, nor any pro- 


viſions made, to render the evidence of judicial 
proccedings certain and authentic, wag 
— : The 
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The records of the courts are, indeed, framed 
in ſuch a manner as to conſtitute indiſputable do- 
cuments of ſach parts of the proceedings as are 
compriſed in them, but it is eaſy to ſhew that this 
goes bur a very little way, 


In the firſt place, the authority of a deciſion, 
for obvious reaſons, is held to be next to nothing, 
if it paſſes /nb filentio, without argument at the: 
bar, or by the court; and it is impoſſible from the 
record of a judgment to diſcover whether the caſe 
was ſolemnly decided or not. Records, therefore, 
even when they contain a ſufficient ſtate of the caſe, 
do not afford complete evidence of what 1s re- 
quiſite to the future authority of the deciſion. 


But, in the ſecond place, it is well. known in 
how few inſtances the material parts of the' ſtate 
of the caſe can be gathered from the record. Ac- 
cording to the modern uſage, by .far the greater 
number of the important queſtions agltated 1n the 
courts of law come before them upon motions for 

new trials, caſes reſerved, or ſummary applica- 
tions of different forts. In none of thoſe inſtances 
does the record furniſh the evidence even of the 
facts; for which, in ſuch caſes, there 1s no other 
repolitory, nor for the arguments and reaſoning of 
the counſel and the court in any caſe, bur the. = SE 
collections made by reporters *. On their fidelity 
and accuracy, therefore, the evidence of a very 
F | wing pare of the law of Ergland almoſt entirely 
\_ depen S, 


The moſt ancient compilations of this ſort were 
+ the work of perſons ſpecially appointed for the 
purpoſe. In what particular manner they exerciſed 
their function, how far the courts ſuperintended, 
or the judges aſſiſted or reviſed their labours, no 


= At an early period of our conſtitution, the reaſons of the 
—— _ Judgment were ſet forth in the record, but that praQtice has 
be. long been diſuſed, | 
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where appears ; and indeed almoſt every thing relat- 
ing to them is involved in ſo much obſcurity, that I 
believe their very names are totally unknown. 


It is probable, however, that the cotemporary 
judges, and thoſe who immediately followed them, 
had fatisfaftory reaſons for confiding in the accuracy 
of thoſe reporters, ſince their writings, called the 
Year-books, have always poſſeſſed a degree of tra- 
ditional weight and authority ſuperior to what 1s 
allowed to any ſubſequent reports, 


This, indeed, is in ſome meaſure owing to the 
circumſtances of their priority . in point of time, 
excluſive of any conſideration of peculiar authen- 
ticity or excellence, the deciſions contained in them 
forming the baſis of that large . ſuperſtruCture of 


ſucceſſive determinations which now fills the library 
of an Engliſh lawyer, 


The ſpecial office of reporter was diſcontinued 
ſo long ago as the beginning of the reign of 
Henry VIIL. and the hiſtory of the judicial pro-_ 
ceedings in Weſtminſter Hall, from that time till 
now, would have been loſt in oblivion, if it had 


not. been for the voluntary induſtry of ſucceeding 
reporters. 


The example was firſt ſet by ſome of the ableſt 
judges and lawyers of the 16th century, who find- 
ing that official accounts were no longer taken of 


what paſſed in the courts of juſtice, were ſtimulated 


by a commendable zeal for that ſcience of which 
they were diſtinguiſhed ornaments, to commit to 
writing for the uſe of poſterity, the hiſtory of the 
moſt important deciſions which took place within 
their practice or obſervation, 


Thoſe eminent perſons have had a numerous 


' train of followers, of different deſcriptions, who, 


with unequal merit, and various ſucceſs, have 
| "08: continued 
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PREFACE 


continued down to the preſent times, ' a pretty 


regular ſeries of decided caſes. 


In the reign of James I. Lord Chancellor Bacon 
procured the revival of the ancient office of re- 
porter, but it was ſoon dropped again, and does 
not ſeem while it continued to have been produc- 


tive of the advanteges expected from it, I know 
of no reports attribured to the perſons then no- 


minated to the office, except thoſe printed in the 
name of Serjeant Hetlzy, who, as we are told in 
the title-page, was © appointed by the King and 
Fudges for one of the Reporters of the Law.” 
Whether it was he or the Lord Keeper L:/eton 
who was really the author of thoſe Reports, (many 
of them being exa&t duplicates of thoſe aſcribed to 
Littleton,) they are far from bearing any marks 
of peculiar {kill, information, or authenticity. 


Soon after the Reſtoration, an act of parliament 


having prohibited the printing of law books with- 
out the licence of the Lord Chancellor, the two 


Chief Juſtices, and the Chief Baron, it became the 


practice to prefix ſuch a licence to all reports pub- 
liſhed after that period, in which it was uſual for 


the reſt of the Judges to concur, and to add to 
the 7mprimatur a teſtimonial of the great judgment - 
and learning of the author. The act was renewed 


from time to time, but finally expired in the reign 
of King Y/illiam, But the ſame form of licence 
and teſtimonial continued in uſe till not many 
years ago ; when, as the one had become unneceſ- 
fary, and the other was only a general commendation 


of the writer, and no voucher for the merit of the 
work, the Judges, I believe,” came to a reſolution, 
not to grant them any longer; and, accordingly, 


the more recent Reports have appeared withour 
them. 


I leave to others the enquiry into the reaſons why 
the law has not provided ſome method of handing 
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down its deciſions to future times, more ſolemn and 
authentic than what 1s now known, or indeed ſeems 
ever to have exiſted ; and I proceed to ſtate to the 


reader the means I have employed to render the 
following reports as faithful, correct, and uſeful, as 


it Was in my power to make them. 


When the queſtion aroſe upon the pleadings, or 
was connected with them, there is hardly an in- 
ſtance where I have not been favoured, in the moſt 
obliging manner, with the paper-book, as it is called; 
that is, a copy of the record itſelf. In like man- 
ner, I have been ſupplied with copies of almoſt all 
the ſpecial verdicts, . caſes relerved, and material 
rules, affidavits, and exhibits. I have alſo had the 
moſt ready acceſs to conſult and tranſcribe what- 
ever I thought neceffary, in the Crown Office, or 
that of the clerk of the rules, as well as the caſes 
ſent from the Court of Chancery, and the certifi- 


cates of the court upon them. 


One of the greateſt difficulties I had to encounter 
was, in obtaining a complete ſtate of the fats when 
the caſe came on in the ſhape of a motion for 
2 new trial, | I-was obliged, on ſuch occaſions, to 
colleft them, on the fudden, as they were read. 
from the report of the Judge, and frequently with- 
out any previous knowledge of the cauſe. Some 
of the moſt eſſential circumſtances, which had eſcap- 
ed me at firſt, I was perhaps able to recover af- 
terwards, from the obſervations, made upon them 
by the counſel or the court. But then, in endea- 
vouring to catch the facts in that manner, I was 


in great danger of loſing the chain of the argument. 


It has been my ſtudy to remedy theſe 1nconve- 
niencies by every aſſiſtance within my reach. The 
briefs of counſel have never been withheld from 
me ; but though they are extremely uſeful and ſafe, 
where exhibits are to be ſet forth or abridged, as 
deeds, bills of exchange, policies of inſurance, &c. 
they cannot be reſorted to, but with the utmoſt 
caution, for the parole teſtimony 1n a cauſe, Yer 
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even there, they have often ſerved to explain an 
ambiguity, or ſupply an onifſion, 1n the notes I 
had taken in court. In all caſes I have had it in 
my power to collate my own notes of the evidence 
with thoſe of a great many of my friends at the 
bar ; frequently with thoſe of the counſel who were 
concerned in the caule, 


In conſidering what is the beſt method of report- 
ing, I found that different writers had proceeded 
upon plans widely different from one another. 


Some have prefixed, to all the leading caſes, a 
full copy of the pleadings, thereby rendering their 
work at the ſame time: a book of entries, and of 
reports. It was once my intention to have done 
ſo, but I was diffuaded from it by much better opi- 
mons than my own. | 


Some have not only ſtated the fats at great 
length, but have given the arguments of counſel 
almoſt as diffuſely as they were delivered at the bar, 
diſtinguiſhing the ſpeeches of the different advocares 
on the ſame fide, ſeparately, under the names of 
each, 


Others, on the contrary, have only given a very 
abridged ſtate of the caſe, together with the mere 
point decided, omitting not only all the arguments 
at the bar, but alſo moſt of the reaſoning of the 
court. | | | 


Each of theſe two methods has its partizans, and 
each has its peculiar advantages and diſadvantages. 


The firſt 1s more inftruttive for the younger part 
of the profeſſion ; it exhibits a more complete pic-_ 
ture of the caſe, and does more juſtice ro the learn- 
ing and ingenuity of the ſeveral advocates. | 


But, on the other hand, its prolixity fatigues the 
attention, It abounds with repetitions, and ofren 
difguſts 
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diſzuſts the experienced lawyer, by a detail of ele- 


mentary principles, trivial arguments, and hackney- 
ed authorities, 


I have endeavoured to ſteer a middle courſe be- 
tween thoſe two extremes. / 


1. I have been particularly attentive to ſtate 
whatever was material in the pleadings or evidence ; 
and ſometimes, where I was afraid of omitting 
what might be deemed effential, I have ſet forth 
verbatim, a caſe, a plea, or a ſpecial verdi. 


2. I have thrown together, into one diſcourſe, 
the arguments which were uſed by all the different 
counſel who ſpoke on the ſame fide, digeſting them 
in the order which ſeemed to me to give them the 
greateſt effe&t. In following this plan, as I have 
been often obliged to cloath the thoughts of others 
in language of my own, fo I have been rather fſo- 
licitous to preſerve what appeared weighty and im- 
portant in point of reaſoning and authority, than 
anx1ous to retain every thing that was ſaid. But I 
have taken care to omit no cited caſes which I have 
found upon examination to be materially applicable 
to the point in queſtion, Ds b 

3. The judgments of the court I could have. 
wiſhed to give in the words in which they were 
delivered. But this I often found to be impratti- 
cable, as I neither write ſhort-hand, nor very quick- 
ly. Memory, however, while the caſe was recent, 
{upplicd at home, many of the chaſms which I had 

- Jefr in court; and, by comparing, and as it were 
confronting a variety of notes taken by others, 
with my own, I was frequently enabled to recal], 
and inſert in my report, material paſſages which F 
ſhould otherwiſe have loſt. Thus I have profited 
in ſeveral reſpe&ts by the liberal communications 
and concurrent labours of others of the profeſſion, 
ſome of them perſons of the firſt eminence ar the 
bar. I acknowledge the aſſiſtance I have received 


from 
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© From them with fatisfa&tion and pride. If this book 
> ſhould meet with any degree of approbation, they 
> are fairly entitled to a great ſhare of it; and [ 
” ſhould with pleaſure declare that ſome of my friends” 
ought, almoſt as much as myſelf, to be conſidered 
- as the authors, were it not that I might thereby 
ſeerh defirous to involve them in my reſponſibility 
for its imperfections. 


4. I have carefully conſulted the original authors 
for all the caſes cited, and have beſtowed all pol- 
ible attention to ſee the names and references cor- 
rectly printed. 


5. To avoid unneceſſary repetition, I have omit- 
ted the frequent concluſions of * per car. unanimi- 
« fer,” © unanimouſly,” &c. and therefore I take 
this opportunity of mentioning, that the unanimity 
of the court is to be underſtood, in every caſe 
where I have not expreſsly ſtated a difference of 
opinion, | 


6. It is uſual with ſome reporters to give an ac- 
count of different ſtages of the ſame cauſe, or of 
arguments in the ſame caſe, but delivered at dif- 
ferent times, in different parts of their reports, ac- 

_ cording to ſtrict chronological order. This ſeems to 
me to give them too much the appearance of being 
the mere tranſcripts of their note-books. 1 have, 
therefore, thought it more adviſeable to bring every 
thing reſpecting the ſame caſe into one point of 
view, by ſtating - the whole together, and inſerting 

 1t on the day on which the caſe was ultimately 

 Qlipoſed of; diſtinguiſhing, however, the different 
_ o the cauſe, and marking the particular dates 
of each. | 


%\. »>” 


7. It may be proper to mention the reaſon why 
I have fo rarely given any account of deciſions re- 
lative to the granting or refuſing diſcretionary coſts : 
It is, becauſe ſuch deciſions depend for the moſt 
part on particular circumſtances, and therefore can- 
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not operate as precedents or authorities on other 
occaſions, 


8, One or two caſes reported by me have come 
on, at firſt, in the court of King's Bench, or elſe- 
where, at a time prior to the period to which T 
have confined myſelf,. and one or two have been 


| heard again and decided upon, in another form, or 
ſome ſubſequent ſtage, poſterior to that period, 


Of theſe, where I have been able, I have com- 
pieted the hiſtory, by ſtating the more early or later 
proceedings in the notes, 


. I have alſo printed in the notes ſeveral ori- 
ginal caſes which were either cited, or feemed to 
me applicable to the point of the cafe I was then 
reporting. Por this 1 truſt no apology is necef- 
fary, though many of them will ſoon probably be 
id before the public, more fully and correctly, in 


reports now preparing by another gentleman, and 


appropriated to the period in which they were de- 
termined *, 


10, But I am not without the apprehenſion of 
meeting with ſome degree of cenſure for having on 


different occaſions given a place, in the notes, to 


arguments and obſervations of my own. TI truſt 
| have throughout avoided the appearance, as I 


certainly never entertained the deſign of diſcuſfing 


or controverting the ſolemn judgments of the court. 
This, it 1s true, was both recommended and prac- 


tied by Mr. Juſtice 79fer, in his Reports, but I 


cannot help thinking it 1s very far from being any 


Part of the reporter's province, At leaſt, "what 
might become a Judge of his eſtabliſhed reputa- 


tion, would have been extremely unbecoming in 
me. I have merely attempted, in ſome places, to 
illuſtrate or confirm the doctrines laid down 1n the. 
text, by authorities which have occurred: to me in 
the courſe of my reading, or arguments which the 


* Mr. Cowper's Reports were publiſhed ſoon after theſe, and 
are often referred to in this eduwn. / 
ſubje& 
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r | ſubje& matter may have ſuggeſted. Sometimes, 
though rarely, I have entered into the conſideration 
of general legal queſtions ; but if the reader 1s 

| not too ſevere a critic, he will have ſome indul- 

- cence for that part of the notes, as no 1deas of 

> my own have been ſuffered to obtrude themſelves 

12 - upon him in the text. I own I thought it an un- 

r ' _ neceſſary, as I ſhould have felt it to be an irkſome_ 

' reſtraint, in a work conſiſting of near 800 folio 

. pages, and containing ſuch a variety of reaſoning 

r on ſubjects extremely diverſified, and often highly 

* intereſting to a lawyer, to confine myſelf fo rigidly 
to the mere buſineſs of reporting, as never once, 
even at the bottom of the page, to have mentioned 


& x what might occur to mylelt on any of thoſe ſubjects. 


LY 


11. To attain in ſome degree the advantages al- 


> ready hinted at of the more conciſe ſpecies of re- 
i ports, I have, after the example of ſome of my 
= predeceſſors, inferted, on the margin, an abſtract 
© - of the principal point or points of every caſe. The 


plan on which I have formed thoſe abſtrafts has 
been, to ſtate the point as a general rule or poſi- 
tion. This method, upon the whole, ſeems to be 
the moſt uſeful, though it has its inconveniencies. 
Where a caſe turns upon a complication of facts, 
not likely ever again to be combined together, a 
propoſition including all thoſe facts, and purporting 
to be a general rule of law, has an uncouth and 
awkward appearance. However, in ſuch caſes, I 


have ſacrificed particular propriety to general uni- 
formity, 


ei. ao ends oh BE, 


ode Tk. erin BR. 


Th 12. The table of matters has been framed with 
. ©» A view to render 1t a fort of alphabetical Digeſt of 
q the contents, and as I wiſh that on many occaſions 
. theſe reports may tave the reader the trouble of re- 
— curring to others, I have mentioned not only the 
Ms points adjudged in the caſes I have reported, but 
allo thoſe cited from prior authorities and determi- 


= = nations. There are times when this may prove of 
Fes conſiderable uſe to the practiſing lawyer. Ir is un- 

— necellary to tell the ſtudent, that he ought always to 

= #nd leiſure to conſult the originals, Si 
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13. In addition to the uſual index of caſes re- 
ported, I have prefixed another of thoſe cited or 
ſtated at large in the text or notes. [If this ſhould 
not prove of the advantage I intended, I ſhall have 
to regret that I employed a good deal of time vp- 
on it, in a manner certainly extremely dry and un- 
entertaining. Bur I cannot but flatter myſeFf thar 
it will furniſh an uſeful Repertorium of all the in- 
portant caſes that were cited and relied upon in the 
court of King's Bench during a period of three 
years, which muſt amount to a great proportion of 
the principal common-law authorities. Beſides, as, 
;n moſt inſtances, the material parts of the cited 
caſes are abſtracted 1n ſome one of the reported 
caſes, and in many parts of the work ſeveral of 
them are obſerved upon, and explained, this in- 
dex, by enabling the reader to bring every thing 
relative to the ſame caſe under his review at once, 
will ſupply him with valuable Readings and coms 
mentaries upon molt of them. 


Thus 1 have explained the nature and plan of 
this volume, I now dedicate and confign it to the 
uſe of my profeſſion. If it has at all done juſtice 
to the great judicial qualities of thoſe who at pre- 
ſent fill the Bench, it will be acceptable fo my 
contemporaries and poſterity, If I have failed in 
that reſpect, thoſe qualities are ſo univerſally felr 


and acknowledged, that no reputation can fuffer 


but my own. Even with regard to myſelf, what- 


_ ever may be the ſucceſs of the work, the intention, 


at leaſt, cannot meet with diſapprobation ; being no 


other than to render ſome ſervice to the public, by 
communicating to lawyers in general, the fruits of 


my private induſtry and labour. The nature of the 


undertaking precludes that ſort of ambition by 


which authors are ſo often animated ; and my ut- 
moſt aim will be attained, if I ſhall be found to 


| have merited, in any degree, the humble praiſe of 


uſeful accuracy : Ubi ingenio non erat locus, cure 
teſtimonium promeruiſſe contentus. | 
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ADVERTISEMENT 


TO THE 


S$BCOND EDITION. 


HE additions which have been made to the 
following work will be obvious to the reader, 
As a new 1mpreſſion was called for, it would have been 
unpardonable not to aim at improvement. But it was 
due to thoſe who are poſſeſſed of the former edition, 
to render this as little prejudicial to its value as poſ- 
ſible. On that account, the new caſes, notes, and 
references, have been printed in a detached pamphlet, 
on paper of the ſame ſize with the firſt edition. From 
the length of ſome of the additional notes, new pages 
were found neceſſary, otherwiſe the ſame number would 
have extended ſometimes to ſeveral leaves, and, though 
that has been practiſed in the enlarged editions of 
ſome law books, it is a method which ſeems to me 
not. fit to be imitated ; becauſe it defeats, in a great 
degree, the end of numbering the pages. Bur the 
pages of the former edition are printed on the margin 
of this, and the pages of this may be written on the 
margin of the former : by which means, caſes or paſ- 
ſages cited according to the one or the other, will be 
found without difficulty in either. Some may think, 
the enlarged ſize of the work has rendered it too bulky 
for one volume ; two title Pages, therefore, are printed, 
that thoſe who chuſe may have it bound UP In two, 


Linconn's Inn, 


Jan. 1, 1786, 
VorL, j | [ A ] 


= + Bi arr Fon Born tm = _ 2 —_ arg ae _ _ - , gs OO Ry >, > 4p ——— _—— — ” TIES | 4 it gps. us ID ""_ EEE Log -— — —— —_ D——_— 
_ —_— — . — —— -- - ra I OO I ARE Een en ot Ta © 90 G9; or og Oe un ag = —=__ er ts DW > oo SIO es en ee - - . _ " - - 


Z ADVERTISEMENT 


F Y; ? Y 
© 6 f T% 
Ru, be PPT: I 
3% % +, Fo 
Z * } ; Oo 
FT, ODE ] 
4 15's 
% * 

l bk ; . 
MITES on 

7 4 : , by © 
þ by F 

I, 8 

__E 


W THIRD EDI TION. 


A-; 

* » 

5 "C 

5 f 4” Xt 

34 

- <# - % Ta 

3; a 

oe. $5" 004 hw 
a .. 


2008 NEW impreſſion of theſe Reports being called 
IE for, it has been thought adyviſeable to print them | 
# 1n octavo, as that form ſeems now to be generally 
Z thought the moſt convenient. The reader will find 
== ſome additional notes and references in this edition, but 
7 they are not numerous enough, nor of ſufficient im- 
= portance, to | be printed apart, as was done with 
reſpect to the former additions, 
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ARGUED and DETERMINED 
W Court of KING's BENCH, 
'I'N 


Michaelmas Term, 
In the Nineteenth Year of the Reign of Gzoroe IIT. 
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WALKER and Others, Aſſignees of Bean, a 
Bankrupt, and MACKENZ1E, and Others, 
Aſſignees of CUTUuBERT, a Bankrupt, again/# 
WITTER. Ss 
« \HIS was an aCtion of debt, brought in the county 
of AMiddleſex, on a judgment in the ſupreme 
| court in Famaica.—The firit count of the gde- 
= claration was in the following words : «© William Witter, 
7 late of the pariſh of S?. Mary + Bone, in the counity of 
= ddleſex, Eiqz was ſurnmoned to anſwer 1ſaac Walker, 
trancis Newton, and Fobn Coivill, afltignees of the eſtate 
and effefts of Samuel Bean, a bankrupt, within the true 
intent and meaning of the ſtatutes made and provided, 
and now in force, concerning bankrupts, and Colin Mac- 
kenzie, Thomas Bell, and Alexander Grant, aſſignees of 
the eſtate and effects of Leavis Cuthbert, a bankrupt, &c. 
that he render to them $947. os. 4d. of lawful money 
of Great Britain, which he owes to, and unjuſtly detains 
from, them.—For that whereas the faid Samuel Letvis, 
Vor. 1, 8 und 
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An aQtion of 


debt will lie 


on a foreign 


judgment, ane 
the plaintiff 
need not ſhew 
the ground of 
the juulgment, 
—]t he con-_ 
clud- ** prout 
patet per re- 
cordum,”' that 
is to be rejeRt» 
ed as ſurpluſ- 
age, and the 
defendant cans 
not plead nul 
tie] record, 
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WALKER 


againſt 
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CASES IN MICHAELMAS TERM 


and alſo one David Bean, ſince deceaſed, in the hfe-time 
of the faid David, and which ſaid David, afterwards, and 
before the faid Samuel and Lewis became bankrupt, died, 
and the ſaid Samuel and Lew:rs ſurvived him; that 1s to 
ſay, at Weſtminſter in the county of Middleſex, heretofore, 
to wit, on the laſt Tueſday in ay, in the ſixth year of the 
reign of our ſovereign lord the now king, and in the year 
1766, in a certain court of record of our ſaid lord the king, 
called the fupreme court of judicature held for our ſaid 
lord the king, at the town of S?. Fago ac la Vega, in the 
county of A7iddleſex, in and for the wand of Famazca, and 
within the juriſdiction of the faid court, on the faid laſt 
Tueſday of May, in the ſaid fixth year of onr faid lord the 
now king, and in the year 1766, before the honourable 
Thomas Beach, Eſq; chief judge of the ſaid court, and his 
aſſociates then ſitting judges of the ſame. court, by the con- 
ſideration and judgment of the ſame court, recovered againit 
the faid Wilham a certain debt of 2207. current money of 
fhe ſaid iſ}and of Jamaica, and alſo 1/. 16s. 3d. for their 
coſts and charges by them, about their ſuit, in that behalf 
expended, to the ſaid Samuel, Lewis and David Bean, mn 
the life-time of the ſaid David, by the ſaid court, of their 
aflent adjudged, whereof the ſaid William 1s convicted, as 
by the record and proceedings thereof remaining in the ſaid 
court at the town of Ot. Jago de la Vega more fully appears ; 
which ſaid judgment ſtill remains in that court in full 
force, unreverſed, unpaid and unſatisfied ; that 1s to fay, at 
Weſtminſter in the faid county of Mzdaleſex ; and that nei- 
ther the ſaid Samuel, Lewis and David, or either of them, 
1 the hfe-time of the faid David, nor the ſaid Samuel and 
Tewis, or either of them, ſince his deceaſe, nor the faid 
iaac, Francis, John, Colin, Thomas and Alexander, as aſhign- 
ces as aforeſaid, or either of them, have yet obtained execu- 
tion of the aforeſaid judgment, and the faid Jaac, Froncir, 
John, Colin, Thomas and Alexander in fac ſay, that the 
debt, coſts and charges aforeſaid, fo recovered as aforeſaid, 
amount to a large ſum of money, to. wit, to the ſum of 
158/. 8s. 9d. of like lawful money of Great Britain, that 


is to ſay, at Weſtminſter aforeſaid in the ſaid county of 
HTiddleſex, whereby an aRion hath accrued to the ſaid 1/cac, 


Prancis, Fohn, Clin, Thomas and Alexander, as alſignees is 
atoreſaid, to demand and have, of and from the ſaid 1{/:/- 


iam, the ſaid. ſum of 1587. 8s. 9d. of lawful money of 


Great Britain, parcel of the ſum of 5947. os. 4d. above 
aemanded.” —"[hen there was a ſecond count in the ſame 
form, ſtating a like judgment of the court in Famaica for 
608/. and 1/. 16s. 3d. coſts, of Jamaica currency, Or 
4354. 11s. 7d. ſterling, being the refidue of the ſum of 
5944. os. 4d. demanded in the aCtion.—The defendant, 


, 
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| beſides 
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IN THE NINETEENTH YEAR OF GEORGE II.. 


—S beſides ni debet, preaded alſo to the firſt count, 4 That 
RS here is not any ſuch record of the recovery of the ſaid debt, 
EX coſts and charges in the ſaid fir{t count of the ſaid decla- 
EXE ration mentioned * againſt him the faid J/i/lom, in the ſaid 
T: court of record of our {aid lord the king, called the ſupreme 
court of judicature held for our ſaid lord the king at the 
= ſaid town of S7. Fago de /a Yega, in the ſaid county of 
== 1iddle/ex, in and for the ſaid ifland of Jamaica, and within 
= the juriſdiction of the ſaid court, betore the honourable 
Ex Thomas Beach, Eſq; chief judge of the ſaid court, and his 
EX aſlociates, then ſitting judges of the ſame court, as the faid 
2 plaintiffs have, in the faid firſt count of their ſaid declara- 
E tion, alleged, and this he 1s ready to verify ; wherefore, 
= &c.” — There was a ſimilar plea to the ſecond count. — 
BS Upon the 2 gebet, the plaintiffs took iſſue, and the trial 
= coming on at the ſittings in Weſtminſter Hall, after Eaſter 
=Z Term 1778, a verdict was found for the plaintiffs. - 'Vo the 
= pleas of nu/ tel record, the plaintiffs replied, that there was 
2 1uch record, &c. (in the words of the pleas) * and this 
BZ they the ſaid plaintitts are ready to verify by the [aid record; 
EZ and thereupon a day 1s given to the faid plaintiffs on, &c. to 
EZ come before our ſaid lord the king wherever, &'c. to produce 
= the faid record, and the ſame day is given to the ſaid de- 
2 tcndant.” | 
| In Trmity Term, 18 Geo. 3. theſe 1ifſues in law came on to 
# be argued ; the judgment on which the ation was brought 
: having been brought into court, under the feal of the court 
= of Jamazca. | No, 

BY "The Solicitor General ( Wallace, ) and Dunning, for the 
[= prone] Graham, Bower, and S. Heywo:d, for the de- 
EZ fendant,—The caſe ſtood over till this day, when it was 
E again argued by the ſame counſel. es x ® = 
-: For the defendant, ſeveral grounds were taken.—lIt was 
EZ contended, that an aCtion of debt could not be maintain- 
Bed on a judgment in a foreign court ; or, that, if debt would 
&> lie, yet it could not be maintained as on a ſpecialty, but 
E” that the conſideration of the judgment ought to. be ſhewn 
in the declaration. "That, if this judgment were to be 
= conſidered as a ſpecialty, the court had no juriſdiction, be- 
= cauſe actions on judgments are local, and mult be tried 
pn the county where the judgment is given.—Theſe ob- 
= jections, if ſucceſsful, would have entitled the defendant 
to an arreſt of judgment on the verdict found for the 
E plaintiffs on the 1] debet.—On the iſſues joined on the 1! 
8 7! record, it was inſiſted, that there muſt be judgment for 
© the defendant, becauſe the judgment in Famaica was not 
z 2 record, in the proper legal ſenſe of the word. 

= For the plaintiffs, it was aid, that it is an eſtabliſhed 
Z maxim, that, where indebitatus aſſumpſit will he, debt will 
Zallo liez and that this court had determined, in the caſe of 
1 B 2 Crawford 


Fy = 
A. 95 
% 4 
5* 
þ.c 4y 
h 
4 
{ 


I778. 
{ —_—, EE Ie | 
WALKER 
againit 
W1ITTER. 


L -35]-. 


—_ 


WIS Ir arty ny re 
4 D _ 
——__ 


| 


> ”Srcnoe gy ad. ror" Ms: =p eG 
ZLAPE ERS SENS IG CA > doom rhe. 
= ed + __ Gi x E a . 


-= —eeifonp- 20, * ets, 


PX . _ 


te RU Ip a IE 


[ 
| 


CASES IN MICHAELMAS TERM 

1778. Crawford v. Whittal (a ) [1], that indebitatus afſumpſit may 
\ _— 5 be maintained on a foreign judgment. "That it was alſo 
 Warxtger determined, in that caſe, that the judgment 1s, of itſelf, 

againſt =primd facie evidence of the debt, and, therefore, the plain- 
WiTrTzR. tiff is not bound to ſhew any other conſideration. "Vhat, in 
Sinclair v. Fraſer (b }, which was an appeal from the court 
of ſeſſion in Sczt/and to the. houſe of lords, in the cafe of 
an aCtion brought in that court on a judgment in Jamaica, BY 
it was laid down, as a general principle, that ſuch a judg- 


ment is primd facie evidence of a debt, though it is com- 


petent to the defendant to impeach the juſtice of the judg- 
ment, by ſhewing it to have been irregularly, or unduly, Bi 
obtained. 'Fhat the plea of nul tie! record was abſurd, and 
that the judgment ought to be the fame as if there hal 


been no ſuch plea. 


Upon this, and the former occaſion, were cited (among 
other authorities) beſides Crawford v. Whittal, and Sinclair 
v. Fraſer, the caſes of Olive v. Gwin (c )}, Otway v. Ram- 
fey (4), and Campbell v. Hall (e): +1 | 


(a) H. 13 Geo. 3. B. R, 

[1] The caſe of Crawford v. Whit 
zal was argued and determined in B. R. 
H.13G. 3. It was an ation of inde- 


_ bitatus afjſumpſit, brought by Crawford 


as admmiltrator of one Hargrave, in 
which he declared, that the defendant 
was mdebted to him, as adminiſtrator, 
« in the fum of 747 /. ſterling, for 
6904. rupees 1o annas and 9g pice, of 
current money of Bengal in the Laſt 
Indies, by a certain judgment of the 
honourable the mayor's court at Calcut- 


ta, at Fort William in Bengal aforeſaid, 


holden before, &c. before that timezw27z. 
on, &c. adjudgedand awarded to be paid 
by the ſaid defendant to the faid ptain- 
titf, as adminiſtrator as aforeſaid, for 
a certain demand of the ſaid plaintiff} 
as adminiſtrator as aforeſaid, ſued and 
proſecuted in the ſame court, of 5801 
rupees, &c. together with intereſt due 
thereon from, © c. till, &c. atthe rate of, 
Tc. being, &c. current money of Bengal 
aforeſaid, and coſts of ſuit, being, Sc. 
making together the ſaid ſum of 6904 
rupees, &c. which ſaid judgment 1s in 
force and unſatisfied ; and which ſaid 


were cther counts to the like effect ; 


Lord 


_ > Sol Code?” on gth _— a fn. * 


6904 rupees, &c, at the time of re- |= 
covering the ſaid judgment, were and 
yet are of the value of the ſaid 747 /.; | 
and being ſo indebted; the defendant, 
afterwards, in confideration of the pre- 
miſes, undertook to pay.” — There 


a ww A =&««- 


ſome of them ſtating the ſum only ir 
Eaft India money; —1ſome varying the 
amount, —and ſome ſtating the judg- 
ment without adding, *© for a certaiy 
demand; &c.*— The defendant de- 
murred ſpecially to this degaration, 
and ſhewed for cauſe, that there was no Þ 
profert of the letters of adminiſtration. 
—\[t was argued, on T ue/day, the. gt 
of February, by Feurnley fot the de- 
fendant, and Mansfield tor the plaintif. 
—'I'wo points were made for the de-W 
fendant : 1. That aſſigned for cauſe ot 
demurrer; 2. An objection to the 
ſubſtance of the declaration, wv7z. that 
the grounds of the judgment abroad," e 
and the cauſe of aCtion there, ought ton tt 
have been ſhewn. 'The caſes of Dup/cir WF Þ 
v. De Roven (f), and Bowles v. Brad: th 
ſhaw (g), (which was indebitatus uſ: u1 
ſumpfit on a judgment in the court of ec 
' Exchequer 
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(b) Cited in the Dutcheſs of King- 
ften's Caſe, p. 64. | 
(c) T. 1658, Hard. 118. 
(4) E. 11G. 2. Þ. R, 2 Str. 1090, 


(e) M. 15 G.43. B. R: 

+ 1 Since reported, Coxp. 204. WE.” 
Cf) 2 Fern. $40. PW 
(g) M. 22 Geo. 2« MSS, '; 
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Lord MANSFIELD, now and on the former occaſion, ſaid, 1778. 


== that the plea of nul tel record was improper. 'Though the (CLAY 

uy plaintiffs had called the judgment, a record, yet by the Warxsr 
additional words in the declaration, it was clear th againſt + 
did not mean that ſort of record to which implicit faith is WiTTB8, 


given by the courts of Weſtminſter Hall. "They had not 
miſled the court, nor the defendant, for they ſpoke of it as 
a record of a court in Famaica. "The queſtion was brought 
to a narrow point, for it was admitted on the part of the 
defendant, that indebitatus afſumpſit would have lain, and 
on the part of the plaintifts, that the judgment was only 
primd facie evidence of. the debt. That being fo, the judg- 


Exchequer in lreland) were cited, As 
to the firſt point, the court ſaid, that 

rofert of the letters of adminiltration 
was unneceſſary ; becauſe, in this ac- 
tion, the plaintiff had no occaſion to 
have deſcribed himſelf as adminiſtra- 
tor [+]. — Second point ; 4/orn, Juſt. 
The declaration 1s ſufficient ; we are 
not to ſuppoſe it an unlawful debt. 
Ajbburſt, Juſt. I have never ſeen this 
doubted ; I have often known a//ump/it 
brought on judgments in foreign courts; 
the judgment 15 a ſufficient conſider- 
ation to ſupport the implied promiſe, 
— Judgment for the plaintiff, — In 
the caſe of S:xclair v. Fraſer, an ation 
had been brought by S:zc/air in the 
court of ſefſion in Scoz/and, upon a 
Judgment of the ſupreme court in Fa- 
 maica. The court of ſeflion determin- 
ed that the plaintiff was bound to prove 
_ before them the ground, nature, and ex- 
tent, of the demand on which the judg- 
ment in Jamaica had been obtained. 
But, upon an appeal to the houſe of 
lords, they reverſed the deciſion of the 
court below, pronouncing the following 
Ipecial order of reverſal : < [tis declared, 
that the judgment of the ſupreme court 
of amaica ought to be received as 
evidence, prima facie, of the debt, and 
that it lies upon the defendant to im- 
peach the juſtice thereof, or to ſhew 
the ſame to have been irregularly or 
unduly obtained : it is therefore order- 
ed and adjudged, that the ſaid ſeveral 


ment 


interlocutors complained of be, and the 
ſame are hereby reverſed.** (4 )—While 
the caſe of Walker v. Witter was de- 
pending, a writ of error was to have 
been arguel in the Exchequer chamber, 
in a cauſe of Plaitow v. Van Uxem, 
which is the laſt caſe that has ariſen 
upon this queſtion relative to foreign 
judgments. It was an action of 7nde- 
bitatus aſſump/it m B. R. on a judgment 
in a court called the court of ordinance 
at Ghent, The plaintiff Yan Uzxem had 
a verdi&, and judgment, upon the ſe- 
cond count of his declaration, which 


.only ſtated that the defendant was in- 


debited to the plaintiff in, &c. upon 
and by virtue of a judgment obtained 
in the ſaid court; ©* and being ſo in- 
debted,”* &c. without ſaying any thing 
of any demand for which the judgment 
was given. -— Bearcroft had moved 
the court of B. R. in arreſt of judg- 
ment, but was refuſed a rule to ſhew 
cauſe.—'The plaintiff 1n error aſſigned 
for errors, ſpecially, That it did not 
appear by this ſecond count upon what 
account the judgment abroad was 
given ; and that it did not appear that 
It was given on account of any juſt 
debt, or for any other good and ſufficient 
cauſe of a&tion.—The cauſe. was ſet 
down for argument on the 26th of Tuze, 
7". 18 Geo. 3. but no body appeared to 
argue on the part of the plaintiff in 
error : and the judgment was affirmed 
of courſe. 


—_ 


[>] S. P. Bonafous v. Walker, 


B. R. M. 28 Geo. 3. 2 Term. Rep. 


326. 128, n. (a). 


(hb) 4th March 1771, cited in rhe 
Dutcheſs of King ſton Trial, 11 Hargr. St. 
Tr. 122, Col. 2, 
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ment was not a ſpecialty, but the debt only a fimple-con, 
tract debt; for afſimpſet will not lie on a ſpecialty. "The 
difficuity in the cafe had arifen from not fixing * accuratel 

what a court of record 1s in the eye of the law. "Phat 
deicription is confined properly to certain courts in England, 
and their judgments cannot be -controverted, Foreign 
courts [0 1], and courts in England not of record, have not 
that privilege, nor the courts in Wales, &c. but the doc- 
trine in the caſe of Sinclaty v. Fraſer, was ungqueſtion- 
able [+ 2]. Foreign judzments are a ground of action ever 

where, but they are examinable. He recolleed a caſe of 
a decree on the chancery five m one of the courts of great 
ſcihons im Yates, from which there was an appeal to the 
houſe of lords, and the decree aflirmed there; afterwards, 
a bill was filed in the court of chancery, on the foun- 
dation of the decree fo athrmed, and Lord Hardwicke thought 
himſeif entitled to examine into the juſtice of the deciſion 
of the houſe of lords, becauſe the original decree was in 
the court in /Yales, whoſe deciſions weresxclearly liable to be 
examined [+ 3],—{(F 2] (He allo mentioncd a caſe on the 


[t> 1] According to his lordſhip*s 


opinion 1a Berxara: v. Motteux, (infra 


$81.) the judgments of foreign courts of 


admiralty, as to matters within their 

juriſdiction, cannot be controverted. 
[+2] S. P. m the Court of Seffron, 

Cochran v. The Karl of Buchan, Tune 


1698. Sir H. Dalr. Deciſions 1. 


[+ 3] 1 £q. Ca. Abr. 83.pl. 3. 1/- 
quierdo v. Forbes, B. R. H. 24 Geo. 3. 

[x> 2] Galoraith v. Neville, B. R. 
E. 29 Geo. 3' Action of debt on a 
judgment in the ſupreme court of Ja- 
mMa1ca. 
a rule to ſhew cauſe why there ſhould 
not be a new trial. Law, for the 
plaintiff; Bower, for the defendant. 

Lord Kenyon, I cannot help entertain- 
ing very ſerious doubts concerning the 
dodrine laid down. in Walker v. Witter, 
that foreign judgments are not binding 
on the parties here. But when I am 
told that Lord Hardwicke did not hold 
himſe!f bound by a decree on the chan- 
cery ſide of the court of great ſefiions 
in Wales, aftirmed in the houſe of lords, 
I own I am quite loſt in a maze, How 
ſuch a decree could have come in revi- 


ſion before Lord Hardwicke, as chan- 


cellor, I cannot conjecture. Tt 1s per- 


Verdict for the plaintiff ; and 


mortmain 


fealy well known, that the court of 
great ſeflions 1s an independent tribu- 
nal, from which no appeal lies to the 
court of chancery. . "There certainly 
muſt have been ſomething elle ſtated 
that does not appear in the report. The 
procedings in ales might poſlibly have 
affe&ted the rights of perſons living out 
of that juriſdiction. In ſuch a cale, a 
prohibition would be granted, and the 
rights of ſuch perſons would not be 
bound. Perhaps when thoſe rights af- 
terwards came in queſtion, on a ſimilar 
ground, 1n the court of chancery, Lord 
Hardwicke might ſay, that he ſhould 
not coniider himſelf as bound by the de- 
cree in Wales, except as far as any de- 
ference might be due to the perſonal 
authority of the judges who had deter- 
mined the queſtion there. But to ſay, 
that he could alter or open the difcul- 
ſion of thoſe rights which had been 
finally and lawfully ſettled there, is a 
poſition againſt which I muſt enter my 
proteſt. In Moſes v. Macferlan (1), 
Lord Mansfield ſaid, << The merits of 
a judgment can never be over-haled by 
an original ſuit, either at Jaw or mn 
equity. Til the judgment is ſet aſide, 


or reverſed, it is concluſive, as to the 


ſabjea 


(1) B. RE, 33 Geer 2. 2 Burr, 1005. 
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Cree. 
how far the court could go, if what. 


mortmain aQs to the ſame purpoſe)—Debt may be brought 
for a ſum capable of being aſcertained, though not aſcertain- 
ed at the time of the action brought. — (It had been ſaid at 
the bar, that the value of Famaica currency was fluctuating 
and uncertain)—lt 1s not neceſlary that the pluntitf mm debt, 
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ſhould recover the exact fum demanded [+ 4], 

WILLES, Fuftice, of the ſame opinion, 

ASHHURST, Fu/tice, of che fame opinion, — He faid, that, 
in indebitatus afſumpſit on a foreign judgment, the judy- 
ment is ſhewn as a confederation ; and, wherever z1debitatics 
aſſumpſit can be maintained, debt will lie. 


BULLER, 7. 


1/tice, of the fame opinion. — He obſerved, that 


all the old cales ſhew, that, whenever zdebitats aſjiemp/it is 


maintainable, debt alto 1s. 


"Fill SZade's cate, a notion 


reyailed, that, on a ſimple contract tor a ſum certain, the 
action mult be debt : but it was held in that caſe, that the 


plaintiff had his election cither to bring a/ſumpſit, or debt, 


ſubje& matter of 1t, to all intents and 
purpoſes (2).”” And though, in the 
Dutchejs of Kingſton's Caje, 1t was held, 
that the judgment, of tie eccleſiaſtical 
court might be examined, yet that was 
on the ground of fraud. "The judges, 
there, were of opinion, that you might 
reply per fraudem to a judgment. 'That 
15 not an authority for ſaying, that we 
can reviſe the judgments of the loweſt 
courts 1n foreign countries, where they 
have competent juriſdiction, —His lord- 
ſhip then made ſome obſervations on 
the particular evidence in the caſe, 
which 1t 15 unnecef{ary to ſtate. 

Buller, Z«/tice, The dofring which 
was lard down in S/nclazr v. Frajer has 
always been conſidered as the irue line 
ever ſince; namely, that the foreign 
Judgment ſhall be pri-d facie evidence 
of the debt, and concluſive till it be im- 
peached by the other party. TI have 
often heard Lord Mansfic/d repeat what 
was ſaid by Lord Hardwicke in the caſe 
alluded to from Wales; and the ground 
of his lordſhip's opinion was this : when 
you call for my afiflance to carry into 
effect the deciiion of ſome other tribu. 
nal, you ſhall nut have it, if it appears 
tnat you are in the wrong ; and it was 
on that account, that he ſaid, he would 
examine into the propriety of the de- 
As to ations of this ſort, ſee 


was laid in I/ ether v. Witter were de- 


By 
parted from. It was there held, that 
the foreign judgment was only to be 
taken to be rigit primd facie; that 15, 
we will allow the fame force to a to- 
reign judgment, that we do to thoie of 
our own courts not of record. But, if 
the matter were carried farther, we 
ſhould give them more credit; we ſhould 
give them equal force with thofe of 
courts of record here. Now a foreign 
judgment has never been confidered as 
a record. It cannot be declared on 'as 
ſuch, and a plea of zul tel record, in 
ſuch a caſe, 1s a mere nullity. How 


then can it have the ſame obligatory 


force ? In ſhort, the reſult 15 this ; that 
it 15 primd facie evidence of the jullice 
of the demand in an attion of a//ump/tt, 
having no more credit than 1s given to 
every ſpecies of written agrecment, 
Viz. that it ſhall be conſidered as good 
till it is impeached. —He then allo re- 
marked on the particular evidence. 

'The rule made abſolute; the court 
recommending, that the queition of law 
ſhould be put on the record, if it ſhould 
ariſe again at the ſecond trial, 

Fige, as to the conclutive nature of 
foreign judgments, Burroughs v. 7a- 
mineau, Canc. M. 13 Geo. 1. 12 Yin. 
87. pl. g. Ca. Temp. Hara. 87. Boucher 
v. Lawſon, B. R. H. 8 Geo, 2. Ca. 
Temp. Hard. 85. 89. | ; 

[+ 4] Aplett v. Low, CB. T, 18 
Geo. 3. 2 Blackſt, 1221. 


LASDER LED 5-7 


(2) Burr. 1009, 
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1778. By the arguments in Vaughan (a), it ſeems the doftrine 
& , of Slade's caſe was not approved of at firſt, and from the 
l Warxrtz manner in which the ſtatute of 3 Fac. 1. c. 8. is penned, it 
l againſt is probable the aCtion of ofſump/it was not then much in uſe 
[|  Wirrzs. infſuchcalſes. Afterwards, however, it became very general, 
| [7] and that is the reaſon why we meet with no initances ir 
the books, of debt brought on foreign judgments. As to the 
it point that the judgment is not a record, and that the. de- 
fendant muſt have judgment on the pleas of nu tiel record, 
there is no foundation for it, becauſe tt tis ſtated to be a 
judgment of a court in Jamaica. As fuch, it is to be tried 
q by the country, (as it might have been in this cafe, on the 
1 nil debet, ) and not by the court. 'The prowut patet per. re- 
by  __ cordum in the declaration, 1s abſurd and may be rejected, 
and the plea of nul tie! record 18 a mere nullity. The 
plaintiffs have done right to ſtate the judgment in the 
manner they have done, becauſe that is matter of de, 
{cription. 


_ Judgment for the plaintiffs. 


CC — 


Nov. 


Friday, z3th S1MPSON and Others, again// JOUNSON and 


Others. 
When a baſ- HIS was a caſe reſerved for the opinion of the court, : 
tard haviingga A on an action of debt, on a bond. —'The cauſe was 


different ſet tried before Exre, Baron, at the laſt afſizes for the county 
tlement from 


the mother, Of £/ex. The ſubſtance of the pleadings was as follows : 
lives with her — The plaintiffs having declared in the uſual form, the des» 
for nurture, fendants craved oyer of the condition of the bond, which 


the pariſh was in theſe words 3—* Whereas Femima Wafs of Wickham, £ 
where the ; | | | Ke 
baftard's ſet. © St. Paul aforefaid, fingle woman, hath by her voluntary Ri 
tlement is, &« examination taken upon oath before Charles Hurrel, Eiq. We 


muſt main= © one of his Majeity's juſtices of the peace in and for the 
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| en ths & ſaid county, declared herſeli to be with child, and. that WE 
| &« the ſaid child is likely to be born a baſtard, and to be 

& chargeable to the ſaid pariſh of Wiczbam. St. Payl, and WW 
& that Fames Fohnſon above named, wheelwright, is father 
& of the ſaid child ; now the condition of the above obliga= 

* tion is ſuch, that if the ſaid Fames Fohn/on, his heirs, exe- WE 
| & cutors, or adminiſtrators, do, and ſhall from time to time, Wl 
| « and at all times hereafter, fully and clearly indemnify, WM 
| « and ſave harmleſs, as well the above named chuxchwardens and 

& goverſeers of the poor of the jaid parith of Wickhain St. Paul, WW 


« and their ſucceflors for the ctme being, as alſo all and ſingu- 
&« lar the other pariſhioners and inhabitants of the ſaid pariſh 
« of Wickham $+. Paul, which now are, or hereafter ſhall be 
_ « for the time being, of and from all manner of cofts, taxes, 
« rates, aſleflments, and charges whatſoever, for or by reaſoa 


(a) 191. 


« of 
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& of the birth, education, and maintenance of the ſaid child, 1778. 
« nd of and from all actions, ſuits, troubles, and other de- | ts m 
« mands and charges whatſoever touching and * concerning $1yz>s0n 
« the lame 1 hen this obligation to be void, otherwiſe againſt 
& to remain in full force.” — They then pleaded that, after Jonnson. 
the execution of the bond, and after the woman had de. *[ 8 }] 
clared that ſhe was with child, that the child was likely | 
to be born a baſtard, and to be chargeable to the parith 
of Wickham St. Paul, and that Fehnjon was the father, 
ſhe removed herſelf voluntarily trom W:c&ham St. Paul, 
to the pariſh of Gue/lingthorpe, and was there delivered of 
the ſame baſtard child, by reaſon whereof the ſaid child 
= was lawfully ſettled in the paryſo of Gueſtingthorpe, and was 
= mot, nor at any time fince its birth had been chargeadle to, or 
TS lawfully fettled in the pariſh of Wickham St. Paul ; and that 
[EX if the abovenamed churchwardens and overſeers of the pa- 
, RE tiſh of Wicthan Se. Paul, and their ſucceflors for the time 

== being, and the pariſhioners and inhabitants of the faid pa- 
riſh, or any of them for the time being, had, at any time, 
from the making of the bond, been damnified by reafon 
of the birth, education, and maintenance of the child, or 
by reaſon of any aCtion, ſuit, trouble, and other charge 
= whatſoever touching the fame, they had been fo damnihed 
= of their own proper and voluntary acts, and wrongs, and 
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againſt the will of the ſaid Johnſon the reputed father of 7 
; the ſaid baſtard child. 'Fhe plaintiffs rephed, that the F 
eng of Wickham $t. Paul, before, and at the time of the E 

irth of the child, was, and ftill continued to be, the place E 
p of the mother's legal ſettlement, and that, foon after her by: 
delivery, ſhe returned to Wickham St. Paul, and brought the -þ 


child with her, to be there nurjed and nurtured, that the » i 
child had remained there ever fince, being {till under three 
years of age, and that from the return of the mother with 
the child, till the bringing the aCtion, neither Jo/bn/on, nor "op 
any other perſon on his behalf, had found any provifion 5 
for the child; by reaſon whereof the inhabitants and 
pariſhioners of Wickham $f. Paul during that time, leſt | 
the child ſhould die for want of neceſiary food and nur- 8 
ture, were forced to expend, and did expend, the ſum of, i 
&c. in providing neceflary food for the ſaid child, and io b. 
were, otherwiſe than of their own wrong, damnified b —_ - 
reaſon of the maintenance of the ſaid baſtard child. 'The BE 
defendants in their rejoinder ſaid (as before) that the in- K 
habitants and pariſhioners of Wickham St. Paul had laid "ood 
out the money mentioned in their replication, of their own EY 
wrong, and were damnihed of their own wrong z on which > 
rejomder, iſſue was joined. 'Fhe jury found a verdict for | 
the plaintiffs with one ſhilling damages.—The fas, as 
Rated in the caſe, were theſe : The defendant Johnſon being 
?pprehended by virtue of a warrant under the ſtatute of = 

13 | Geo, _ 
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Jonnson, 


expence above ſtated, which he refuſed to do. 
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pariſh of Wickham St. Paul. Aﬀterwards Femima W aſs was 
delivered of the child mentioned in the pleadings, winch 


was born a baſtard in the parith of Guefingthorpe. After 
her delivery, ſhe returned to the parith of Wickham 87. 
Paul, where ſhe was. legally ſettled, carrying her child 
with her, m a ſtate of perfect health, and received one 
ſhilling and fixpence per week from the plainuattf S:mp/on, 
one of the overſeers of the poor of the parith, for the 
maintenance of herlelf and her child. No demand was 
made at any time on, Johnſon, who lved in the adjoming 
pariſh of Gueſtingthorpe, but a demand was made by Simp- 
fon on Robert Dolbey (one of the co-obligors) to defray the 
Laftly, 
there was no order made by a juſtice or juitices of the 
peace, direCting the allowance of one ſhilling and fixpence, 
or any other ſum, to be made by the parith officers of 


gave the bond: in queſtion to indemnify the 
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Wickham St. Paul. 


Peckham for the plaintiffs. 


Rous for the defendants. 


'The court were io clearly of opinion with the defend- 
ants, that they would not hear their counſel. —Lord ans. 
Feld ſaid, that the payment by the pariſh officers of Wrick- 
ham was doubly voluntary : firft, becauſe there had been 
no order upon them to pay [0]; and ſecondly, becauſe 
they were not hable to maintain the child, but the pariſh 
where it was born; and they ſhould have appited to the 
oiticers of that pariſh [2]. | 


ft>] But if the child had been born 
in their pariſh, and they had paid for 
Its maintenance, without an order, the 
ation would have lain. Hays v. Bry- 
ant, GC. BT. 29 Geo. 3. BH. Bt 253+. 

f 2] This queſtion, viz. © Whether 
« children under ſeven years of age, 
*© who are living with their mother for 
«© nurture, at the place of the mother's 


£ ſettlement, but whoſe own ſettlement 


« 15 in another pariſh, are to be main- 
* tained by the pariſh where the mo- 
* ther lives and 1s ſettled, and from 
«© whence they are irremovable, or by 
* the parith where they are ſettled ;?? 
came on, and was determined in the 
court of B. R. in H. 17 Geo. 3. in the 
caſe of the King v. the Inhabitants of 
Hemlington. The cafe was this :—£E1:- 
zabeth, a ſingle woman, with her child 
Mary, went under a certificate, from 


Judgment for the defendants. 


Hemlington to Darlington, in which lat 
pariſh ſhe had two baitard children, 
and there became chargeable. An or- 
der being thereupon made for the re- 
moval of her and Mary to Hemlington, 
the took the two children who were 
born in Darlingtoa with her, they be- 
ing both under the age of emancipa- 
tion. "Two juſtices made an order on 
the pariſh of Darlington for the mainte- 


nance of the two Children born in that 
pariſh 3 which order, upon an appeal, 


was quaſhed. Dawenport ſhewed cauſe 
in ſupport of the order of ſefions. Af- 


ter mentioning the caſes of Wang ford 


v. Brandon, and others ſtated im Burn, 
(z) he made fimilar obſervations upon 
them, to thote which are to be found mn 


Burn's note, wiz. that what had been 


ſaid i thoſe caſes relative to the pre- 
ſent queſtion, was only maiter of argu- 


ment, 


(:) 3 Burn's Juſt. p. 


330, 337. 13th Z4, 


_ 
_ 
Ws 


ment, the point in diſpute in all thoſe 
caſes having been the /ez/lement, not the 
maintenance, He mentioned that Þurn, 
in another place (#), ſeemed fully of 
opinion, that the pariſh of the mother 
is liable; and contended, that it was 
contrary to the ſpirit and intention of 
the 18 £1, c. 3. to burthen the pariſh 
where baſtards are born with their {up- 
port. That the inconvenience of fuch 
a praQtice would be very great, in ma- 
ny cafes where the two pariſhes might 
be ſituated at oppoſite extremines of , 
the kingdom. "That there 1s no ſtatute 
which gives the juſtices any authority 
to make an order for the maintenance 


_ of children on a pariſh where they do 
not acually reſide. 


That there are 
only two inſtances where a power of 
that nature 1s veſted in juſtices, wvzz. 
1. Where it 1s neceilary. to aſſeſs one 
pariſh in aid of the poor-rate of an- 
other ; and 2. in the caſes of paupers 
improperly removed. 'That it would 
þe much more expedient, that the pa- 
71th which is bound to maintain the mo- 
ther, ſhould alſo maintain, as caſual 
poor, the children wiich ſhe had a 
T17ht to bring with her, and which 
could not be taken from her before the 
age of ſeven; and that he had been 
informed, that the praCQtice had been 
conformable to what he contended for. 
FFallace was going to anſwer Davenport, 
but the court ſtopped him, and ſaid 


_ that the point was clear and ſettled, — 


Lord Mansficld,—Mr. Davenport has 
cited no authorities in ſupport of Dr. 
Burn's propoſition, and there are many 
againſt it, viz. © Rex v. St. Giles's in 
*« the Fields (1), Rex v. Wang ford (m), 
and Rex v. Saxmunaham (a), which 1s 
direaly in point. 'The practice is alſo 
agreeable to thoſe: caſes. — {on Juſt, 
cited another caſe, where it was direaly 
held that the pariſh where the ſettle- 
nent of the. nurture child 1s, ſhall 
maintain it. —Judg2ment to quaſh the 
order of ſeſſions and confirm the origi- 
nal order by which the pariſh of Dar- 


lington was Charged. 


facts or orders, or the 
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The caſe of Sax- 


mundham 1s very fhort 


1778. 


4 Coon. 

in Forteſcue (0), and the <G, par 
point 15 merely ſtated as coainkt 

a poſition, without the qRacag, 


reaſoning of the court. But the caſe 
of the inhabitants of Shermandbury 
v. Bolney (os), which Mr. Dawen- 
fort mentioned in his argument, was 
exactly the ſame with the preſent, 
for there can be no diſtia&tion (as 
to this queſtion) between baſtards 
and legitimate children, who have a 
different ſettlement from their mother, 
In that caſe, a woman with three child- 
ren, all under ſeven, being ſettled in 
Shermandbury, married a perſon ſettled 
in Bolney. Afﬀter the marriage, the 
mother and the three children were ſent 
to Bolney. The pariſh of Shermandbury, 
before the marriage, allowed three ſhil- 
lings per week for three children ; and 
the payment being diſcontinued after 
the marriage, on complaint of the pa- 
rith of Bolney, two juitices made an or- 
der that Shermandbury ſhould continue 
to pay the three ſhillings. The ſef- 
ſions, and afterwards the court of B. R. 
confirmed the order of the juſtices. 
And the court ſaid, «© 'This cafe 1s 
« within the equity of the ſtatute for 
«« the rchef of the poor, and there 1s 
« no reaſon that Shermandbury ſhould 
«« be diſcharged of the children by 
« their mother's marriage.”?* 'This caſe 


1s Cited in Bett from Carthew, but for 


another point. It has been ſuppoſed 
that there might be difficulties in ob- 
taining and enforcing an order, in a 
caſe like the preſent. But the caſe of 
Shermandbury v. Bolney ſhews, that the 
juſtices of the county in which the pa- 
riſh hable 1s fituated, ought to make 
the order, on the complaint of the pa- 
THh officers of the parith where the mo- 
ther lives. The order in the caſe of 
Hemlington was probably made in the 
ſame manner. The inconvenience when 
the two pariſhes are at a great diſtance 
from each other, is only imilar to what | 

| | 15 


(4) P. 326. 
(!) T. 6 & 7 Geo, 2. Burr, Settl. 


Caies,N Os Zo | 


(m) 12 Wil. 3. Ferteſe. 307. 
(z) Tranſcribed by Bott, p. 254+ 
_ (o) Garth. 279. 
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A warranty 
on the mar- 
gin of a poli- 
cy muſt he 
ſtrialy fol- 
lowed, as 
much as if 
written in the 
body of the 
inſtrument. — 
« Thirty fea- 
men beſides 
patſengers,” 
means thirty 
| ki 6s be- 
onging to 
the ſhip's 
company, 
including 
cook, ſur- 


geon, boys, 


&Cc. 


( 
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BEAN agatn/ſi STUPART. 


HE plaintiff inſured the ſhip called the Martha, at 

and from London to New York, the voyage to 
commence from a day ſpecified z and, on the margin of the 
policy, were written theſe words, « Fight nine-pounders 
« with cloſe quarters, fix ſix-pounders on her upper decks, 
« thirty feaqnen, bejides paſſengers.” "The ſhip failed from 
the Downs on the 1ſt of March, and was taken on the 
Loth, by an American privateer, and was ſent, with a prize- 
maſter on board, to make the port of Bsfon. On the 3oth 


of May, the plaintiff brought this action againft $7upart, an 


underwriter on the policy z on which Sypart paid the pre- 
mium into court, and pleaded the general iflue. About 
the 6th of July, and before the trial, accounts were re- 
ceived that the ſhip had been retaken ſome time in May 
and carried into Halifax, —The cauſe came on for trial 
before Lord MansF1ELD, and a ſpecial jury, at Gui/dhall, at 
the Sittings aſter Trinity 'Term, 18 Geo. 3. "Che defence ſet 
up was, that there were not thirty /ea77e7: on board the ſhip, 
according to the terms of the ſtipulation im the margin of 
the policy : and, in fact, it appeared upon the evidence, 
that, to make up that number, the plaintiff reckoned the 
ſteward, cook, ſurgeon, ſome boys, and apprentices, and 
ſome perſons Jeſcrihed as men learning to be ſeamen; and 
that only twenty-ſix perſons had figned the ſhip's articles, 
It alſo appeared that there were ſeven or eight paſſengers 
on board. 

Bearcroft, of counſel for the defendant, contended, That 
this was a warranty, not a repreſentation, and that being 


1o, it muſt be literally and ſtrictly complied with. "Uhat ſea- 


men meant men trained to the occupation of mariners, either 
ſuch as are called able-bodied, or at leaſt ordinary ſeamen, 
in oppoſition to landmen, and could never include boys, 
or the ſteward, cook, and ſurgeon, of a ſhip. That, at any 


| rate, none but thoſe WHO had figned the articles were ta 


be 


35 experienced on appeals brought on 
removals from pariſhes at a great diſ- 
tance. As to the method of enforcing 
the order, it may be done by indi&- 
ment, or perhaps the pariſh officers, in 
whoſe behalf it 1s made, might maintain 
a ſpecial action of afſumpfit againſt thoſe 


un. whom it is made, Vide Rann v. 


SIR B, R. AM. 17 Geo, 3. [+ 5], 

where the court held, that when per- 
ſons ating under a private att of par- 
liament, make an order by authority of 
ſuch at for the payment of money, 
the law raiſes an af/umpft. The ſame 
reaſon muſt hold in the caſe of a pub- 
lic a&. | 


= — 


3. Infre, p. 386. Rann v. Green, ſince re 


[+ 5] Rex v. Toms. E. 20 Geo. 3 
ported, Cowp, 47 4+ 


\F 


Ewer [3], it had been determined, that the * ſtrict words 
of a repreſentation need not be fulfilled, provided the 
departure from them is not materially to the prejudice of 
the inſurers, but that, in the caſe of a warranty, it 1s other- 
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he conſidered as ſeamen, and then the number warranted 


Þ BY 
1779. 


was not compleat. 'That, in the late caſe of Paww/on againſt Ay 


Bean 
againit 
STUPART\. 


"LT: 1] 


wiſe, that being a condition, and taken as part of the po- 
licy ; and that the circumſtance of the ſtipulation, in this 
inſtance, being written on the margin, made no fort of 


difference [4]. He faid the nature of the voyage, which 


[3] Parſon v. Ever, Payſon v. 


_ Rell, and Pawſon v. Watſon [+ 6], 


which were all actions on the {ame po- 
licy, were argued on a motion tor a 
new trial in the court of K:7g*s Bench in 
Eaſter term, 18 Geo. 3. 
ſhortly this :—The broker who made 
the inſurance ſhewed to ſome of the un- 


derwriters a paper detached from the po- 


licy, containing iwſtructions relative to 
the force the {hip was to ſail with, v/z.- 
«© 12 guns, and 20 men.” There were 
no guns or men on doard, when the 
policy was ſubſcribed. 
the firſt underwriter on the policy, had 
ſeen the paper (2nd he had paid). Yat- 
fou and Snell had not ſeen it. Ever, 
who had ſubſcribed after them, had ; 
but they all underwrote at the ſame 


premium, which was proved to be the 


premium for ſuch a veſſel as that in 


_ queſtion, when failing without force. 


'the ſhip aQuually failed with only 10 
guns (four-pounders) and 6 fwivels, and 
with only ſixteen men and ſeven boys, 
beſides paſſengers. It was proved that 
boys are entered on the {ſhip's books, 
and conſidered on ſhip-board as men ; 
and that 1o guns and 6 ſwivels are of 
greater force than 12 guns. That 
upon the whole, the ſhip was of more 
force than ſhe would have been, 1t the 
written inſtructions had been {pecrfi- 
cally adhered to. There were verdicts 
for the plaintiffs ; but on the motion 
for a new trial in one of the cauſes, 
which was to determine the reſt, it was 
contended on the part of the defendant, 
that the inſtructions ſhewn to the firft 
underwriter (upon whom in general all 
the others rely) being in wnting, were 


The caſe was. 


Mr. 7 hornton, 


to be conſidered as a warranty, which 


was 


mult he triatly complied with ; and that 
1t had» not been complied with in this 
caic. 'Fhe counſel for the plaintiff on 
the contrary maintained, in the firft 
place, that the written paper being ſe- 
parate from the policy, was only a re- 
preſentation, and that it was ſufficient 
to comply with it in ſabſtance, or to 
do what was equally beneficial to the 
underwriters ; but, in the ſecond place, 
that tne terms had been ſtrictly com- 
plied with, for that ſwivels were a ſpe- 
cres of guns, and that boys, in the ma- 
rittme ſenſe, were reckoned men or ſea- 
men, as oppofed to paiſengers, The 
court were of opinion, that the word 
men 1n the marine language does in- 
clude boys ; but they chiefly went upon 
the diſtinction between a warranty and 
a repre/entation, and held that m this 
caſe, the inftruQtions, though in writ- 


ing, yet being on a ſeparate paper from 


the policy, were only a repreſentation 
and as they had riot been departed from 
fraudulently, nor in a manner detri- 
mental to the underwriters, the policy 
was in force againſt them. 

[4] At the Sittings at Guildhall after 

. 19 Geo. 3. m a cauſe of Kenyon and 
another Vv. Berthen, the following words 
were written tranſverſely on the mar- 
gin of the policy : © In poit 2gth of 
Fuly 1776.*%*-—— The ſhip was proved 
to have ſailed the 18th of Fuly, and 
Lord 37ansfield held that this was clearly 
a warranty ; and though the difference 
of two days might not make any mate- 
rial difference mm the riſk, yet as the 
condition had not been complied with, 
the underwriter was not liable. Bur, 
3. though a written paper be wrapt up 
in the policy, when it is brought to 


[+ 6] vINCC reported, Cowp. 785. 
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I 776. was of a very dangerous ſort, explained the condition, and 
that real ſeamen muſt have been meant. He alſo argued 


Ken ——— A . : 
Bran (though but ſlightly) that, whatever might be the con- 
againſt ftruction of the policy, the plaintiff was not entitled to 
STUPART. Tecover as for a total loſs, becauſe the {hip had been re- 


taken, and had never been infra prefidia hoflium. Wit- 
nefſes were examined to explain what is generally underſtood 
by the word ſeamen, and it was either in proof, or admitted, 
that, at the cuſtom-houſe and Greenwich hoſpital, boys are 
included in that word. | 
| Lord MansFIELD obſerved, in ſumming up to the jury, 
that the import of words muit be collected from the ſub- 
ject, to which they are applied. That if, in the preſent 
caſe, the inſured had ſtipulated for thirty ſeamen, be/ides 
boys and landmen, then it wouid have been clear that the 
terms had not been complied with ; but that, in this po- 
licy, ſeamen were contraſted with paſſengers, and, in that 
ſenſe, the word feemed to include boys as well as men : 
| but he left the conſtruction to the jury. , 

'Fhe jury having found a verdict for the plaintiff as for a 
total loſs, the defendant, in this term, obtained a rule to 
ſhew cauſe why there ſhould not be a new trial. 

On the day for ſhewing cauſe, Lord MansrieLD, after 
reporting the facts as above related, and that he had left the 
conſtruction of the word ©& ſeamen” to the jury, obſerved 
that he himſelf had thought there was little doubt on the 
queſtion, aftcr what had paſſed in the cauſe of Parv/n «:. 
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the underwriters to. ſubſcribe, and 
ſhewn to them at that time; or, 2. 
even though it be wafered to the policy 
at the time of ſubſcribing, ftill it 1s 
not, in either caſe, a warranty, or to 
be conſidered as part of the policy 1t- 
ſelf, but only as a repreſentation. 'The 
firit of thoſe points occurred in a cauſe 
of Pazw/on v. Barnevelt (p), tried be- 
fore Lord Mansfield at Guildhall at the 
Sittings in Trimity Term, 18 Geo. 3. 


: where the policy was the ſame as 1n the 


caſe of Pawſon v. Ewer. The counſel] 
for the defendant offered to produce 
witneſſes to prove, that a written memo- 
randum incloſed, was always confidered 
as part of the policy. But his lord{hip 
ſaid, it was a mere queſtion of law, and 
would not hear the evidence; but de- 
cided, that a written paper did not be- 
come a ſtrict warranty by being folded 


up in the policy. The-ſccond occurred 
in B:ze v. Fletcher (q) [+ 7], tried at 
Guildhall, after E. 19 Geo. 3. where it 
appeared, that, at the time when the 
inſurers underwrote the policy, a flip 
of paper was wafered to it, deſcribing 
the ſtate of the ſhip as to repairs wo. 
ſtrength, and allo mentioned ſeveral 
particulars of ner intended voyage, 
which particulars, in the event, had nor 
been complied with. Lord Mars/e/d 
ruled, that this was only a reprelent- 
ation; and, if the jury ſhould think 
there was no fraud intended, and that 
the variance between the intended voy- 
age as deſcribed in the ſlip of paper, 
and the actual voyage as performed, 
did not tend to encreaſe the riſk to the 
underwriters, he direQted them to find 
for the plaintiff, who accordingly had 
a verdict. 


Re 


(p) Thurſday, 25 Fuly 1779, 
(g) Monday, 31 May 1779. 


— 


[+ 7] infra, IM. 20 Geo, 3. p. 271+ 
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= Faver. That the warranty might have been ſo worded as y 77 0 
WT only to include able ſeamen (as if ſeamen had been oppoſed __, 

Xo landmen); but that, as exprefled here, the contraſt Bear 

= bcing with paſſengers, the whole of the crew or thip's com- againſt 

=: pany appeared to be meant. "That this was the general ma- STUPART. 

RE ritime ſenſe of the word. = | 

= Bearcreft, and Lee, argued in ſupport of the rule for a 


$ W new trial. They obſerved, that, although the Solicitor Ge- 
| "RE ral, who had conducted the cauſe for the plaintiff, had L--T4- ] 


XX not opened the ſtipulation in the policy exprelsly either as a 


E- warranty, Or as a repreſentation, but had inſiſted that it 
*KE had been complied with, his lordihip had afſumed it to be 


= a warranty ; as they faid it certainly was.' 'That, being - 
XX a warranty, the cate of Pawn v. Ewer did not apply. 
7 That the ſenſe of the word © ſeamen” is well underſtood, 
RE and the diſtin&tion between ſeamen and landmen or boys, 
RT as fully eſtabliſhed as that between clergymen and laymen. 
XX That a ſeaman 1s only ſuch a perfon as is liable to be 
RE prefied. As to the queſtion, whether it was a total or an * 
& avcrage loſs, they cited the cafe of Hamilton v. Mendez (r), 
W and contended, that the jury had never taken that point 
W into their con{ideration. 
= Lord MaxsriELD,—The whole argument for the de- 
RX fendant turns upon begging the queſtion. 'Dhere is no 
== doubt, but that this is a warranty. Its being written on 
X the margin makes no difference. Being a warranty, there 
& 1s no doubt but that the underwriters would not be liable, 
*T if it were not complied with, becauſe it is a condition on 
2X which the contract 1s founded. But the queſtion is, whe- 
ZZ ther, in this warranty, the word ©« ſeamen” was uſed in the 
XZ frict literal ſenſe or not. If it was, the warranty has not 
2 becn complied with. It 1s a matter of conſtruction. Boys 
© are reckoned ſeamen, not only at the cuſtom-houſe, and 
XZ Greenwich hoſpital, but in the diſtribution of prizes. I think 
ME the parties were not ſanguine at'the trial. The ſpecial jury, 
2 and the bye-ſtanders, were perfectly clear. "They hardly 
7 ſeemed to think it a ſerious queſtion in this cauſe. "here 
EX is ſcarcely now ſuch a thing as a ſhip entirely manned with 
2 ſeamen ſtrictly ſo called. Even on board the King's ſhips, 
== they are ſatisfied with a few {trit ſeamen, and able-bodied 
= landmen make up the reſt of the crew. I had no doubt of 
EE the ſenſe of the word in this policy, and the jury decided it. 
EZ With regard to the other queſtion, it was ſtated as a for- 
27 lorn hope; but certainly, when the aCtion was brought, 
Es there was no proſpect of a recapture of the ſhip ; ſhe was 
= conſidered as totally loſt in a remote part of the world. 
&2 The report which afterwards prevailed of her being retaken, 
tome months after the capture, was loofe and general ;— 


(r) B. R, T.1G. 3. 2 Burr. 1198, 
no 
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1778. no circumſtances known, no account of her ſituation, not 


X cnet Of what part of the cargo might be ſaved. In ſhort there is 
no doubt, but that it was a caſe where the owner might 


abandon, The rule diſcharged. 
Fic? LAYTON ogdainſ} PEARCE. 
Under an Y the Lottery att of 1777, (17 Geo. 3. c. 46.) a 


<ad gang penalty of 500/. was given to be recovered in a gui 


of two things, 74? action againſt any perſfon—* Who ſhould receive any 

the option is, « money whatſoever 1 conſideration of repayment of any ſum 

in the perſon &<& g ſums of money, in caſe any ticket or tickets in the faid 

who 1s to Per- « Jottery ſhould prove fortunate, or in caſe of any chance or 
form.—If one 

<2 he ow event relating to the drawing of any ticket or tickets in 

things is pro- © the ſaid lottery, either as 7o the time of ſuch ticket or 

hibited under «& zichets being dranun, or whether ſuch ticket or tickets 

of cnn Tyr *& ſhould be drawn fortunate or unfortunate.” —This was 

wage haha an aCtion upon that ſtatute, againſt a lottery-office keeper: 

ty, until the The declaration contained three counts.—The firſt ſtated 

party makes that the defendant had received 1/. 65. from one Robert 

his election by (3riffin, in conſideration of repaying the value of an un- 

naar”, drawn ticket, if the above number ſhould be drawn on the 

ed part of the Enſuing day.—The ſecond, that he had for the hke ſum, 

contract. and in the like event, undertaken to deliver an undrawn 

ticket —The third only differed from the firſt, in ſtating 

the ſtipulation to have been to pay a preciſe ſum (of 20.) 

on the like event, and in following more accurately the 

words of the ſtatute. —The agreement proved at the trial 

was in the alternative, vs. that Grin: had paid to the de- 

fendant 1 /. 6.5. on condition that if the ticket No. 37,733- 

in the lottery then drawing, ſhould come up, either a 

blank or prize on the enſuing day, he (the defendant) would 

either deliver to Griffin an undrawn ticket, or pay him 20 l. 

He had not in faCft done the one thing or the other. "The 

cauſe was tried before Lord MaNsFiELD, at Guildhall, and, 

a verdict having been found for the plaintiff, Dinning 

moved for a rule to ſhew cauſe why it ſhould not be ſct 

aſide, and a nonfuit entered :—1. Becauſe the agreement 

proved, did not correſpond with that ſtated in any one of 

the three counts in the declaration :—=2. Becauſe the 

agreement as proved would not maintain the action, for 

that, being optional, it was not within the proviſions of the 

jtatute. 

The rule was granted, and the Solicitor General, and 

Lane, ſhewed cauſe. —T hey ſaid, that the plaintiff, by bring- 

ing this og had made his cleQion [5] and had con- 


verted 
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[5] The plaintiff here was a third have been a violent preſumption indeed; 

erion, and not the inſured. Griffin to have conſidered that as a con{truce 

 indecd was the witneſs who proved the tive election. 
tranſaction at the trial, but it would 
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verted the contract into an abſolute agreement for the pay- 7 77 go 
ment of money. | 

* Dunning, and Davenport, on the other fide. —They ob- Layton 
ſerved that this, being a penal ſtatute, was fri: puris, againſt 
and that the plaintiff, by not ſtating the contract on the Prarce. 
record exaCtly as the fa&t was, had deprived the defendant * [ 16 ] 
of the means of bringing its legality before another court | 


BY by a writ of error. 
1 


= Upon a queſtion from the court, the Solicitor General 
/ RX ſaid, that, by the general practice, the option in ſuch 
RX tranſactions was in the inſured. | 

"IE "he court took ſome days to conſider. 

—_ Lord Mansriti.n, We are of opinion that, if the 
XZ option had been in the inſured, and if he had made his 
XR cletion to take the 207. the contract would have been 
XX ſufficiently ſtated, becauſe he would thereby have con- 
= verted the agreement into an abſolute contract for the pay= 
ment of - money, and then the other part of the alter- 
= native in the original bargain would become ſurpluſage. In 
XZ an action on the ſtatute of 2 Geo. 2. c. 24. againſt bribery, ** 
XZ the act of bribery laid, was the corrupting a voter to give 
== his vote for Mr. Lockyer and the Earl of Egmont, and the 
= evidence was, that the contract was to vote for Mr. Lockyer 
_ and his friend. "The court held, that, by that part of the 
's = tranſaction by which the voter was corrupted to vote for 
== Mr. Locz#yer, the offence was compleat, and that the reſt 
XZ was ſurpluſage, and needed not to be proved (s). But, 
= though the praCtice may be, that the inſured ſhall have the 
= option, in point of law, the perlon who is to perform one 
J* = of two things in the alternative has the right to elect, 


. 
——— 
For 


Y = This has been eſtabliſhed by a variety of caſes. The pre- 

ow = ſent action, therefore, cannot be ſupported [6]. 

he $5 Judgment of nonſuit. 

d, == (-) Combe v. Pitt, M. x5 Geo. 3. B. R. mas Davenport, with which it exatly 

> WE 3 Lurr. 1586, But wide Briſtow v. correſponds. | : 

{ct = right, infra, E. 21 Geo. 3. p. 640. [6] Part of Durnins's rule was fora. 

nt RE [t+] Churchill v. Wilkins, B. R. M. nevy trial, on the ground, that, accord- 

of BY 27 Geo. 3. 1 Term Rep. 447. On the ing to the weight of evidence given at 

he [EX argument of that caſe at the bar, the N/7 Prius, the office was not kept by 

for Ex accuracy of this report of Layton v. the detendant, but another perſon. 

he RE Fearce leemed to be queſtioned ; but, But the diſcuſſion of that part of the 
i >clides other proofs I could mention caſe became unneceſſary, by the opi- 

od = of its correneſs, I have had an op- nion delivered by the court on the 

== Portumity of comparing it, with a note other point. 
1g= TE taken at the time, by the late Sir 7 h0- GE es 


If a ſhip in- 
ſured for one 
voyage, (ils 
upon another, 
though. ſhe be 
taken before 
the dividing 
point of the 
two Voyages, 
the policy is 
<iſcharged, 
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CASES IN MICHAELMAS TERM 


WooLDRIDGE againſf BOYDELL.. 


PRE ſhip Melly being infured & At and from Maryland 
«© to Cadiz,” was taken in Cheſapeak Bay, in the way 
to Europe. Upon this, the inſured brought this aCtion 
againſt the * defendant, one of the underwriters on the po- 
licy. The trial came on at Guildhall, before Lord Mans- 
FIELD, when a verdict was found for the defendant, and, 
a new trial being moved for, the material fafts of the caſe 
appeared to be as follows :—The ſhip was cleared from 
Maryland to Falmouth, and a bond given that all the enz- 
merated goods were to be landed in Britain; and all the 
other goods in the Britiſh dominions. An afhdavit of the 
owner ſtated that the veſſe] was bound for Falmouth. "The 
bills of lading were « # Falmouth and a Market.” And 
there was no evidence whatever that ſhe was deſtined for 
Cadiz. The place where ſhe was taken, was in the: courſe 
from Maryland both to Cadiz and Falmouth, before the 
dividing point. Many circumſtances led to a ſuſpicion that 
ſhe was, in truth, nexther deſigned for Falmeonth nor Cadiz, 
þut for the port of Boon, to ſupply the American army ; 
but there was not ſuſhcient_ direCt evidence of that fact.— 
At the trial, Lord MansFiELD told the jury, that if they 
thought the voyage intended was. to Cadiz, they muſt find 
for the plaintiff. —If, on the contrary, they ſhould think 
there was no defign of going to Cadiz, they muſt find for 
the defendant. | 
The Solicitor General, Dunning, and Davenport, argued 
for the new trial. — They contended that this was like the 
caſes of an intention to deviate where the capture had 
taken place before the deviation was carried into execution 
and they cited, Foſter v. Wilmer (t), Carter v. The Royal 
Exchange Aſſurance Company, cited in Foſter v. Wilmer, and 
Rogers v. Rogers, a very late caſe in this court. They, 
beſides, urged, that, by « a Market” in the bills of lading, 
and in the inſtructions to. the broker (where that expreſſion 
was uſed, but which I believe had not been read at the 
trial), was meant Cadiz.—And that © # Falmouth and. a 
Market” might be conſidered as meaning to the market at 
Cadiz, firit touching at Falmouth.—(It appeared in evidence 
_ at the trial, that the premium to fr 1k a voyage from 
Maryland to Falmouth, and from thence to Cadiz, would 
have excceded greatly what was paid an this caſe.) 
' Lee, and Baldwin, ſhewed cauſe. —They argued, that 
here there had been no inception of the voyage inſured, 
and therefore the caſe was very different from thoſe cited 
Sy the counſel for the plaintiff, | 


(:) H. 19G. 2. 2 Strange 1249. 
bf Lord 
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\ Lord MansFIELD,—The policy, on the face of it, is from 
Maryland to Cadiz, and therefore purports to be direct a 
voyage to * Cadiz. All contracts of infurance muſt be 


founded in truth, and the policies framed accordingly. 
When the inſured intends a deviation from the direC& voy- 


age, it is always provided for, and the indemnification 


adapted to it. 'There never was a man fo fooliſh as to in- 


tend a deviation from the voyage deſcribed, when the in-. 


ſurance is made, becauſe that would be paying without an 
indemnification. Deviations from the voyage inſured, ariſe 
from after-thoughts, after-intcreſt, after-temptation z and 


the party who actually deviates from the voyage deſcribed, 


means to give up his policy. But a deviation merely in- 
tended, but never carried into effect, is as no deviation. 
In all the caſes of that ſort, the terminus a gut, and ad 
quem, were certain and the ſame. Here, was the voyage 
ever intended for Cadiz ? 'There is not ſufficient evidence 


of the defign to go to Boſton, for the court to go upon.: 


But ſome of the papers ſay to Falmouth and a Market, ſome 
to Falmouth only. None mention Cadiz, nor was there 
any perſon in the ſhip, who ever heard of any intention to 
go to that port. 4 4 market” is not ſynonymous to © Ca- 
« diz;” that expreſhon might have meant Leghorn, Na- 
ples, England, &c. No man, upon the inſtructions, would 
have thought of getting the policy filled up to Cadiz. In 
ſhort, that was never the voyage intended, and conſe- 
quently is not what the underwriters meant to inſure. 
WiLLEs, and ASHHURST, Frftices, of the fame opmion. 
BULLER, Fuftice,—I am of the ſame opinion. I believe 
the law to be according to the authorities mentioned on the 


part of the plaintiff, but it does not apply here. "This is a 


queſtion of fact. There cannot be a deviation from what 


Never exiſted. 'The weight of evidence 1s, that the voyage 


was never deſigned for Cadiz. 
'Fhe rule difcharged. 


STUART again// WILKINS, 


THE two firſt counts in the declaration in this caſe 
were as follows :—* David Stuart complains of 


ames Wilkins being, &c. For that whereas the ſaid 
Fames, on the firſt day of February, in the year of our 
Lord 1778, at Hatfield, in the county of Hertford, offered 


to ſell .-to the faid David, a certain mare of him the ſaid 


James, and whereupon afterwards, to wit, on the day and 
year aforefaid, at Hatfield aforeſaid, in the county afore- 
TY C2  faid, 


w7 
1978. 
—_— —  — 
Woor - 
DRIDGE 
againſt 


BoyDELL. 


be 


Aſſumplit is a 
proper form 
of ation, 
where there 
has been an 
expreſs ware 
ranty. 
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STUART 
againſt 
WILKINS. 


CASES IN MICHAELMAS TERM 
ſaid, in conſideration that the ſaid David, at the ſpecial 
inſtance and requeſt of the ſaid Fames, would buy of 
him the faid Fames, the ſaid mare, at and for a certain 
large price or ſum, to wit, the price or ſum of 31/7. 105, 
of lawful money of Great Britain, to be paid by the ſaid 
David, to the faid Fames, when he the ſaid David ſhould 
be thereunto afterwards requeſted z he the ſaid James wn- 
dertook, and then and there faithfully promiſed the ſaid Da- 
vid, that the ſaid mare was ſound, and the ſaid David in fact 
faith, that he, confiding in the ſaid promiſe and undertak- 
ing of the ſaid James, ſo by him made as aforeſaid, af- 
terwards, to wit, on the ſame day and year aforeſaid, at 
Hatfield aforeſaid, in the county aforeſaid, at the ſpecial in- 
{tance and requeſt of the ſaid Fames, did buy of the ſaid 
Fames the faid mare,' at and for the fſaid' price or ſum of 
31 /. 10s. and did then and there pay to the faid Fames the 
fum of 25 /. 5 5. part of the faid ſum of 31/7. 10s. and 
did then and there undertake and faithfully promiſe the 
faid Fames to pay him the further ſum of 6/7. 5 s. reſidue 
of the ſaid ſum of 317. 10s. when he the ſaid Dawid 
ſhould be thereunto afterwards requeſted. Yet the faid 
Fames, not regarding his ſaid promiſe and undertaking fo 
by him made as aforeſaid, but contriving, and fraudulently 
intending to injure the ſaid David in this behalf, did not 
regard his ſaid promiſe and undertaking fo by him made as 
aforeſaid, but craftily and ſubtilly deceived tne ſaid Dawd 
in this, that the ſaid mare, at the time of the making the 
ſaid promiſe and undertaking of the ſaid James, was not 
found, but, on the contrary thereof, was unſound, and 
was afflicted with a certain malady or diſeaſe, called the 
windgalls, to wit, at Hatfield aforeſaid, in the county 
aforeſaid ; whereby the ſaid mare. then and there became, 
and 18 of no uſe or value to the faid David. — And: whereas 
alſo the ſaid James, afterwards, to wit, the ſame day 
and year aforeſaid, at Hatfield aforeſaid, in the county 
aforeſaid, in conſideration that the ſaid David, at the like 
inſtance and requeſt of the ſaid Fames, bought of him 
the ſaid Fames, a certain other mare of him the faid 
Fames, at and for a certain other large price or ſum, 
to wit, the ſum of 31/7. 10s. of like lawful money, and 
had then and there paid to the ſaid Fames, the ſum of 25 /. 
5 FS. 1n part of the ſaid laſt mentioned ſum of 317/. 105. 
and had then and there undertaken and promiſed to pay to 
the ſaid James the further ſum of GJ. 5 s. reſidue of the 


Taid laſt mentioned ſum of 31/7. 105. when he the faid 


David ſhould be thereunto afterwards requeſted, he rhe 
faid James undertook, and then and there faithfully promiſed 
him the ſaid David, that the ſaid laſt mentioned mare vas 
fſeund.—Yet the faid Fames, not regarding his faid laſt 

_ 7 mentione( 
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mentioned promiſe and undertaking fo by him made as 
laſt aforeſaid, but contriving and fraudulently intending 
to injure the ſaid David in this behalf, did not regard his 
{aid promiſe and undertaking ſo by him made as laſt afore- 
ſaid, but craftily and. ſubtilly deceived the ſaid David in 
this, that the ſaid laſt mentioned mare, at the time of the 
making the ſaid laſt mentioned promiſe and undertaking of 
the ſaid Fames, was not ſound, but then was unſound, 
whereby the ſaid laſt mentioned mare became, and is of no 
uſe or value to the ſaid David. ”—'To theſe were added a 
count for money laid out and expended, and another for 
money had and received. — Lhe cauſe was tried at the af- 
ſizes at Hertford, before Lord MansFlELD, and a verdi 
found for the plaintiff; but the evidence given being of an 
expreſs warranty, and a doubt being raiſed, whether, in 
fuch a caſe, this was a proper form of action, the verdict 
was taken ſubject to the opmion of the court on that 
queſtion. | | 

Upon the motion for ſetting afide the verdict, and en- 
tering a nonſuit, Lord MansFiELD ſaid, that it had been 
ſuggeſted, that the form of this declaration aroſe from a 
determination of his at the fame place about twenty years 
ago, but that, he ſaid, was a caſe of a clear fraud, and 
was declared on as a fraud. 

Cauſe was now ſhewn againſt making the rule abſolite. 

Kempe, Serjeant, and Morgan, for the defendant, con- 
tended, that there are two 1orts of warranty, 1. expreſs, 
2. implied. —That, in an expreſs warranty, the party 1s 


hable without alleging notice z but that it muſt be laid. 


warrantizando vendidit, —Fhat every promiſe 1s executory, 
and refers to ſomething to be done in future, whereas the 
declaration here charged the defendant with promiſing a 


| - thing paſt. "They cited Finch. 180. Dyer. 75. pl. 23. Bro. 


Abr, Tit. Afton ſur le caſe, pl. 8. Keilway, 91. 2 Ld. Ray- 


mond, 1118. Herne's Pleader 7, 77, 223. Raſtell, 9. 1 V, entre 


365. Alleyne 91. Salk. 210. Fitz. N. Br. 98. a. 

| Lord MansFitz.p,—The declaration ſtruck me as parti- 
cular, in departing from the old rule of declaring expreſsly 
on the warranty. A warranty extends to all faults known 


and unknown to the ſeller. Selling fora ſound price with- 


out warranty may be a ground for an afſump/it, but, in 
ſuch a caſe, it ought to be laid that the defendant knew of 
the unſoundneſs. I left it to the jury as on a warranty, 
ſubjet to the opinion of the court, whether a nonſuit 
ihould not be entered. I am told by the learned Judges 
on my left hand (AsHHURsT, and BULLER, Fuftices, ) that 
this ſort of declaration, where a warranty 1s to be proved, 
has been praCtiſeg for twenty years, and that it 1s made uſe 
vt with a view to let in both proofs, if neceſſary. 


C 3 ASHHURST, 
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STUART 


againſt 


CASES IN MICHAELMAS TERM 


 ASHHURST, Fuftice,—Whatever may have been the old 
form, I believe it has been long ſettled that this form 
of action is right z and, having been long eſtabliſhed, 1 
am of opinion that it ought to be ſupported. "There may 


W1LKx1nxs. be caſes where the count for money had and received may 


Monday, 16th 
Nov. 


. A mortgagee 


may 1ecover 
in <jeCtinent 
(without giv- 
ing notice to 
quit) againſt 
a tenant who 
claims under 
a leale trom 
the mortga- 
gor granted 
after the 
mortgage, 
withour the 
privity of the 
mortgagee 


[>] 


be of uſe to the plaintiff, and the warranty inchiding a 
promiſe, may be declared on as ſuch. KD 

BUuLLER, Fuftice,—This mode has been in uſe ever ſince 
I have known any thing of praEtice, and my brother AsH4- 
HURST remembers it much longer. "There is no objec- 
tion to it, in point of form, which could prevail even 
on a ſpecial demurrer. Promiſes are not all executory. 
Do not all our books make a diſtintion between pro- 
miſes executed, and promiſes executory ;—that in one 
you may traverſe the conſideration, in the other not ? Be-. 
cauſe another action would lie, it does not follow that this 
will not. It was determined in S/ade's caſe, that there 
may be different actions for the ſame jury (#). 

7 ek a | The rule diſcharged. 


() T. 44 Eliz. 4 Co. 92.6, 


KEECH, Leſſee of WARNE, againſt HALL and 
ROE | Another. 


E JECTMENT tried at Guildhall, before BULLER, Puf- 
tice, and verdict for the plaintiff. After a motion for 
a new trial, or leave to enter up judgment of- nonſuit, and 


cauſe ſhewn, the court took time to conſider ; and, now, 


Lord MANSFIELD ſtated the caſe, and gave the opinion of 
the court, as follows, i ce 100 | 

_ Lord MansFIELD,—TFhlis is an ejectment brought for a 
warehouſe in the city, by a mortgagee, againſt a leſſee under 
a leaſe in writing for ſeyen years, 'made after the date of 
the mortgage, . by the mortgagor, who had continued in 
poſſeſhon. . The leaſe was 'at a rack-rent. 'The mort- 
gagee had no notice of the leaſe, nor the leflee any notice 
vf the mortgage. 'The defendant offered to attorn to the 
mortgagee before the ejectment was brought. "The plain- 
tiff 1s willing to ſuffer the defendant to redeem. 'Fhere 
was No Notice to quitz ſo that though the written leaſe 
ſhould be bad, if the leflee is to be conſidered as tenant 
from year to year, the plaintiff. muſt fail in this aCtion. 
Phe queſtion, therefore, for the court to decide, is, whe- 
ther, by the agreement underſtood between mortgagors 


_ 


[1] But if. there is tenant from 1s entitled to 6 months* notice from 
year to year, and the landlord mort- the mortgagee, Birch v. Wright, 37% 


gages, pending the year, the tenant 280, 


and 
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_ mortgagor ſhall continue in poſſeſſion. | 
to be ſecure, when he takes a leaſe, ſhould inquire after 
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and mortgagees, which is, that the latter ſhall receive in- 
tereſt, and the former keep poſſeſſion, the mortgagee has 
given an implied authority to the mortgagor to let from 
year to year, at a rack-rent z or whethex he may not 
treat the defendant as a treſpaſler, difſeifor, and wrongs 
doer. No caſe has been cited, where this queſtion hag 
been agitated, much leſs decided. 'Fhe only caſe at all 
like the preſent, 1s one that was tried before me on the 
home circuit { Belchier v. Collins ) ; but, there, the mort- 


' gagee was privy to the leaſe, and, afterwards, by a 


knaviſh trick, wanted to turn the tenant out. I do not 
wonder that ſuch a caſe has not occurred before. Where 
the leaſe is not a beneficial leaſe, it is for the intereſt of 


the mortgagee to continue the tenant; and where it is, 


the tenant may put himſelf in the place of the mort- 
gagor, and either redeem himſelf, or get a friend to do it. 
'The idea that the queſtion may be more proper for a 
court of equity, goes upon a miſtake. It emphatically 
belongs to a court of law, in oppolition to a court of 
equity z for a leflee at a rack-rent, 1s a purchaſor for a 
valuable conſideration, and in every caſe between purchaſors 
for a valuable conſ{rderation, a court of equity mult o//oxv not 
lead the law. On full conſideration, we are all clearly of 
opinion, that there is no inference of fraud or conſent 
zgainſt the mortgagee, to prevent him from conſiderin 

the leflee as a wrong-doer. | 
the mortgagee had encouraged the tenant to lay out mo- 
ney, he could not maintain this ation [+ 8]; but here 
the queſtion turns upon the agreement between the mort- 
gagor and mortgagee : when the mortgagor 1s left in poſ- 
ſeſhon, the true inference to be drawn, is an agreement 


{hat he ſhall poſſeſs the premiies at will in the ſtricteſt 


ſenſe, and therefore no notice is ever given him to quit, 
and he is not even entitled to reap the crop, as other te- 
nants at will are, becauſe all is hable to the debt 3 on pay- 
ment of which, the mortgagee's title ceaſes [+ 9]. 'The 
mortgagor has no power, expreſs or implied, to let leaſes, 
not ſubject to every circumſtance of ' the mortgage. If 
by implication, the. mortgagor had ſuch a power, it mult 


= go to a preat extent 4 leaſes where a fine is taken on 


a renewal for lives. "The tenant ftands exactly in the 


lituation of the mortgagor. "The poſſeſſion of the mort- 


gagor cannot be conſidered as holding out a talſe appear- 
ance. It does not induce a belief, that there is no mort- 
gage ; for it is the nature of the tranſaction, that the 
Whoever wants 


[+8] Vide Weakly, Leſſee of Yea, v. [+9] Infra, Moſs v. 
Bucknell, B. R. M. 17 Geo. 3. Cowp, 20 Geo. 3. þ. 206, 207- 
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Aſſumpſit, for 


money had 
and received, 
will not lie, 


when the pay- 
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and examine the title deeds. In practice indeed (eſpecially 


in the caſe of great eſtates) that is not often done, becauſe 
the tenant relies on the honour of his landlord ; but when- 
ever one of two innocent perſons muſt be a loſer, the rule 
is, gr prior eft tempore, potior eft jure. If one muſt ſuffer, 
it is he who has not uſed due diligence in looking mito the 
title. It was ſaid at the bar, that if the plaintiff, m a 
caſe like this, can recaver, he will alſo be entitled to the 
meſne profits from the tenant, in an action of tretpals, 
which would be a manifeſt hardſhip and injuſtice, as the 
tenant would then pay the rent twice. I give no opmion 
on that point; but there may be a diſtinction, for the 
mortgagor may be conſidered as receiving the rents in order 
to pay the intereſt, by an implied authority from the 


 mortgagee,, till he determine his will [+ 10]. As to the 


leſlee's right to reap the crop which he may have ſown pre- 
vious to the determination of the will of the mortgagee, 
that point does not ariſe in this caſe, the ejectment bein 
for a warehouſe ; but, however that may be, it could be 
no bar to the mortgagee's recovering in ejectment. It 
would only give the leſſee a right of ingreſs and egreſs to 
take the crop; as to which, with regard to tenants at will, 
the text of Littleton 1s clear. We are all clearly of opinion 
that the plaintiff 1s entitled to judgment [7]. 

The Solicitor General for. the defendant. —Dunning, and 
Cowper, tor the plaintiff. 

'The rule diſcharged. 


WESTON agaznſ/ DOWNES. 


THe was an action for money had and received by the 

* defendant to the uſe of the plaintiff. On the trial, 
before Lord MansriELD, the plaintiff proved, that the de- 
fendant, in conſideration of ſeventy guineas, had fold him 


ment has been made on a contra&t which is ſtill open, and not given up by the defendant, 


«c 
T: 
«c 
«c 
«c 
«c 
cc 


«6 


[+ 10] It is expreſsly provided by at the bar, Lord Mansfield ſaid, he en- 


4 Ann. c. 16. 4 10. © That no tenant tirely approved of what had been done 


ſhall be prejudiced or damaged by by Nares, Juſtice, upon the Oxferd 
payment of any rent to a conuſor or circuit, and afterwards confirmed by 
grantor of any manors or rents, or this court, in the caſe of Wh:te, leffee of 


of the reverſion or remainder of any 


Whatley, v. Hawkins, viz. not to ſuffer 


meſſuages or lands, 'or by breach of a leſlee under a leaſe prior to the mort- 
any condition for non-payment of page to avail himſelf of ſuch leaſe on 
rent, before notice ſhall be given to an eje&tment by the mortgagee, if 
him of the grant by the conuſee or he has had notice before the ation, 


grantee.” 


that the mortgagee did not intend 


. [7] When the queſtion was argued to turn him out of poſſeſſion [+ 11]- 


(+ 11] Low of Ni. Pr. Ed. of 1775, P. 96. 
| a pair 
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a pair of coach horſes, which he undertook to take back, 
if the plaintiff ſhould difapprove of them, and return 
them within a month. "The plaintiff did return them 
within a month, but took another pair from the defend- 
ant in their ſtead, without making any new agreement. 
Theſe he alſo returned within a month, and received a 
third pair on the 23d of December, without any freſh bar- 


, jeg This third pair he difapproved of, becauſe they 


were reſtive, and would not draw; and offered to re- 


5 K turn them on the 5th of Fanuary, but the defendant rc- 
® fuſed to take them back. 


Lord MansriEL.D direfted a nonſuit; and, on a rule 
to ſhew cauſe why the nonſuit ſhould not be ſet aſide, 


and a new trial granted, the queſtion was, whether the 
# action of afſumpſit for money had and received, would 


lie in this caſe. 

Dunning and Davenport, for the plaintiff, contended, 
that there was an end of the contract on the return of the 
firſt pair of horſes, and that then a right accrued to bring 
this action. | | 

'The Solicitor General, for the defendant, inſiſted, that 
the contract was continued by taking other horſes, and 
that the plaintiff ought to have declared upon the ſpecial 
agreement. 

Lord MAaNnsSFIELD,—lI am a great friend to the aCtion for 
money had and received; and therefore I am not for 
ſtretching, leſt I ſhould endanger it [+ 12]. Where there 
is a ſpecial contract, the defendant ought to have notice, 
by the declaration, that he is ſued upon that con- 
tract [07 1]. | 

WILLES, 
ginally a ſpecial contrat, and 1t continued between the 
parties through all their ſubſequent dealings. _ 

ASHHURST, Juſtice, —ltf the plaintiff had demanded the 
ſeventy guineas, and brought his aCtion, on the return of 


the firſt pair of horſes, and no ſecond pair had been ſent, 


this action would have lain [0 2]; but, here, the con- 
tract was continued, and the caſe reſembles one that was 
tried before me on the Midland Circuit, and afterwards 
came on in this court; viz. Power v. Wells, E. 18 


Geo. 3. [8]. 


Fuſtice, of the ſame opinion.—Here was ori- 


BULLER, 


WerSTON 
againſt 
DowNES. 


{+12] Infra, Longchamp v. Kenny, the plaintiff gave a horſe of his own 


E. 19 Geo. 3. p. 132, 133. 
+ 1] Vide Fielder v. Starkin, 


W C.B.T. 28 Gee. 3. H. Bl. 17. 


[> 2] Towers v. Barrett, B.R.H. 


26 Geo. 3. 1 Term Rep. 133. 
[8] In the caſe of Power v. Wells, 


and twenty guineas for a horſe of the 
defendant's, which was warranted ſound, 
but proved to be unſound; upon which 
the plaintiff, after tendering a return 
as above mentioned, brought the ac- 


tion for money had and received for 
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If a fine is le- 
vied by tenant 
for life, re- 
maindey-man 
in tai], and 
rever Ges in 
fee, a declara- 
tion of uſes by 
the tenant for 
hte and re- 
mainder man 
in tail, does 
not bind 1he 
reverlioner, 
without his 


FIVILY 
Wher no uſes 
are declared, 
parol evidence 
may rebut the 
reſvjting uſe 
to the conuſor 
in favour of 
the conulce, 
without any 
written decla- 
rYation of the 
uies in his fa- 
VoOurs, 
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BUuLLER, Fuftice,—This aCtion will not lie, as the de. 
fendant has not precluded himſelf from entering into the 
nature of * the contract, by taking back the laſt pair of 
horſes, Where the contract is open, it muft be ſtated 
ſpecially. In Power v. Wells, the defendant had warrant- 
ed a horſe to be ſound, which proved unfound. 'Fhe 
plaintiff tendered a return of the horſe, but the defendant 
refuſed to receive him; and an action for money had and 
received being brought, it was held by the court, that it 
would no; lie, 


The rule made abſolute, 


Rox, Leffee of Roach, Widow, again/t Por- 
HAM and Others. 


Y marriage-articles, bearing date the 28th of "TRAN , 
1734, Letitia Harris, and Poſthuma her daughter, the 

one being tenant for htc, and the other entitled to a re- 
mainder in tail, of a truſt eſtate, in contemplation of 
a marriage about to be celebrated between Poſthumg 
Harris and William Taylor, coveranted to levy a fine, and 
to ſettle the lands in queſtion on truttees, in ſtrict ſettle- 
ment, with a remainder in fee to Po/thuma. The legal 
eſtate of the whole, and the equitable eſtate in the rever- 
fion in fee, expectant on Pothuma's eſtate tail, had de; 
ſcended to Thomas Harris, eldeſt fon of Letitia's huſband 
by a former wife. He was not a a party to the articles of 
1734. But, in 1735, a fine was levied, in which Willian: 
Taylor, Thomas Harris, Letitia and Pofthuma, were conu- 
fors, and the truttees in the marriage-ſettlement conulees, 
Thomas Harris died without iflue, in 1736, without hav- 
ing joined in any declaration of the uſes of the fine, and 
was ſucceeded by his full ſiſter Ezabeth, the leflor of the 
plaintiff, who was his heir at law, and the heir at law of 
her father as to the reverſion. Pghuma had two daugh- 
ters, but ſhe died in 1739; one of her daughters in the 
fame year, and the other in 1740, both without ifſue ; 
and Latitia died in 1771. This ejeQtment was now 
brought by Z#!izabeth againſt the truſtces, on the ground 
that the declaration of uſes in the marriage-articles did not 
operate againſt Thomas Harri is, he not being a party to 
them ; ind that where there is no declaration of the uſes 


of a fine (which by the ſtatute of frauds (v) mult be &f 


the twenty guineas, and alſo an ation the latter aQion, becauſe the property 


.of trover for 
court held, that neither would lie. Not "> v) 29 Car «2. C.J. Y {s 


his own horſe. "The had been changed [+ 13]. 


[+ 13) Since reported, Cowp. 8 $13. 
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writing) they reſult to the conuſors. BuLLtr, Fuftice, 


2 5 before whom the cauſe was tried, at the laſt ſummer 


aſſizes for Somer/etſhire, being of that opinion, * direCted a 
verdict to be found for the plaintiff, but with leave to 
move for a new trial without payment of coſts. 


L 3 © At the trial, the counſel for the leflor of the plaintiff had 


objected to the reading of the marriage-articles, becauſe 
the reverſioner, under whom ſhe claimed, was not a party 
to them, and there was no evidence of his knowing that 
there were ſuch articles : but the judge over-ruled this ob- 
jection, as they made a neceſſary part of the defendant's 
title, and it was clear, that it was no objection againſt 


© reading a title-deed, that the perſon againſt whom it was 


produced, was not a party to it. | 

'  Merris now contended, for the defendant, that the 
clauſe in the ſtatute of frauds, requiring that declarations 
of truſts and confidences (and which is held to include 
pſes,) ſhould be made by ſome writing ſigned by the party, 
extends, in the caſe of fines, to third perſons only, and not 
to the conuſors and conuſees of the fine. "That the reſult- 
ing uſe to the conuſors may be rebutted in favour of the 
conuſees, by parol evidence, ſhewing ſuch to have been 
the intention of the parties. "That this doctrine is full 
eſtabliſhed by the caſe of Lord Altham v. the Earl of Angle- 


EZ /a (ww). That it being a mere queſtion of fat and in- 


tention, in whom the uſes of the fine in the preſent caſe 
veſted, that queſtion ought to have been left to the jury, 
and that there could be no purpoſe imagined for levying 
the fine, and making the truſtees' conuſees, except to con- 
firm the marriage-articles. Shs | 

GouLD for the plaintiff;—He cited Beck2vith's Caſe (x ). 

Lord MansFIELD,—The caſe cited by Mr. Morris is 
good law. 'There, there was evidence to' rebut the reſult- 
ing uſe ; but here I ſee no proof of intention on the part 
of the-reverſioner in fee. He was not a party to the mar- 
riage-articles. If he had been, 7hat would have been 
ſtrong evidence againſt any reſulting uſe to him. The 
form of a fine is to give a title to the conuſee ; but, in 
truth, it is for the convenience of the conuſor z and, from 
the conſtant uſage, the preſumption is, that it. is levied to 
his uſe. "This indeed is liable, like all other preſumptions, 
to be encountered by contrary evidence ; but here the re- 
verhoner im fee has done nothing to rebut the preſump- 
(10N, | 

The rule diſcharged. 


(av) E. 8 Anu, Gil, Rep. 16. (x) 2 Co. 58, 6. 
P;ppot on Rec. © C. os Fob: ng | NR TIn 
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On a diſfolu. 
tion of a 


partnerſhip, by 


2 covenant that 
the plaintiff 
ſhall have the 
moiety of 
goods IN a 
wirehoulr, 
which 1s to be 
the detend- 
ant's, the de- 
fendant 1s not 
bound to de- 
liver the 
goods, 


. CASES IN MICHAELMAS TERDM 


OTEVENS againſ/ CARRINGTON. 


I an action of debt, upon a bond, condit joned for the 

performance of the covenants in a deed to diflolye a 
partnerſhip between the plaintiff and the defendant 2; 
wharfſingers, the defendant having prayed oycr of tt: 
condition, one of the covenants appeared to be, in e«-. 
ers « 'That the ſaid parties agreed with each other, 
© that the goods and merchandiſes which ſhould he 
lying upon rent, on all, or any part of the partner. 


> 


«©& {ſhip premiſes at the time of the diffolution of the part- 
« nerſhip, ſhould be divided equally between them ; and 


that each ſhould bear and pay a moiety of the charges 
&« and expences attending the weighing and dividing the 
« ſame; but that the plaintiff thould ſolely bear and pay 

the charges and expences attending the conveying hiz 
moiety from a warehouſe agreed to be aſhgned to the 
« defendant, to another warehouſe agreed to be afligned 
&« to the plaintiff.” —He then pleaded performance of = 
the covenants.—The phintiif replied, that he had 


formed, or was willing to pertorm, his part of the ro wa C- 


mentioned covenant, and that although he had required 
the defendant to deliver to him his faid moiety of the 
coods and merchandiſe, &ec. yet the defendant did not, 
nor would deliver, or cauſe to be delivered, to the plain- 
tiff his ſaid moiety, but wholly refuſed, be To this re- 
plication the defendant demurred generally. 

Baldwin, m ſupport of the demurrer, inſiſted, that, in 
actions founded on covenants, the words mult by ſtrictly 
followed ; that there was, in this cate, no ſtipulation to 
deliver the goods. 'That the defendant did not mean to 
put himſelf to the expence of the delvery; that, being a 
wharſinger, it might not be in his power to deliver them, 
becauſe ſome other perſon or perſons might have a con- 
trol over them. 

Runnington, for the plaintiff, admitted, that there was 
no expreſs covenant to deliver; but contended, that ſuch 


a covenant aroſe by neceſſary implication of law, from 


the words of the deed. 'The plaintiff, he ſaid, could not 
enter the warchouſe in which the goods were, without the 
conſent of the defendant ; it being afſigned to him. He 
cited Robinſon v. Amps or Aunts yy}, and Hil v. 
Carr (2). 

Lord MANSFIELD told Baldwin, he had no occaſion to 
reply; and faid, that the defendant, by this covenant, 


(3) Sir T ho. Rajzm.25. 1 Sid. 48. < z) Chancery Caſes, 294: 
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was not bound to deliver; though if he had obſtrued 
= he plaintiff in remoying the goods, it would haye bcen 
© . breach of the covenant. 


Runnington moved for leave to amend, which was 


| granted. 


The Earl of A1i.ESBURY againſi PATTISON. 


4 T3115 was an attion of Gebt againſt the defendant, 


to recover fix penalties, on the ſtatute of Anz. c. 


2 14. for keeping a gun to deitroy game; for uſing a gun 


Eos Rp We Lo OPS an SR. - 
Vs RS on ret INES 4 CESIICT ELL NE \ Ooh as rs 
ge 5 an” 2 MH HR: 4 ? he 


Y F2A 
4%}. T7 47% 
NPI Erol 


EZ for that purpoſe ; for keeping a letting dog for uſing a 
7 {ctting dog; for expoſing a grouſe to tale; and for ex- 


poling a partridge to fale z not being qualified. "Phe cauſe 


Z was tried, at the laſt afſizes at York, before Wilts, 
EZ Juflice, and a verdict found for the plaintiff on one of 
® the counts, ſubject to the opinion of the court, on the 


following caſe, viz. © "Phat Witham Marwood, Eilq. was 


© lord and chief bailiff of the liberty, wapentake, or hun- 


dred, of Langbaurgh, in the Iorth Riding of the county 


WV of York, That the faid Wilham Marwed and his: fſer- 


vants, and the ſervants of thoſe under whom he clauned, 
had uſed to kill game on the manor of W#horleron, which 
is within the ſaid wapentake, and alfo on all the reſt of 
the ſaid wapentake, "That the plaintiff was lord of the 
ſad manor of J}/herl?ton, and had uſually appointed a 
came-keeper within the ſaid manor, for the purpoſe of 
preſerving the game, and had a game-keeper at the time 
of the facts committed as laid in the declaration. "That the 
fad Willam Marword, as lord and chief batiff of the ſaid 
zapentake, on the 211t day of July 1777, granted a de- 
putation to the defendant (his memial tervant), who was 
killing game at the time in the declaration mentioned, and 
ad kill one grouſe within the ſaid manor of J//h9r/eton 


tor the ſaid J/illiam Marwood, by his order, and for his 


mmediate uſe z which deputation was in the words fol- 
lowing, vis.—« I Willam Marwod, Eſq. lord and chief 


bailiff of the liberty, wapentake, or hundred of Zang- 


baurgh, m the North Riding of the county of York, do 
hereby nominate, authorize, and appoint,, my ſervant 
Michael Pattiſon, to be my game-keeper of and within my 
laid Iiberty, wapentake, or hundred of Langbaurgh, during 
my pleaſure only, with full power, licence, and authority, 
to kill any hare, pheaſant, partridge, or any other game 
whatſoever, in and upon all and every or any part of my 
td hberty, wapentake, or hundred, of Langhavrgh, for 

my 
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STEVENS 
again{t 


CarkkinG- 


TONs 


Friday, 


2oth of Nor. 


A lord of a 
hundred, or 
wapentake, 
cannot grant 
a deputation 
to a game» 
keeper. 
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PATTISON. 


"The Earl of 
ALILESBURY 


againlt 


CASES IN MICHAELMAS TfRM 


my fole and immediate uſe and benefit, and, alſo, tg 
take and ſeize all ſuch guns, bows, gre hounds; ſetting 
dogs, lurchers, or other dogs otended for killing of 
hares, ferrets, tramels; lowbells;, hays; or other nets, 
harepipes, ſnares, or other engines intended for the -tak. 
ing and killing of conies, hares, pheaſants, partridges, or 
other game, as within the precincts of my faid liberty, 
wapentake, or hundred of Langbaurgh, ſhall be ufed þ 
any perſon or perſons; who; by law, ate prohibited to keey 
or ule the fame. Given under my hand and ſeal this 21k 
day of Fuly, 1777. —That the ſaid deputation was duly 
regiſtered with the clerk of the peace: That the ſaid JW. 


iam Marawwod had granted no Veputation before that given 


to the defendant.” 

The queſtion for the opinion of the court, upon 
the foregoing caſe, was, © Whether the defendant had 
any right or authority to kill game upori the manor of 
Wh horleton 2” 

Davenport, fot the plaintiff, beſides drawing many At- 
guments from the nature of wapentakes and hundreds, 
and the ancient ſtatutes concerning them, contended, that 
the ſtatutes authorizing the appointment of pame-keepers, 
do not extend to the lords of a wapentake or hundred, 


That the words of 22 & 23 Caf: 2-255 are, #: That 


all lords of manors or other royalties, not under the degree 
of an efquire, may, by writing under their hands and 
feals, authoriſe one or more game-keeper or game-keepers 
within their reſpeCtive manors or royalties” (a). 
then gives the game-keepers, ſo: appointed, authority to 


ſeize ſuch guns, bows, ©. as, within the precincts of : 
ſuch reſpeive manors, ſhall be uſed by perſons not qualified. 


That the word © royalty” was not repeated in the laſt 
part of the clauſe, which ſhewed that it was uſed as ſy- 
nonimous to manor. That, by the ſtatutes of 5 Ann. c. 14. 
9 An. c. 25. and 3 Geo. 1. c. 11. which uſe the words 
& lords and ladies of manors,” without any other deſcrip- 
tion, it was manifeſt that zhey only were meant by the leg- 
flature to have the power of granting deputations. That 
honours, baronies, ſeigniories, and fees, are words ap- 
plied, in different parts of England, to the ſame ſort of 
property as manors, one of them generally comprehending 
toveral 'or many manors. But that the lord of a wapen- 
take or hundred was to be conſidered only as lord of 
the hundred court, or court-leet. 
argued that a ſheriff could grant ſuch a deputation for 
his county ; and, if not, how could a lord of a hundred 
or wapentake, which is only part of the county, and 


(2) F 2+: TOY 


taken 


'That it 


That it would not be_ 
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: ; | taken out of it? That if this deputation were ſuſtained, 


there would be two game-keepers in the ſame manor ; 
for that Lord Aze/bury had appointed one, which he cer- 


A tainly had a right to do; but that, by g Ann. c: 25. only 
$ | one game-keeper could be appointed within any one ma- 


nor. That as to the uſage ſtated in the caſe, that might 
be evidence of a preſcriptive free warren, ſo as to excuſe a 
treſpaſs, but It could not enable Mr. Marwood to depute 


| : another to kill game. 


Chambre, for the defendant, argued, that the queſtion 


: depended upon the conitruction of 22 & 23 Car. 2. 


c. 25. and of 5 Ann. c. 14. That all wapentakes were 
originally in the crown, and muſt be derived from 1t, 
and that courts are incident to them, as to manors. 2 Rell. 
Abr. 73. That they therefore are properly royalties, and 
that, in the ſtatute of 14 Z9. 3. c. 39. the owners of wa- 


26 


1778. 
k ad 
The Earl of 
AILESBURY 
againſt 
PaTTISONs 


pentakes are called lords ; fo that Mr. Jarwod was rightly 


ityled the lord of this wapentake. That Davenport had 


| ; ſaid, that & royalty” in the ſtatute of Car. 2. was ſyno- 


nimous to «© manor,” but that the words were «© manors, or 
other royalties.” "That nothing could be inferred from the 
omiſhon of the word © royalty” in the ſtatute of 5 Am. 
That acts in par: materid are to be explained by one ano-- 


7 ther, and that a& muſt be underſtood to extend to all 


who are entitled to appoint game-keepers by the ſtatute of 
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Lord MansriELD,—Al atQts in par! materi4 are to be 
taken together, as if they were one law. In the ſtatute of 
Car. 2. the words, « other royalties,” are uſed, but that 
muſt mean royalties of the fame nature with manors. If 
royalties of a higher nature had been meant, the ſtatute 
would have begun with them. *Phe reafon why this word 


was uſed 1n the aCt of Cay. 2. was, becaufe ſuch royalties 


go by different names in different parts of the kingdom 


= as honours, baronies, fees, &c. But in the ac& of 5 Ann. 


c. 14. the words are only« © lordſhip or manor” (5), and 
the aCts of 9 An. and 3 Gez. 1. recite the others, and only 
mention ©« lords and ladies of manors.” _ | 


The p3/lea to be delivered to the plaintiff, 
CE IGBIS + 


a, SR 


Friday, 
20th of Nov. 


An implied 
revocation of 
a will by a 
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marriage, and 
the birth of « 
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dence, —If a 
will is revok- 
ed by implica- 
tion, a refer- 
ence to it, in 
an inſtrument 
atteſted accord - 
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CASES IN MICHAELMAS TERM 


Brapr, Leſlee of NorR1s, again? CUBITT, 


]Y. an aCtion- of ejectment, tried on the laſt Norfelk 

circuit, the jury found a ſpecial verdict to the following 
effeCt, viz. © 'That John Norris was ſeifed in fee, inter 
alia, of the premiſes in the declaration mentioned.— 
'That, on the 26th of Fune 1770, (being then a widower 
without children, and his fiſter Anne Aufrere, wife of An- 
thony Aufrere, being his heir at law), he made his will, 
in writing, duly atteſted, and thereby deviſed the ſaid pre- 
miſes to T. B. Bramfton, B. D. G. Dillingham, T. G. Ewen, 


and T. Brograve, and their heirs, to the uſe and intent 


| that the chancellor, maſter, and ſcholars of the univerſit 


of Cambridge, and their tucceflors, ſhould and might for 
ever have, receive and take thereout, and every or any 
part thereof, upon truſt as therein after was mentioned, 
an annuity or yearly rent-charge of 120/. clear of all 
taxes, and other deductions whatever, with powers of entry 
and diſtreſs as between landlord and tenant ; and that the 
teſtator declared, by his ſaid will, the truſts of the ſaid 
annuity or rent-charge in the following words, viz. © ] 
do hereby declare my will and meaning to be, that the 
faid chancellor, maſter, and ſcholars, and their ſucceſtors, 
ſhall from time to time for ever ſtand and be ſeilſed and 
poſſeſſed of the ſaid annuity or yearly rent-charge, and 
of the ſaid powers and remedies for the recovery there- 
of, upon ſpecial truſt and confidence, and to the intent 
that they ſhall, from time to time for ever, pay, apply 
and diſpoſe of the ſame and every part thereof, to ſuch 
perſon or perſons, upon fuch truſts, &c. and in every 
reſpect in ſuch manner as are expreſſed, 7c. in the firſt 
twenty pages of a ſmall book covered with marbled paper, 
wholly of my own hand-writing, and all the interlinea- 
tions and eraſements therem having been made by. me; 
in the twentieth page of which book, there are in my own 
hand-writing, the words and figures following, viz. « All 
written with my own hand, and bearing date, By ita, 
Sept. 22, 1768, containing twenty pages.— ohn Norris.” 
—And alſo the words and figures following, viz. © This 
15 the paper or book, to which my will, bearing date the 
26th day of Fune, refers.— John Norris? '—FDhat ſubject 


to, or chargeable with, the ſaid annuity, or yearly rent- 


charge, and the powers and remedies aforeſaid, for the 


recovery thereof, the teſtator declared his will to be, that 
the truſtees and their heirs ſhould ſtand ſeiſed of the 
ſaid premiſcs, in truſt for his off right heirs and afſkgns 
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IN THE NINETEENTH YEAR OF GEORGE 1IIL. 
for ever.—That the teſtator, by his ſaid will, gave to 
the ſaid T. G. Ewen 1000 /. and alſo gave many other pe- 
cuniary and . ſpecific legacies .to many other perſons.— 
That by the ſaid paper or book, to which the will refers, 
it is directed, Ec. (here was ſet forth an account of the 
purpoſes to which the annuity given to the. univerſity was 
to be applied). —That, after making the ſaid will, viz. in 
May 1773, the teſtator married Charlotte Townſhend ; pre= 
vious to which marriage, and after making the will, he 


conveyed certain lands of the annual value of 12307. to 
| truſtees, for the purpoſe of ſecurmg to the ſaid Charlotte 


a clear yearly ſum of 800/7. in caſe there ſhould be no 


-» ſon of the marriage, and 600 /. if there ſthould be a ſon, 


by way of jointure, and in bar of dower, with remainder 


EZ to himſelf in fee.—That the premiſes in the declaration 


mentioned, and ſo deviſed as aforeſaid by the will, were 
not comprized in the laſt mentioned conveyance.—That, 
on the 13th of December 1775, the teſtator having then 
had no iflue born of the ſaid marriage, and his ſaid ſiſter 


I being then his next heir at law, wrote and ſubſcribed with 
= his name a paper writing (ſet forth z» hc verba, and inti- 
EZ tuled © memorandum of my intention,”) in which, after 


mentioning, that, by the ſettlement, his wife (of whom 
he ſpeaks in the higheſt terms of approbation) had 800 /. 


a year clear money, which his will, « even if it were 


not prior, could not affect, and which, he ſaid, it had 


$ nothing to do with” declared a further intention in her 
= favour as follows, « My will is, (and 1f I live to expreſs 
BZ it in legal formality, it ſhall be a coercive will) that not 
= only all her jewels ſhall become hers, but that ſhe ſhall 
2 have her choice of half the plate when appraiſed, and of 
= half my books. That, moreover, ſhe ſhall have to the 
EZ amount of 2007. (beſides the harpſichord which I wholly 

Ez give her) in furniture, (according to her own choice of it, 
2 and beſides, or over and above the 800 /. 1000 /. in caſh, 
= to be paid to her within one year from my deceaſe, by 
EZ my executors under my will. —In caſe I ſhall not live- to 


b bt 
z rs 
7 


procure this my will and intention to be according to 
tegal preſcription, 1 call upon you my dear fiſter to fulfil 


2 my deſigns, uſing too all your endeavours that none ſhall 


hinder you.—To the page on the other fide, and to 
the page on this, I have ſet my name as above dated, 


John Norris. —My friend F. Ewen take a copy of this, 
B and if not complicd with, publiſh it.” —That, afterwards, 
= on the 25th of Oober 1776, the teſtator .had iflue, born 
Z of his ſaid wife, Charlotte Laura Norris, the leſſor of the 
& plaintiff; and that, on the 27th of December 17756, being 
I !ciſed as aforeſaid of the premiſes in the declaration men- 
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tioned, amongſt other real eſtates, he ſubſcribed his name 


w another paper writing, in the preſence of three wit- 
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CASES IN MICHAELMAS TERM 
neſſes, who, at his requeſt, ſubſcribed their names therets 
in his preſence, and in the preſence of each other ; which 
paper writing was dictated by him, and reduced into 
writing by his order, and was in the words and figures 
following, viz. * Memorandum of what Mr. Norris ſaid in 
the preſence of Mr. Bromfield, F. G. Ewen and T. Lunt, 
on the evening of the 27th of December 1776. 'That, ag 
his will was made before he married a ſecond time, he had 
there deviſed his eftate to his heir male, and had given 
10,000 /. to the younger children of the Hoveton family ; 
but now, having a female child, it is his meaning that ſhe 
ſhould inherit the eftate as his heir, and of courſe that the 
10,000 /. ſhould not become due to the Foveton children, 


_ unleſs the ſaid child ſhould die without heirs of her body, 


Mr. Norris alſo means that the 1000 /. left to Mr. 7. G. 
Ewen ſhould be paid to him, and alfo all the other legacies 
mentioned in the will to other people, except the aboye 
10,000 l.— John Norris —And he alſo particularly defires, 
that the college gift may be paid, and diipoſed, as he has, 
in the ſaid will, dire&ted.—The parchment book reſpecting 
the college gift is to ſtand, —Mr. Brograve had inſtructions 
for this, and drew it up.” — Witneſs to the above ſigning of 
the ſaid F. Norris, Fa Bromfield, F. G. Ewen, T. Lunt.— 
That the ſaid clauſe in the ſaid paper writing laſt men- 
tioned, immediately following the name of Fohn Norris, 
viz, —* And he alſo particularly deſires, &c.” was, by the 
direCtion of the ſaid Fohn Norris, ſtruck out, by ſeveral 
ſtrokes of a pen drawn through the ſame, before the tel- 
tator ſigned the faid laſt-mentioned paper writing, the tel- 
tator ſaying to the perſon who reduced the ſaid memoran- 
dum mto writing, —« You may draw your pen through 
what you have now written, for there is a parchment book 
with the will in the hands of Mr. Brograve, that mentions 
all about it—That, -by the words,—* children of the Fove- 


A ton family,” and & Hoveton children,” the teitator meant 


the ehildren of his ſaid ſiſter, who then lived at Hoveton— 
That the will of the 26th of F#une 1770, did not contain 
any deviſe of any part of the teſtator's real eſtate to his heir 


male, or to any other perſon, except only the deviſe of the 


premiſes above-mentioned, part. of his real eſtate, for ſe- 
curing the ſaid rent-charge to the Univerſity of Cambridge. 
Nor did the ſaid will contain any gift-of 10,000 /. or any 
other ſum of money to the Hoveton children, or any of 
them ; but, in a draught of a will which had been prepared 
by the direction of the teſtator in the year 1768, but had 
never been executed, there was a deviſe of the principal 
part of his real eſtate to his ſaid fifter for life, with rc- 
mainder to her firſt and other ſons in tail-male, charged 
with the payment of 10,000 /. to the younger children of 15 
ſaid fiſter, on certain contingencies therein ſpecified z and 


6 the 


iN THE NINETEENTH YEAR OF GEORGE 11. 
the ſaid draft contained alſo a bequeſt, of 3oo /. only, to. the 
ſaid F. G. Exven.—That the teſtator died on the 5th of 
Fanuary 17771 ſeiſed in fee of the premiſes mentioned in 
the declaration, leaving the lefſor of the plaintiff, his only 
child and heir at law; and that he alſo died ſeifed in fee 
of other real eſtates of the yearly value of 2,500 //—That 
after his death, and before the time within mentioned in 


which the treſpaſs, &c.—The defendant claimed under 
the deviſe to the univerſity. 


_ Le Blanc, for the leflor of the plaintiff, —There are two 


queſtions upon this ſpecial verdict. 1. Whether the will 
of 1770 was revoked by the ſubſequent marriage, and 
birth of a child? 2. Whether, ſuppoſing it revoked, any 
thing appears on the face of the ſpecial verdict, which, in 
law, amounts to a republication, eſpecially with reſpect to the 


deviſe to the univerſity ? 1. Before the ſtatute of frauds, wills 


of land made under the particular cuſtoms of boroughs, or by 
virtue of the ſtatute of wills (c), might be revoked by any 
expreſs words without writing, the ſtatute of wills giving 
power to any perſon ſeiſed in fee of lands, to deviſe ſuch 
lands by will zz 2or:7zing, but being filent as to revocations z 
Brooke v. Warde (d), Symſon v. Kirton (e), Cranvell y. San- 
ders (f). But, beſides theſe afual revocations, there were 


other acts of a teſtator which were conſidered as revoca- 
tions, becauſe contrary to, or inconſiſtent with, the will ; 


2s a deviſe in fee, and afterwards a leaſe for years, to the 
{ame perſon, to commence after the teſtator's death 3 Coke 
v. Bullock (g). And theſe conflrufive revocations were 
raiſed, even where the acts done were void in law; as 


 feoffment without livery ; bargain and ſale without enrol- 


ment z a grant of a reverſion without attorament ; a deviſe 
to the poor of a pariſh, or to a corporation z Mountague v. 


 Feeffereys (h), Rolles Abr. Title Deviſe .(:). In the caſe 
of Forſe v. Hembling (k), it was held, that a ſubſequent 


marriage revoked a will of land made by a feme ſole. 


Now, in all theſe inſtances, the ſubſequent deed, deviſe, 


or marriage, could haye no other effect, but to ſhew an 
alteration of intentionz and, therefore, they prove, that 
any act indicative of ſuch a change, was conitrued to be a 
revocation. "Lhe ſtatute of frauds enaCts, that all wills of 
lands ſhall be executed with certain ſolemnities (/). Then 


follows a clauſe preſcribing ſimilar ſolemnities in the caſe 


of revocations (m). But it is determined that this clauſe 
does not extend to implied revocations, or revocations 
WE 
(9328.8. c. 1. (hb) Moor 429. 
(d) Dyer 310. (:) p. 614. 
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1778. in law ; Speke's Caſe (n), The Earl of Lincoln v. Rolls & al. 
an gy (0); Tickner v. Tuckner- (þ), Eyre v. Eyre (q), Brown v. 
Brapry Thompſon (r), Pollen v. Huband (s). It is laid down in thoſe 
againſt caſes, that a ſubſequent marriage and the birth of a child, 
©OuyrTT, is one of thoſe changes of ſituation, that will amount to a 
revocation in law, of a will of land, as well as perſonat 
property. And this dodtrine was recognized by your lord- 

ſhip in the caſe of Wellington v. Wellington (t). The 

ſame point came direAly before the court: of Exche- 

quer, 1n a cafe of Chriſtopher v. Chriſtopher, which was de- 

creed 6th of July 1771 (u); and it was there determined, 

by ParKER, Chief Baron, and SMYTHE, and ADaMs, Ba- 

rons, againſt PERROT, Baron, that it was a revocation. 


The ſame queftion aHo occurred two years afterwards, in 


Spragge v. Stone, at the Cockpit (v). The firſt will in that 
caſe was made in Famaica, 6th of Fune 1764, by which 
the whole eftate, real and perſonal, was deviſed to the de- 


fendant. The teſtator married in 1765, and had iffue 


in 1766. Afterwards, on the 1oth of Ofober 1766, he 
made another will in England, which was m his own 
hand-writing, but not duly atteſted according to the ſtatute 
of frauds z by which he deviſed his eſtate, real and. per- 
fonal, to his wife, in truſt for his ſon. In Anguft 1770, 
the chancellor of Famaica decreed, that the marriage and 
birth of a child, and the ſecond will, amounted to a revo- 
cation as to the perfonalty, but not as to the real eſtate. 
On the appeal to the privy council, P«aRKER, Chief Baron, 
Dr Grey, Chief Fuſtice and Sir EaRDLEY W1LMoOT, being 
{ 36 ] preſent, ©* So much of the decree of the court of chancer 


in 7amaica, as eſtabliſhed the will of 1764, with reſpect "i 


the real eſtate, was reverſed ;” and it was declared, * that 
the ſubſequent marriage and birth of a child were, in 


point of law, an implied revocation of the will of 1764.” 


Their lordfhips, in this order of reverſal, took no notice of 
the fecond will. 2. If the will of 1770, in the preſent 
caſe, was completely revoked by the marriage, and the 


birth of the daughter on the 25th of Ofober 1776, has any 


thing happened fince, that can be conſtrued to be a repli- 
cation ? "Fhat cannot be without the ſolemnities required 
by the ſtatute of frauds ; Githert's Law of Deviſes (w), 
Bunker v. Cooke (x). The due execution of a codicil is not 
fuſhcient to republiſh a will. It was determined in Lytton 
v. Lady Falkland, and in Penphraſe v. Lord Landſdowne, 


both 
(:) Carth. 81. (:) B. RB G. 3. Hill. 4 Burr. 2165- 
2 In Dom. Proc. 1693, 1 Eg. Ca. (#) 4 Burr. 2171. Note. 2182- 
Was | | Addend.. Yo | 
| (3) Cited in 3 4. 742. OO (#) 27 March 1773. 
_ 4g) 1 P. Wys. 204. Note. (ww) 87. 95. 
(r) T. 1702, 1 #g. Ca. 413. (x) Firz Gibs, 225, Gilb, Dev. 129) 


(s) M. 1712, 1-Bg. Ca. 412,” 
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» 


ſecond will, one of a prior date 1s not revived ; Burthen- 
ſhaw v. Gilbert (z) [+ 14] The memorandum of the 27th 


of December 1776, 1s not found by the verdict to relate to 


the will of 1770, It refers to the deviſe to the teſtator's 
ſiſter's children, which is contained in the former will of 
1768, and not in the Jatter, That part of it, in which it 
is ſaid to be his intention that the college gift ſhall ſtand, 
was not ſigned, and is ſcratched out. It may be contended 
that it is included under the words, * all the other lega- 


cies,” and it will be ſaid there is parol evidence of what 


the teſtator ſaid, when the eraſement was made. But the 
diſtintion is clear between a legacy and a deyiſe, and no 
parol evidence ſhould be reccived to explain the teſtator's 


intention contrary to the legal import of the language he 
has employed.; Strade v. Ruſſel (a), Cole v. Rawlinſon (b), 


Bertie v. Falkland (c). | 
Graham, for the defendant,—1 admit that implied revo- 
cations ſubſiſt as before the ſtatute of frauds. But I am 


= to contend 1. that there has been no revocation of the will 


of 17750, None of the cafes have gone fo far as to ſay 
that marriage, and the birth of a child, neceſarily revoke a 


will. The doctrine is derived from the eccleſiaſtical courts. 


In Lugg v. Lugg (d), which was decreed by the delegates, 
marriage, and the birth of a child was declared to be 
merely a preſumptive reyocation. The will there was only 
of perſonal property. In the caſe of Shepherd v. Shepherd 


[10], which was ſent out of chancery by Lord Gamgen for 


the opinion of Sir George Hay, it was determined, that the 
ſubſequent birth of children, even in the caſe of perſonalty, 
did not amount to a revocation. Brown v. T homſon, ex- 
tended the ryle to real property ; but that caſe, as ulti- 

| I : mately 


both cited in Comyns's Reports ( oY So, by cancelling 'Y 


C27 


(y) 383, 384. 2dded a codicil, whereby he direQed 
(z) B. R. E. 14 Geo. 3. [+ 14]. that the legacies ſhould be paid, and 
(a) 2 Yern. 621. 624. S. C. with that an annuity of 3001. per azz. ſhould 


Lytton v. Lady Falkland. 


be ſecured on the re/duum, and paid to 


(5) B. R. H. 1 Ann. 1 Salk. 234. his daughter. The codicil and will 
(c) Canc, H.g W. 3. 1 Salk. 231. were found together. In 1765, ano- 
(4) E. 11 I, 3. 11d. Raym. 441. ther daughter was born, and in 1768, 


2 Salk. 592. a ſon, who was a poſthumous child, 


[10] The following is the ſtate of the teſtator being dead about fix months 
the fats in that caſe. ** Shepherd the before his birth.” —Sir George Hay, in 
teſtator having made his will, after giving his opinion that the will was not 


ſome ſmall legacies to his coliateral re; revoked, delivered a very folemn and. 


lations, made his wife reſfiduary tegatee, learned argument, in which he ſated 


After the making of the will, his wife and examined a number of caſes not in 


was brought to bed of a daughter in print, as well as thoſe contained in the 


1703, upon whoſe birth, the teſtator different reporters. 


| y- mains) 
[+ 14] Since reported, Cop. 49. 
AP 3. 47 


. 
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(e) M. 11 Geo. 1. 2 Ld. Rayn. 1370. 
8 Mod. 278. 2 Str. $26. 
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mately decided, proves that 1t does not Hold unrverfally, 
for there the will was eſtabliſhed by Lord Kceper Wright, 


becauſe the preſumption was rebutted by other circum. 


ſtances. In Chriftopher v. Chriſtopher, there was a difpoſi. 
tion of the vhsle eſtate, and the child, if the will had 
ſtood, would have been without any provifion. Spragge v. 
$tone went entirely on the authority of Chriftopher v. Chrif+ 
topher, and, in the decree, 1t 1s called an imphed revocation. 
Now, if this fort of revocation 1s only preſumptive, it 
may certainly be encountered by evidence. Serle v. Lord 
Barrington (e). Such evidence has always been admitted in 
the eccleſiaſtical courts, as appears by Sir George Hay's 
judgment in Shepherd v. Shepherd. What are the facts in 
this caſe ? A draught of a will in 1768, by which the teſ- 
tator deviſed his eſtate to h:s filter and her iflue in tail, 
with 10,000 /. to her younger children. '"Fhis was never 
executed. "Then, in 1770, the will in favour of the uni- 
verſity. And it 1s to be obſerved, that the deviſe to them 
is only of a very ſmall part of the teſtator's eftate—merely 
a farm. "Then an ample ſettlement on his intended wite, 
Afterwards the marriage in 1773. "Then, in 1775, tne 
teftamentary paper fet forth in the ſpecial verdict. In Oc- 
tober 1776, a child born; and, in December of the fame 
year, the laſt paper atteſted by three witneffes. In that 
paper, the teſtator does, in fome degree, confound the 
draught of 1768, with the will of 1770, and refers to 
both. He certainly refers to the latter, becaute he men- 
tions the legacy of 100 /. to Ewen. But in the caſe of pre- 
ſumptions, parol evidence is undoubtedly admiſhble, And 
it appears that when he directed the addGitional clauſe rela- 
tive to the college gift to be {truck out, he ſpoke of the in- 
ſtrument of 1770, as his will. "This rebuts every pre- 
ſumption that he meant to revoke it.—2. But, if the court 
were to hold, that the marriage, and birth of a child, did 
revoke the will of 1770, 1 contend, in the next place, that 
the paper of the 27th December 1776, refers to it with ſut- 
ficient certainty to amount to a republication. 'To elta- 
bliſh this poſition, I rely upon Carleton Leſſee of Griffin v. 
Grifin (f), Bond v. Seawell (g), Acherley v. Vernon (h), cited 
un Bond v. Seawell, and Molineux v. Molineux (1). 

Le Blanc, in reply, inſiſted on the caſes of Chri/topher v. 
Chriſtopher, and Spragge v. Stone, as having expreſsly eſta- 
bliſhed that a ſubſequent marriage, and birth of .a child, 
amount to an abſolute revocation. He ſaid that the admil- 
ſion of parol evidence, or of any writing not executed with 
the ſolemnities preſcribed by the ſtatute of frauds, ee 

hs on be 


(2) M. 6 Geo, 3. 3 Burr. 1773. 
(+) M. 10 Geo. 1. Compns 381. 
(:) H, 2 Fac. 1, Cro, Fac. 144» 
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be of the moſt dangerous conſequence, and would lead to 
all the inconveniences of perjury, which that a&t was cal- 
culated to prevent. 'That, in Chriftopher v. Chriſtopher, the 
judges founded their opinion as to revocations by marriage 
and the birth of a child, on this, that thoſe circumſtances 
were matter of fact eaſily aſcertained, and of ſuch noto- 
riety as not to occaſion any danger of iraud or perjury, and 
that Apams, Baron, in that caſe, exprefled a ſtrong diſap- 
probation of taking other extrinſic circumſtances into con- 
fideration. And he contended, that the paper-writing of 


will of 1770, for that to operate as a republication, and 
that a reference by a ſubſequent inſtrument, though pro- 
perly atteſted, muſt be clear and unambiguous, 1n order to 
re-eſtabliſh a will which has been revoked, | 


the caſe of Spragge v. Stone. "Vhat it was agitated at the 
bar, whether the ttatute of frauds extends to Jamaica ; but 


it might be ſeen abroad, that the privy council had not de- 
cided it [0F].) | | 
_ Lord MansFiErD,—I had no doubt upon this caſe, from 
the beginning. I have travelled a good deal through the 
queſtion z I argued moſt of the cates when I was at the 


vir George Hay's deciſion is not applicable to the preſent 
queſtion, becauſe the point there was, whether the birth 
_ of a child alone, operated as a revocation. He held that 
it did not. And, in that caſe too, the child was totall 

unprovided for. A ſubſequent marriage, and the birth of 


circumſtances where a revocation may be preſumed. 'The 
caſe in Cicero is an old and well-known inſtance of ſuch 
preſumptions (+). But, upon my recollection, there is no 
caſe in which marriage and the birth of a child have been 
held to raife an implied revocation, where there has not 
been a diſpoſition of the whole eſtate. It was a total diſ- 


Stone ; and it has always been a total diſpoſition in the caſes 
of perſonal property, becauſe, by making an executor, the 
whole is diſpoſed of. In ſuch caſes, the inference is ex- 
celhvely ftrong in fayour of the wife and children. r6:th 

doubt 


| that at is made to extend «* to badoes. | 


ceived as law.” Inz2 P. Will. 75. it zulla. Cic. de Oratore, 
15 faid to have been decided that the | 


BP 4 


Dunning mentioned to the court, that he had argued 


bar, relative to implied revocations of wills of perſonalty. 


a child, affords a mere preſumption. 'Dhere may be many 


polition in Chriftopher v. Chriſtopher, and in Spragge v. 


Zs 
1778. 
Cn ——m———_d 
Brady 
againſt 
CuBITT, 


December 1776, did not refer with ſufficient certainty to the 


that the judges thought it unneceffary to decide that queſ- 
tion, and that the decree was penned as it 1s, merely that - 


S.- 


[1p] By Stat. 2 G Geo. 2. cap. 6.F10. flatute of frauds does not bind Bar- 


ſuch of the colonies and plantations, (k) Pater credens filium fuum efſe mor - 
Where the ſtatute of frauds is by at zuum, alterum inſtituit haredem. Filio 
of aſſembly made, or by uſage, re- domi redeunte, hujus inſtitutionis vis eff 


39 
1778. 
BrRaDyY 


againſt 
CuBiTT. 


[ 40.) 


[1+] 3 


[+ 15] Vide Shinn. 227, "W%* v. Newland, Canc, T, 1723s 
ao 2 Per Lord Macciegfele, - PW . 182, 186, 187. pig 
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doubt extremely (I give no opinion), whether. the circum- 
ſtances in this caſe are ſuch as would raiſe the, preſumption, 
The teſtator diſpoſes of a ſmall part. of his eſtate to a cha- 
rity. Then, in contemplation of his marriage, he ſettles 
8001. a year upon his intended wife, with remainder to 
himſelf in fee. It is clear, therefore, that he contem- 
plated the change in his ſituation after the will, and pro- 
vided for it as to his wife; and, with regard to the chil. 
dren, he may well be ſuppoſed to ſay, I will keep them in 
my own power. Suppoſe a man had given ſeveral legacics 
by a will, and had deviſed all his real eſtate to the uſe of 
his children when he ſhould have any.: would a ſubſe- 
quent marriage and the birth of a child have revoked a 
will of that fort ?—But I am clear. on the ather ground, 
that this preſumption, like all others, may be rebutted by 
every ſort of evidence [+ 15]. There 1s a technical phraſe 
for it, in the caſe of executors: it 1s called rebutting an 
equity. Lugg v- Lugg is ſtrong to this point. Thomſon v. 

rown was decided upon a particular, againſt a general, 
preſumption ; and Sir Geprge Hay appears to have under- 
ftood this to be the law. Now the intent here is glaring 
from the writings found by the verdict. Mr. Le Blanc ad 
mits that there is evidence to rebut the preſumption, If 
that were more doubtful, I think Mr. Graham is right, that 
the inſtrument of the 25th of December. 1776, Tets up the 
deviſe to the univerſity. -'This inſtrument was written after 
the birth of the child, "The teſtator had ordered a draught 
of a will to be prepared in 1768. Afterwards, in 1770, 
he makes the will in queſtion. ' Now what appears on this 
inſtrument of December 1776 ? The teſtator remembers the 
diſpoſitions, both of 1768 and 2770; but, is not, correct 

as to which of them he had execyted, ' But his meaning is, 
that his cſtate ſhould go to his daughter, —V hat the 10,000/. 
ſhould not be paid. —As to the legacy of. 1090 4. to Even, 
that was to ſtand. —« And alſo all the other legacies.” —The 
word «6 legacy,” in its ordinary ſignification, is applied to 
money, but it may ſignify a deviſe of land [(F], and 'may 


here comprehend the deviſe to the univerlity, which the 


teſtator calls a gift. 


WILLES, Fu/tice, of the ſame opituon. 


ASHHURST, Fuſtice, —1 am of the ſame opinion. "There 
was a ſtrong caſe in this court, E. 13 Geo.-3. on' the firit 
point, as to the admiſſion of parol evidence to rebut an 
equity, Or implication. The cauſe had been tried before 
me. 


BULLER, Fu/tice,—I am of the ſame opinion. L argued 


the caſe andre: to by my brother ASHHURST, It was the 


caſe 
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m- caſe of Rogers V- Langfield; and was decided on the x 778. 
on, ET authority of Lake v. Lake (+) before Lord Hardwicke. 
ha- ES Burten/haw v. Gilbert did not go upon an mphed, but an Brapy 
les WT expreſs revocation, for the firſt will was in two parts, and againſt 
to MT the teſtator had cancelled one of them. In Goodright, leſſee Cupiry. 
m- WR of Glazier v. Glazier, a will reyoked by a ſubſequent will, 

ro- MX put not cancelled, was held to be re-eſtabliſhed by the can- 

vil MT cclation of the ſubſequent will {/}. Implied revocations 

in MET muſt depend gn the circumſtances at the time of thy tef- 

1cs WE tator's death, | ie he | | * = 


n 
- 


Be Judgment for the defendant [+ 16], 

L a ; « (k) In Canc. 1751, 1 HW. 313. Geodright, leſſee of Relfe, 3 Will. 447. 
1d, MT Law of Ni. Pr. Ed. 1775. $. 297. 2 Blackfe. A... and on error in B. R. 
by : + * (1) H. 10 Geo. 3. 4 Burr. 2512. T.' 19 Geo. 3. Cowp. 87. Sutton v. 


aft = [+ 16] Hide v. Maſon, 25 Nov. Sutton, B. R. E. 18 Geo. 3. Coup. 
in 1734 8 /in. 140. KM 17. Harwood V. $12. | 

'v. | 

al, ; - | : =” 

— C ACKWORTH again/t KEMPE, 

ng 


ud 5 THE goods of one Wiſe had been conveyed to Ack- If on a lh 1 
1 ME +2 worth the plaintiff, by a bill of dale, and had aQtualily againft A. a 
nat MT been removed from the houſe of #/7/e. "Two writs of fer: bailiff takes 


he EE facias, at the ſuit of different perſons, againſt Wiſe, were 2 arg -H 
ter ME delivered to the ſheriff of Sex, (the preſent 'detendant,) againſt the 
he RT who granted warrants to his officer to execute them. 'The ſheriff. 

10, [RE officer, in confequence of the warrants, took the goods [| 41 J 
his [RE above mentioned in execution, and fold them, Upon _ 

he MT this, Achworth brought an aCtion of treſpaſs vi ef armis 

& MT againſt the ſheriff, (without joining the officer as a de- 

iss RT fendant,) The cauſe was tried before Eyre, Baron, at 


ol. ET Horan fummer aflizes, 1778. The defence was, that 
en, MT the bill of fale to the plaintiff was voluntary and frau- 
he MT dulent. Both the writs of for: facias were produced, 
to WH anda copy of the judgment on which one of them had 
ay RT ifued. The eopy of the other judgment could not be 


he [MT read, becauſe the witneſs, who was to have proved it, 
fy was intereſted. On the part of the plaintiff, ſtrong evi- 

dence was produced to ſhew that the bill of ſale was fair, | 

Tre ME 2nd that a valuable conſideration had been given for it. 

rit WT The judge directed the jury to find for the plaintiff (at all | 
an = cvents, and whatever they might think of the bill of ſale). 
re WY 25 to the goods taken under the writ, in the caſe where the 
| = judgment on which it ifſued had not been proved ; being of 
ed = opinion'that the writ itſelf is not ſuſhcient ' evidence, un- 
he W leſs where the ation is brought by the perſon againſt 
ſe whom the fieri facias had iſſued, The jury thought that 
the fairneſs ' and conſideration of the bill of ſale were 
3s proved, and they accordingly found a yerdict for the 
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CASES IN MICHAELMAS TERM 


plaintiff, with damages to the amount of the fam fy 
which all the goods had been ſold under the executinn;, 


ActworrTy The plaintiff had produced evidence to ſhew that the rea] 


value was much greater, and equal to what appeared on 
the bill of fale. "The defendant, on the contrary, had in. 
ſiſted, that, if the jury ſhould think the plamtiff intitleq 
to recover, they ought to dedu&t, from the ſum for which 
the goods had been fold, the ſheriff's poundage, and the 
other expences of - the executions. (This was on the 
ground, that the parties at whoſe ſuit the- goods were 
taken, wzre the real defendants; they having indemnihied 
the ſherif.) 

A new trial was moved for, on four grounds, »1:, 
1. That the verdict was contrary to evidence, the bill of 
ſale being voluntary and fraudulent. 2. 'That there had 
been a miſdireCtion on the point of evidence. J. That 
the damages were exceſſive, the deductions contended for 
not having been rade. 4. "That the action would not lie 
againſt the ſheriff, becauſe his warrants being to take the 
goods of Wiſe, he had given no authority to his oiſcer 
to take thoſe of any other perſon, and, therefore, was not 
an{werable, if goods which did not belong to Wiſe had 
been taken. EO ARR | a 

 Kempe, Serjeant, Robinſon, 'and G. Wilfon, for the plain- 
tiff. — | So Bell 

Dunning, and Morgen, for the defendant. 

Gn the day when cauſe was ſhewn, 'the court was clear- 
ly againſt granting a'new trial on any of the three hr. 
grounds. Lord MansFIELD faid, he had not the leaſt 
doubt, from the evidence ſtated in the learned Judge's 
report, that the bill of ſale was fair ; which, he ſaid, laid 
-the queſtion on the ſuppoſed miſfdireQion out of the caſe. 
BuLLER, PFuftice, recognized the diſtinion ' made by 
EvyRE, Baron, on that queſtion, and faid, it was founded 
on the authority of a caſe in Lord Raymond fam ). —With 
regard to the objeCtion to the action, the court took time 
to conſider ; Lord Maxs:1ELD obſerving, that, if. treſpaſs 
would not liz, no other aftion would, and that the point 
was, therefore, of very extenſive conſequence. 

Some days afterwards Lord MansFieLD delivered the 
judgment of the court, to the following effect : 

Lord MaNnsF1ELD,—The only queſtion now remaining 
is, whethgr treſpaſs vi ef armis can be maintained againft 


a ſheriff 


(m) Lake v. Billers. 1 Id. Raym, Savage qui tam v. Smith, C. B. T. 
Law of Ni. Pr. g1. edit. 1775. 
Vide the ſame doftrine recognized mn 


16 Geo. 3. 2 Blackft, 1104. [F 18] 


[+ 18] Yige alſo Martin v. Podger, B.R. 2 Black. 701. 5 Burr, 2631. 
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E the ſame page, that this was Rolle's meaning. 
# ſtates, that, if a ſheriff take one man for another, falſe 
E impriſonment lies againſt him; and, although he ſays, « if 


= ſheriff, and that the court was equally divided. 


= Judges who delivered their opinions on 
= the motion for a new trial. 


we THE NINETEENTH YEAR OF GEORGE 1I.. 


a ſheriff for goods taken in execution by his bailiff, which 
turn out not to have been the goods of the perſon againſt 


Mi whom the feri facias iſlued. On the part of the defend- 
WE nt it has been argued rather on authorities than on ran 


'The authorities cited were 2 Rolle's Abr. 552. title Treſf- 
paſs, pl. 9, 10. and Saunderſon v. Baker et aP. mm C. B.T, 
12 Geo. 3 (11 f: The paſiage in Ro!l?'s Abridgment does 
not warrant the objeCtion. 'The caſe there, when rightly 
underſtood, will appear to be a particular exception to the 
general rule z and the true inference from it 1s, that, 
where there is no exception, the ſheriff 1s hable. "The 


s hþ:iliff of a franchiſe is not the oihcer of the ſheriff. 


TF 1] He gives no ſecurity, It is evident from pl, 5. in 
He there 


a ſheriff take, &c.” he means his bai/zff; for ſheritts never 


61d execute proceſs in perſon [+ 17]. For all civil purpoſes | 
Ez the a&t of the ſheriff's bailiff is the a&t of the ſheriff, 
BZ {> 2] If there could be any 
BZ the very cafe in the Common Pleas, which has been cited 
| for the defendant. It was ſaid, at the bar, that that caſe 


doubt, it 1s cleared up by 


the 
'The 
printed account of the caſe ſhews the danger of inaccu- 


fate reports [12]. [I have a very correct report of it from 


was determined on the ground of recognition [11] b 


= Mr. Fuftice BLACKSTONE's own notes; which I will read. 


(Here his Lordſhip read the caſe exactly as it has been 
ſince printed {o).) In ſhort, the point appears to be ex- 
tremely clear z and it was not fair to puzzle us ſo long 


with it, as it ſeems the objection was ſuggeſted to Mr, 


= Scrjeant Glynn, who led for the defendant at the trial, 
= and he would not take it, thinking there was nothing 
= 3n it, Koen oe Os men 32 


'The rule diſcharged. 
(n) 3 Will. 309. 2 Blackft, 832. riff. 
[1 1 | Boothman v. the Earl of Sur- 
act of the under-ſheriff, 
[+ 17] 
7” 

[1+ 2] Wordpate v. Knatchbull, B. 
R. M. 28 Geo, 3. 2 Term Rep. 148. 
130. 154. . 

[11] The recognition in that caſe 
was only by the wunder-fperiff. How 
could that alter the queſtion ? -It is 
mentioned as deciſive T all the three 


Vide Backwell v. Hunt, 


queſtion. 


Yet it 
ſeems that ſuch a recognition could 


| B. R. M 
only make it the a& of the under-ſhe- 


If the aQ of the bailiff is not the 
act of the high-ſheriff, neither is the 


[12] The account of the caſe, in 
Il:ljon, agrees pretty nearly with Mr. 
Fuſtice BLACKSTOng's report. 
much fuller ; though not quite ſo ac- 
curate in diſtinguiſhing what the judges 
ſay on the point of the recognition, 
from what they ſay on the general 
] The determination 
15 ſtated, to have been on the ground of 
the recognition, mn the argument at the 
bar, in the caſe of Badkin v. Poxwell, 


. I7 Geo. 3. Cowp. 476, 477. 
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y Aus HuRD, again// FLETCHER and another, Exc. 
pa: cutors of Sir JOHN ASTLEY, Bart. 


A fine being QI Fohn Aſtley granted a leaſe to the plaintiff, in which 
levied of a there was a covenant in the following words: © And 
Feme covert's the ſaid Sir Fohn Aſtley, for himſelf, his heirs and af. 
ores ow nl ſigns, doth covenant and promiſe, to and with the aid 
" band John Hurd, his executors, adminittrators, and afhigns, by 
and wifeto this indenture, that it ſhall and may be lawful for the 
declare the ſaid John Hurd, his executors, adminiſtrators, and af. 
pens and the ſigns, to have, hold, uſe, occupy, poſteſs, and enjoy, all 
uſes being de- "g%y i 4 - 
clared by the And {ſingular the ſaid demiſed premules, with the appurte- 
huſbandand nants, and receive and take the profits thereof, to his 
wife in re- and their own uſe and benefit, without any let, ſuit, 
PORN | trouble, interruptian, or diſturbance of the faid Sir Fobn 
the huſband ; ; | 
make a leaſe A/tley, his heirs or aſhgns,. or any perfon or perjans clain- 
and covenant ng, or to claim by, from, or under him.” The leflee having 
for quiet poſ- heen evicted by lord Tankerville, who had ſucceeded to 
on gun the eſtate, .this' aCtion was brought, upon the cavenant, 
chiming un- againſt the executors of Sir John. 'The defendants plead- 
der him, and ed, that Lord Tankerwille, at the. time of his entry into 
A. evict the the premiſes, and evicting the plaintif, © did nt claim, 
CO to * mor was intitled to the premiſes by, for, or under the 
covenant will [aid Sir John Aſiley.” The cauſe was tried at the laſt 
lie againſt the ſummer aſlzes at Shrewſbury, when a ſpecial verdict was 
huſband's ex- found, which ſtated, in' effect, —That Lady A/zley, being 
Pq" ia ſeifed in fee, intermarried with Sir Fohn Aftey,—That, 
Y L 44 ] in 1716, after the marriage, by indentures between vir 
_ John and Lady Aſtley of the one part, and truſtees there- 
in named of the other part, Sir 77 and lady A/ley co: 
venanted to levy a fine, the uſes of which they thereby 
declared to Sir John for life, remainder to truſtees to e- 
cure 500/. a year to Lady Afley for life, remainder over; 
with a power to 9ir g PE 0 NOR leafes, under the uſual 
reſtriQtions ; and with a joint power of revocation to vir 
Fohn and Lady Afley, during”their joint lives. —TFhat 
fine was accordingly levied. — That, afterwards, by a 
Joint deed executed in 1753, they revoked all thoſe uſe: 
declared by the indentures of 1716, which followed the 
eſtate for life, and power of leaſing given to. Sir John, 
and declared new uſes to Lady A/tley for life, with in- 
termediate remainders, remainder to Lord Tankerville 
tail. —That, in 1771, Sir John Aſtley made the leaſe to 
the plaintiff, containing the covenant on which the aCtion 
was brought, and which leaſe was not agreeable to the 
leaſing power reſerved by the ſettlement, — That the pion 
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= jt; THE NINETEENTH YEAR OF GEORGE 11f. FE! 
W447 entered. —That Sir John 4/tley died ſoon after, and 1578, 
WE. the prior eſtates being determined, Lord Tankerville's Coy 
State veſted in poſſeſſion, and that he had taken advan- Hurd 
WT tage of the defect in the leaſe, and had evicted the plain= againſt 
Sf, The queſtion was, whether Lord Tibkerwile claimed FLETCHER. 
WT under Sir John, or only under Lady A/ley. It winder 

WESir 7obn, the plaintiff was entitled to maintain this action 


» 


Leycefter, for the plaintiff.—Bower, for the defendant. 

Lord MANSFIELD defired Bower to begin. | 

= He argued, 1. That the deed declaring the uſes; arid 

ET the fine, were to be taken together, and conſidered as 

EE making only one conveyance : and that perſons taking by 

virtue of a power, take under the perfon who creates 

WES the power, not under him who executes it. 2. That 2 

BT huſband is only joined in the fine of a wife's eſtate for 

BE conformity, but that the fine 1s conſidered as the act of 

= the wife, not of the huſband, and the conuſee is in 

& by her only, inſomuch that, if a wite levy a- fine 

EE without the huſband's concurrence, and he do not enter 

== during the coverture, it will bar her after his death. 

2 3. That, when a revocation of a prior declaration of uſes 

BE has taken place, under a power to revoke, and new uſes [ 45 ] 
WE are declared, the new declaration of uſes makes part of 

WE the fine, and is to be taken as the ſame conveyance 

= with it, in like manner as the firſt declaration would 

BZ have been, if it had not been revoked. And, therefore, 

BZ if perſons claiming under the firſt, were to be confider- 

= cd as in- of the wife's eſtate only, ſo muſt thoſe claim- 

ET ing under the ſecond. 
= Cofawall, Bro. Abr. title Fines (a), Roll. Abr. p. 346 (b), 
= Louch v. Bamfield (c), Doe, leſſee of Odiarne, v. Wihite- 
BE head (d), Beckwith's Caſe (e), Charnock v. Worſley (f ), 
BE Hollond v. Fackſon (g ), Mary Portington's Caſe ( h ), Damel 
= v. Ubley (1), Cromwell's Caſe (k ). | 


He cited 1 Ark, 560, ex parte 


Lord MANSFIELD faid, the caſe was ſo clear, that Ley- 


hy 


| (a) Pl, 33+ 
(6 N, pl. 1. 
(c) 1 Leon, $2. 


(d) 2 Burr. 704. 4 


(e) 2 Co. 56. 6. 


8 


WE cefier had no occaſioft to reply. Juſtice was ſtrongly with 
= the plaintiff, It was true that a fine, and the deed to 
BY lead the uſes, were to be conſidered as one conveyance z 
WT but as Sir Fohn Aftley was a neceflary party to the ſecond 
= declaration of uſes, by which the eſtate was limited to 
W Lord Tankerville, his Lordſhip certainly claimed under 
W lim, within the meaning of this covenant. Undoubtedly 


Sir 


Af) Cro. Eliz. 129. 1 Leon, 114, 
(g) Bridgman 75. | 

(4) 11 Co. 43. 

(7) Sw W, Fones, 138. 

ſ#/) 2 Co. 78:- - 
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The removal 
of a feme co- 
vert 1S Cevi- 
dence of the 
huſband's 


ſettlement. 


(1) H. 18 Geo. " | 
[13] That caſe was as follows :— 
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Sir John had covenanted againſt his own aQts, and tl, ſ ? 
new limitations were created by one of his acts. _ 
Judgment for the plaintiff [1], 


[1] Leycefker meant to have cited Butler v. Swinnerty, 
Palmer 339+ 


TRINDER againſ{ SHIRLEY. 


ON Monday the 16th of November, Bower had obtaine( 
a rule to thew cauſe, why an exoneretur ſhould no 
be entered on the bail-piece 3 the defendant having be. 
come a peer, (by ſucceſſion to his brother the late Earl 
Ferrers.) "The ground of the motion was, that it waz 
no longer in the power of the bail to ſurrender the 
principal. 
Baldwin, for the plaintiff, now declared, that he coull 
not ſhew any cauſe againſt the rule. Upon which it wa 
made abſolute. 


This was ſaid to be the firſt inſtance of the kind that had 
come before the court. | 


* The KiNG again the INHABITANTS of 
| LEIGH. 


TWO juſtices removed a married woman, and her 

child, from Ewell to Leigh, in the abſence of her 
huſband. On an appeal, this order was quaſhed. 'The 
huſband afterwards returning to Ewell, he, together with 
the wife and child, were removed, under a new order 
to Leigh; which laſt order the ſeflions confirmed ; but, 
upon a certiorari, and a rule to ſhew cauſe why it ſhould 
not be quaſhed, the Solicitor General now gave it up, 2s 
not. to be ſup>orted fince a late determination of the fame 


queſtion, in the caſe of Rex v. Hinckſworth (I) [13]. 


all ſent back under a new order to 
Cheſhunt. The pariſh of Cheſhunt ap: 


Two juſtices removed Sarah, calling 
her, in the order, the wife of Fo/eph 
Grifiz, and five of her children, trom 
Cheſhunt ' to Hinckſworth, in the huſ- 
band's abſence, and without having 
examined him. This order was not 
appealed from. The huſband ſoon 
after went to his wife and children 
at Hinckfworth, from whence they were 


well as the wife and children. 


pealed againſt this order, and produ- 
cing the former one, infiſted that it 
was conclufive as to the huſband, as 
The 
ſeſſions, however, after hearing evi- 
dence as to Grifn's ſettlement, confirm- 
ed the new order as to him, and quaſh- 
ed it as to the wife and children. The 
wife then” went back with her children, 

| t9 
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# action accrued before; but the plaintiff further ph 


A this the plaintiil 1s ready to verity. 
EZ judgment, and his damages by him ſuſtained, by reaſon 


IN THE NINETEENTH YEAR OF GEORGE 11]. 


| THORNTON againff DALLAS. 


CTION for money had and received. Pleas. — 
A 1. The general ifſue.—2. A bankruptcy on the 1oth 
of February 1774-—'The replication to the ſecond plea ad- 
mits the bankruptcy, and that the plaintiff's cauſe of 


that, after the 24th of June 1732 (m), and * after the 
making of the ſtatute of 5 Geo. 2. c. 30. and before the 
ifſuing of the commiſſion of bankruptcy in the plea men- 
tioned, to wit, on the 6th of November 1754, the defend- 
ant was diſcharged as a bankrupt, and that, on the 2d of 
Fune 1764, he was again diſcharged as a bankrupt, un- 
der that aCt of parliament; and that the eſtate of him 
the ſaid defendant, againſt whom the faid commiſhon was 
awarded, under which he was declared and became a 
bankrupt, as in the ſaid plea is mentioned, hath not 
produced, nor will produce, clear after all charges, ſuſh- 
cient to pay every creditor under the ſaid commiſhon, iifteen 
ſhillings 'in the pound for their reſpective debts ; to wit, 
at London aforeſaid, in the pariſh and ward aforeſaid ; and 
Wherefore he prays 


of the non-performance of the ſeveral promiſes and under- 
takings in the faid declaration mentioned, to be adjudged 
to him, according to the form of the ſtatute in ſuch caſe 
made and provided, &c.” — Rejoinder.—< That the com- 
miſhon of bankruptcy, under and by virtue of which the 
ſaid defendant 1s, in and by the ſaid plea pleaded in re- 


Ply, 
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to her huſband at Cheſhunt, After 
which, a third order was made, re- 


moving the children again to Cheſhunt. 


This was likewiſe appealed againſt, 
and confirmed as to all, but two of the 
children who were under ſeven years 
of age, as to whom it was quatſhed. 
The caſe had come on in this court 
the term before, but the firſt order not 
having been ſtated, on which the whole 
queſtion turned, it was poſtponed till 
that order ſhould be brought before the 
court. Bearcroft and Stanley now ar- 
gued in ſupport of the laſt order. 


I . Wallace and Thernteon on the © other 
Lord Mansfield — The pauper 


hide, 
does not complain, There is no- 


a 


thing in this caſe. It 1s admitted, 
taat if they had put into the firſt or- 
der, that it was the huſband's ſettle- 
ment, that would have been conclu- 
five, and the omiſhon makes no dif- 
ference. The-generai caſe 1s, that the 
huſband's ſettlement 1s the ſettlement 


of the wife [+ 19]. "There are ſome 


ſpecial exceptions; as where the huſ- 
band is beyond ſea. But the preſump- 
tion 1s in favour of the general rule; 
and if this had been the caſe of an ex- 
ception, it ought to have been ſtated. 
—The rule was made abſolute to 
quath all the orders but the firſt. 


(m) 5 Geo. 2. c. 30.4 9. 


[+ 19] Rex v. the inhabitants of Ealing, M. 25 Geo. 3. 
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CASES IN MICHAELMAS TERM 
ply, ſuppoſed to have been firſt diſcharged after th 
ifſuing thereof, to wit, on the 26th of Apr, in the ſeven. 


London aforeſaid, in the pariſh and ward aforeſaid, by a 
certain writ of our ſaid Lord the King of /uper/edeas, the 
date whereof is the ſame day and year laſt-mentioned; 
then and there duly iffued out of the court of our ſaid 
Lord the King of his high court of Chancery, the ſame 
court then and till being at Weftminfler, in the county of 
Middleſex, under the great ſeal of Great Britaing was, in 
_ due manner, diſcharged, and ſuperſeded.” — Phe like /#- 
perſedeas to the ſecond commitſſion. —Sur-rejoinder.—'That 
_ the original writ in this ation was ſued out, on the 1ſt of 
FI 6 1776; and that the firfi commiſſion in the re. 
plication mentioned, was ſuperſeded, on the petition of 
the ſaid defendant, by and with the conſent of all the 
creditors who proved debts under that commiſſion ; the 
fecond, in like manner 3 and, that the ſame commiſſions 
were, and each of them was, ſuperſeded, after the ſuing 
out the ſaid original writ—Demurrer, and joinder in 
demurrer. | rs 
Cowper, for the defendant, —The queſtion 1s, whether, 
under the ſtatute of 5 Ceo. 2. c. Jo. $9. Dallas 1s dil- 
charged by the commiſſion of bankruptcy which he has 
pleaded ; or whether his future effets remain liable? 


'There are two grounds made, why the writs of /uper/edeas | 


ſhould not operate in his favour z—1. 'That they were 
after the original writ ;—2. Becauſe they were obtained 
on the petition of the bankrupt, and by the conſent of 
the creditors. As to the fir, the commiſſions being now 
ſuperſeded, though the bankrupt did not pay fifteen {hil- 
lings, they are as if they never had exiſted; and, as to 
the /econd, I do not underſtand what difference it makes; 
'The Chancellor has in fact ſuperſeded them ; and it does 
not appear what his ground was. If they are become as 
nullitics, the allegation that fifteen ſhillings in the pound 
were not paid, 1s perfectly nugatory. "The defendant can- 
not have the benefit of the former commiſſions. He 
ſhould not, therefore, be prejudiced by them. He cer- 
| tainly could not plead his certificates under them. It 

may be ſaid the ſuperſedeas may be obtained by coliu- 
fron. But collufion is not to be preſumed; it ſhould 
have been pleaded. "The probability is, that the bankrupt 
conformed in every thing that was neceſſary, the creditors 
being ſatisfhed. I can find no cafe on the ſubject ; from 


whence I infer that no ſuch claim has ever been attempt- 
ed, where the former commithons were ſuperſeded. 
Davenport for the plaintif, —It is under the laſt bank- 
ruptcy that the act requires fifteen ſhillings in the pond 
The de- 
fendans 


to be paid, in order to protect future cticcls. 


IN THE NINETEENTH YEAR OF GEORGE 11T. 


= :ndant pleads his laſt bankruptcy. 'The replication is, 
ES chat he became a bankrupt in 1754, and again in 1764. 
= rrom the rejoinder it appears, that he reſted under the 
EE bankruptcies of 1754 and 1764, till 1777. That he finds 
WS himſelf prefſed upon, becauſe the ſtatute ſays, unleſs you 
WT pay fifteen ſhillings in the pound, your future effects ſhall 
BT be liable. Upon this, at the diſtance of above twenty 
= years from the firſt of the two commiſſons, he gets the con- 
EE {cent of his creditors under thoſe commiſhons, (who have 
WE no intereſt to oppoſe it,) to their being ſuperſeded. He 
BZ :lmits that he was diſcharged under the two former com- 
WE miſſions. That is ſufficient for my purpoſe ; for the words 
BZ of the ſtatute are expreſs, that when a bankrupt has been 
| = diſcharged under a former commiſſion, his effects ſhall re- 
EZ main hable, unleſs he pay fifteen ſhillings under the ſub- 
WE ſequent commiſſion. He admits that he cannot now pay 
EZ fifteen ſhillings, The former commiſſions are not as if 
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1778, 
—_— — 
THORNTON 


againſt 
DaLlLas. 


EE they had never exiſted. Not only ſales of goods, but 


EZ cyen a bargain and ſale of lands, would ſtand good. 
EZ Lord MansFiELD,—There is nothing in this caſe. 'The 
= only queſtion is, Whether a /uper/edeas can make a thing 
== not to have been done, which, in fact, has been done ? 
BZ The defendant was diſcharged under the former commil- 
= ſons, which is all that need be enquired about. But 


[49 ] 


WT beſides, the at ſays, that if a bankrupt has compounded 


f his debts, he muſt pay fifteen ſhillings under a ſubſequent 
EZ commiſhon of bankruptcy, in order to protect his future 
= effects. Here, the creditors had compounded, if the former 


EZ bankruptcies were to be conſidered as never having exiſted, 


$ _ they accepted of the dividend in lieu of their whole 
Ez debt, | | 
EY Willes, and ASHHURST, Frftices, of the ſame opi- 
; E': mon, | 
 BuLLER, 
> the benefit of the creditors, not of the bankrupt. 

E-- Judgment for the plaintiff. 


WurTEz againſ SEALY and Others. 


C- "THE defendants had entered into a bond, in the penal 
= © ſum of 600). conditioned, inter alia, for the payment 
F of 2 yearly rent of 5707. by another perſon. - 'Vhe rent 
H being in arrear, the bond was put in ſuit, and judgment 
E- by default obtained againſt the defendant. Afterwards, 
& 2nother aCtion was brought on the ſame bond, and a ſe- 


$ commenced, in bar of which the defendants pleaded the 
© firſt judgment, and then obtained a rule to ſhew cauſe 
Vor. I, ; 4 EK why 


aſe, The bankrupt laws were made for 


Friday, 
27th Nov, 


"Where there is 


a bond for pay= 
ment of rent, 
the bond 1s 
only a ſecurity 
to the amount 
of the penalty, 


& cond judgment entered up. Then, a third action was _ 
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1778. why the ſecond ſhould not be ſet afide, with coſts ; an( 
Ln Why, upon payment of the penalty and colts of the firf 
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JI 08 aCtion, the plaintiff ſhould not acknowledge fatisfaCtion, 
[lt Wl againſt on record, "They ſtated, in the afhdavit on which the 
Wil? 1 if | SeEaALY. rule was granted, that they had not pleaded the firſt 
1117 RON judgment in bar to the ſecond action by a miſtake they 
WINS 7! had fallen into, in conſidering the ſecond declaration when 
| VR delivered. as being the fame, and in the fame ation, 
WA | with the firſt, and only delivered to cure a miſtake in the 
11 'NROW indorſement on the other. 'The queſtions were ; 1. Whe. 
.. ther the bond, in this caſe, was a ſtanding ſecurity for all 
L's the payments of rent during the term (which was for 
WR. twenty-one years), or only to the amount of the penal 


Wil 4 ſum ? 2. Whether, upon the equity of the caſe, and the 


Will if aſkdavit on the part of the plaintiff, 1t did not appear, that 
||| 1008 it was the intention of the parties, that the fureties ſhould 
| lj be bound for the rent during the whole term, ſo as to 
WORN. ty | entitle the plaintiff to retain the advantage he had got by 
| FRA the miſtake of the defendant ? | fo 
Ws The Solicitor General thewed cauſe. —Dunning and Bower, 
"0088 in ſupport of the rule, | 
 (R68 t 5o ] BULLER, Fuftice, at firfſt, was ſtrongly of opinion en 
| 008 | the firſt point, (which had not been made at the bar 
KR that, by the ſtatute of 8 © 9g W. 3. c. 11. an obligee of 
|. FR0R ſuch a bond as this, might, from time to time, align 
Ran breaches, and recover his damages, and have execution for 


Wt. them, though they amounted to more than the penalty in 
«| 1108008 the bond, and that the judgment would ſtill remain as 2 


'}| [WO ſecurity for all ſubſequent breaches. _ 

Ball ASHHURST, . Fuftice, — That would be very equitable 2 
wk Fat! againſt the leſſee, but extremely hard on ſureties, who only 
Ball!" | mean to bind themſelves to the extent of the penalty. 

| PWR __ Lord Maxs#1El.D,—1. As the bond is conceived, are the 
| ng Fl defendants liable for more than the whole penalty ? | 
41 hs think not, upon the true conſtruction of the ſtatute ot 


| William, the meaning of which only was, that a plaintf 
| ſhould not, upon every breach, be obliged to go into a 
| court of equity to have iſſues direQed of quantum damnif: 
| catus. 2. Is there any thing collateral that ſhould mae 
the ſuretics liable for more? I fee nothing in the faQts 
the tranſaction, which ought to have that effet. The ly 
in not pleading the firſt judgment to the ſecond action, 
only effects the coſts of that aQtion, and not the merits. 
BULLER, Frftice, now declared himfelf- ta be of the 
ſame opinion concerning the conſtruction of the tt 
tute [+ 20]. Ho : 
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| > The rute made abſolute, but without coſts ; ſome cir- 
q; rk W-:mſtances appearing which fſatished the court, that the 
1 +l Sclor was mifled by the ſureties, with reſpect to the ſmall- 
6-4 : & neſs of the penalty. 
: they 7 
wheh | | 
_ or, Leſſee of SimPpsoON, again// BUTCHER. 
In the : 
Whe- 


ERVAISE Newton, being ſeifed in fee of the lands 
E in queſtion, deviſed them to Sir Michael Newton, for 
KY Wite, remainder to truſtees to preſerve contingent remain- 


or all 
a5 for 


penal Wl Bp remainder to the firſt and other ſons of Sir Michael 
nd the BEVN-w/c in tau-male, remainder to the leffor of the plain- 
r, that Ho "4 *» for life, remainder to his firſt and other ſons in tail- 
ſhould ESnalc, with divers remainders over. Fervaiſe Newton died 
as 10 1728. vir Michael Newton being leiſed of the lands in 
zot br We Muckion by virtue of the deviſe aforeſaid, by indenture of 
Wcaſc dated the 2d of September 1731, in cond deration * of 
Bower, =D 92 /. demiſed them to the defendant, for the term of 99 
N EJcars, if the defendant, Fohn Shirburne, and William Laſ- 
utes i . "We or either of them, thould ſo long live. Sir Michael 
a bay BV-wion died in 1743, without iflue male; and, on his 
18<c 0 Wcath, the leflor of the plaintiff entered on the premiſes, 
 allign BW Wnd was ſciſed thereof for his life. John Shirburne died in 
on tor S757. And afterwards the leffor of the plaintiff, by in- 
alty " WiRcnture of leaſe dated the 30th of Fune 1767, for the con-. 
Mm. 25 2 Wideration of 30 /. demilſed the lands mn auction to the de- 
Wendant, from and after the deaths of the defendant, and 
= w/ liam Lejbury, for the term of 99 years, if Fobn Grifhn 


Mould ſo long live. Some time afterwards, William Lef- 
W died, and, thereupon, the leffor of the plaintiff, by 
Kidenture of leaſe dated the 2gth of November 1709, in 


p 
. 


are the 


Ity 7 | B Konfideration &f the ſum of 3o /. demiſed the lands in queſ- 
plant ion to the defendant, for another term of 99 years, | from 
plaint! Wn after the-deaths of the defendant and Fohn Grijin, if 
mo BY ham Wright ſhould ſo long live. The defendant paid 
"Wis rent to Sir Aſichae! Newton during his life, and after 
{ ma i F £13 death 'to the leflor of the plaintiff until ſeveral years 
= of Wfter the granting of the laſt-meutioned leaſe, and alſo paid 
The "1? Bi heriot to the leflor of the plaintiff, on the death of 7h 
action, 8 Bbirburne, and another heriot on the death of William L af 
—_— Br. The leflor of the plaintiff from time to time ſurn- 
of h Wnoned the defendant, as his tenant to do ſuit and ſervice 
the Ii I It his manor court. 'The defendant, after the death of Sir 
mm W{:chael Newton, laid out confiderable ſums of money, in 
= Wmproving the lands. The leſtor of the plaintiff never queſ- 

. Church, (&0ned the validity of the leaſe granted by Sir Michael News 
Pep. 3383s J % and the defendant had no notice of the defect of title 


E 2. prized 


Wt Sir Michael Newton to grant the leaſe, not being ap-_ 


I 778, 
on mm mmngd 
Wuire 


againit 
SEA LY. 


Tueſday, 24th 


Nov, 


A leaſe void 
againſt a re- 
mainder- 
man, cannot 


be ſet up by 


his accept- 
ance of rent, 
and ſuffering 
the tenant 19 
make 1im- 
provements, 
after his in- 
tereſt veits in 
poſſeſſion. 
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_ againſt 
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CASES IN MICHAELMAS TERM 
prized of any ſuch defeCt, till about four years before 
bringing the preſent eje&tment, when, an objection bein 
made by the remainder-man to the power of Sir Michae 
Newton, and of the leſſor of the plaintiff, of granting leaſes 
for a longer time than their own lives reſpectively, the 
leſſor of the plaintiff offered the defendant to pay him back 
the conſideration-money of the reſpective leaſes granted by 
him, provided the detendant would account with him for 
the rents and profits received by the defendant from the 
time of the death of Sir Michael! Newton, deducting what 


he had laid out on improvements ; but the defendant re. 


fuſing to accede to this propoſal, the leflor of the plaintif 
gave him proper notice to quit the premiſes before bringing 
the cjectment. Reverſionary leaſes of the ſame nature az 
thoſe above flated, are uſually made in the Weftern countiez 
of England, to commence not only from the deaths of 
the perſons named jin the leaſe in poſſeſhon, but alſy 
from the end, or other ſooner determination, of the leaſz 
in poſſeſſion, 

On a ſpecial cafe from the Weſtern circuit, Rating the 
facts as above ſet forth, the queſtion was, Whether the 
original leaſe to the defendant was aſhrmed by any of the 
acts of the leſior of the plaintiff, after the death of the te- 
nant for life ? 

On Tue/day, the 24th of November, this queſtion came 
on to be argued, by Gould for the plaintiff, and Heath, 
Serjeant, for the defendant. | | , 

For the plaintiff it was contended, that, the leaſe having 
become abſolutely void on the death of Sir 1:ichael Newton, 
none of the acts done by the lefſor of the plaintiff could 
re-eſtabliſh it. "That this could not have been done, even 
by the moſt formal deed of confirmation, which could only 
op2rate on a voidable leafe, not on one abſolutely void. 
For this, a late caſe of Goodright v. Humphrys, in the Ex- 
chequer, was relied on, as directly in point [14]. Abou 


#14] Goodright, Leſſee of Wynne, v. leaving Fane, her eldeſt daughter, te: 


Hunphrys came on, 1n the court of Ex- nant 1n tail; who ſuffered a recover) 
chequer, in the form of a ſpecial caſe, and afterwards married the leffor of 
which ſtated ; 'That Fane, Lady Bulke- the plaintif.—That Edward Willion: 
ley, having been tenant for life, with received the rent reſerved during hu 
remainders over in tail to her firſt and life. — That, after his death, his wt- 
other ſons and daughters, ſucceſſively, dow, in like manner, received the 
and with power to her to leaſe for 21 rent, and granted receipts. —That the 


years in poſſeſlion, and not 1n rever- 


daughter alſo received the rent till her 


ſion, intermarried with Edward Wil- marriage, and her huſband for ſome 
liams, who, without her concurrence, time after the marriage, and. that 1 
demiſe to the defendant, to hold from counterpart of the leaie was found 1! 
the Feaſt of the Annunciation then next his poſſeſſion.—The court were of op!- 
to come, for 99 years, determinable nion, that tne leaſe was void, and gas 
on three lives.—That the leflor died, judgment for the plaintiff, 

and afterwards Lady Bulkeley died, + | 
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F-4 the receipts of rent, in the preſent caſe, have been for a 
£2 longer time than in the other, that circumſtance can make 


no difterenCe. 


BE cyent on which the firſt of them 1s to commence, has not 
WS happened, for it is to take effect, not on the determina- 
PT ;ion of the former, but after the death of the defendant ; 


7 Reftor of Cheddington's Cafe (q), 2 
2 1 Inſt. 308. 


} 2 ” > 
ER 
bs St Js 


For the defendant, it was ſaid, that the diſtin&tion in 


EZ the books between void and voidable was founded on miſ- 
© taken reaſoning. Upon fimilar reaſoning, it was formerly 
EZ held, that a leaſe made to commence from the day of the date 
EZ muſt be a reverfionary leate, and therefore yoid under a 
EZ power to grant only leaſes in pofleſſion z but, in a late de- 
EZ cifon of this court, good ſenſe prevailed over authority, 


© and it was determined, that ſuch a leafe right be confi- 
= dered as not excluding the day of the date, if ſuch appeared 
EZ to have been the intention of the parties [15]. 
EZ manner, the old notion, that there could not be croſs re- 


In like 


EZ mainders by implication between more than two, has been 


; 2 exploded, as contrary to ſound reaſoning [16]. 
= always inclines to ſupport, rather than deſtroy, grants and 


4 
n 
# 5 - 
4 os 
4 I 
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, 
8.” 
\ 


'Fhe court 


| The reverſtonary leaſes cannot affect the 
T:;:le of the leflor of the plaintiff to recover, becauſe the 


Fitzh. Abr. 161. b. 


Dos 
againſt 


[63] 
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1778. 
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(a) M. 40 & 41 Eliz. B. R. 1 Co. 


33 
[15] Pugh v. The Duke of Leeds and 


© anther, M. 18 Geo. 3- an Hue out of 


= Chancery, tried at Shrewſbury, and a 
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= caſe reſerved, which ſtated a power to 


grant leafes in poſſefſion only, and not 
in reverhon. 'The leaſe in queſtion 


= was to commence * from the day of 
© the date thereof*?—Lord Mansfield, 


in a long argument, in which he diſ- 
cuſſed minutely all the caſes on the ſub- 
jet, delivered his opinion, that the 
words © from the day of the date” 
might be conftrued to include that day, 
and that the leaſe was good ; and 4/- 
ton, Willes, and Aſhhurſt, Tuftices, con- 
curred [+ 22] es 


o 


[1 6] The caſes of Doe, Leſſee of Bur- 


lealſes. 


den, V. Burwille, E. 13 Geo. 3. Wright 
V. Lord Cadogan, Holford, and others, 
(being a caſe out of Chaxcery) EF. 
14 Geo. 3. [+ 23], Perry and another v, 
White, Leſjee of Bertie, (which was a 
writ of error trom B, R. 1a 1reland) BF, 
18 Geo. 3. [+ 24], and Phiphard v. 
Mansfield, E. 18 Geo. 3.|+ 25], were 
all caſes in this court, on croſs remain- 
ders, by implication, between more 
than two; and the general principle 
eſtabliſhed by them all, is, that, be - 
tween two, the preſumption 1s in fa- 
vour of, between more than two, a- 
gainſt croſs remainders ; but that, by 
neceſlary implication, they may be 
raiſed between more than two, as well 
as by expreſs words. 


[+ 22] Since, reported, Cop. 
714. [tF] 
| [+ 23] Since reported, Cowp. 31, 


[+ 24] Since reported, Coup. 777. 
[+ 25] Since reported, Corp. 797. 


[t>] For an inſtance where << from”? was held to be excluſive, vide Rex v. 


Gamlingay, B. R. H. 30 Geo. 3. 


20 Geo. 3+ 1 Term Rep, 277» 


3 Term, Rep. 513. 
B. R. tor pleading in abatement, are both incluſive, 


E 3 


The 4 days allowed mn 
Jennings v. Webb, B. R. Te 


$3 
1778. 
D 


againſt 
BuTCHER. 


CASES IN MICHAELMAS TERM, &c. 


leaſes. 'The leſſor of the plaintiff, in this caſe, will not he 
ſuffered to ſay he was ignorant of the defect in. Sir Mich} 
Newton's power to grant leaſes, becauſe, as he took under 
the will, as well as Sir Michael, he muſt be preſumed to 
have known the limitations contained in it. 
Lord MANsFIELD, on the argument, ſeemed inclined tg 
ſupport the leaſe. He ſaid, there could be no confirmation 
of a thing abſolutely void [+ 21], but that the acts of the 
leffor of the plaintiff might operate as a new grant [17], 
However he defired it, might ſtand over z and now, juſt 
before the riſing of the court, his lordſhip delivered the opi. 
nion of the court, very ſhortly, in favour of the leflor of 
_ the plaintiff, He ſaid, there did not a __ to have been 
any intention, either to confirm the old leaſe, or to grant 
2 new one. Both the leſſor of the plaintiff and the defend. 
ant had proceeded under a miſtake, and had ſuppoſed the 


> 
C54] 


original leaſe to. be good. 
'The þ9/tea to be delivered to the plaintiff [+ 26], 


[+ 21] Co. Lil. 295. b. 

[17] In the caſe of Goodright, Leſſee 
of Carter, v. Strathan, which was de- 
termined 1n this court, in M. 15 Geo. 3. 
but was not cited on the preſent occa- 
fion, a mortgage, in the form of a 
leaſe,. was granted, of a feme covert's 
eſtate, by the huſband and wife. After 
the huſband's death, the deed being in 
the hands of the mortgagee , the widow 
had dire&ted the tenants in poſſeſſion to 
attorn to the mortgagee, had ſettled 
with him for the balance of the rents, 
ſtiling him mortgagee, and had not 
queſtioned his poſſeſſion for a confider- 
able number of years. Lord Mansfeld 
ſaid, in delivering the judgment of the 
court, that they were all of opinion, 
that the conveyance, in this caſe, 
_ though in the form of a leaſe, was, in 
ſubſtance, a mortgage, and, not being 


tt 


within the reaſon for which leaſes by a 


feme covert are held to be only vod- 
ablz, was abſolutely void, on the death 
of the huſband ; but that the as done 
by the widow, the deed being in poſ- 
ſeſſion of the mortgagee, were tanta- 
mount to a re- delivery, which, with- 
out a re-execution, is equivalent tO A 
new grant. 'The authorities on which 
he faid the court relied were, Perkins, 
fect. 154, and the year-books there 
cited. Co. Litt. 36. a. 2 Roll. Abr. 
26.—The queſtion came before the 
court, on a motion for a new trial [t 27 ]. 

[+ 26] Fenkins, Leffee of Yate, v. 
Church, B.'R. M. 17 Geo. 3. Coup. 
482. S$, P. But 2, whether the de- 
fendant, in the preſent caſe, might not 
have been relieved in equity ? Yi: 
Stiles v. Cooper, Canc. 8 March 1748. 
3 Alk. 692. 


[+ 27] Since reported, Coxvp, 201. 


'Fhe End of MI1cyAELMASs Term 19 Georcrx LIL, 


| 


LREERILY DEBRIS RLE. FOUR.” FT. —_ 


OW 
—_—_— th. ” _ —_— 


wo 
.2 
y '« 
. wy k . 
Wy - 
5 " . 
3 d 
By b 
'* 
= 
I be” 
FF. 
C 
*.S 
bo 
” 


ARGUED and DETERMINED 


IN THE 


Court. of KING's BENCH, 


Hilary Term, 


In the Nineteenth Year of the Reign of Gzorce [IT], 


> — I 
. 


at. EC ——_—— 


M1LFORD againſ/ MAYOR. 


N a rule to ſhew cauſe why the defendant ſhould not 

() be diſcharged. 'Fhe ground was, that by the afh- 

dayit on which he was held to bail, it was ſworn 

© that he was indebted to the plaintiff as indorſee of a bull 

« of exchange,” but that the bill in fact was not yet due. 

'The defendant was the drawer of the bill, and the drawee 
had refuſed to accept it. 

BULLER, Fuftice,—lIt is ſettled, that, if a bill of exchange 
is not accepted, an action on the bill will he immediately 
againſt the drawer, although the time of payment 1s not 
come. 'This I remember to have been determined in the 
year 1765, in a cauſe in which Sir Fletcher Norton was 
counſel for the defendant (a). 'The reaſon is this, as Lord 
MaNsFIELD ſaid in that caſe, that what the drawer had un+ 
dertaken has not been performed, the drawee not having 
given him the credit which was the ground of the contract, 
There have been a great many actions of the ſame ſort, 
ſince that time. | 

WilLEs, and ASHHURST, 
non [+ 28}. 

Lord MaxsFIELD abſent. 


7 uftices, of the ſame opl- 


'The rule diſcharged. 


1779- 
—_— — — 
Tueſday, 26th 
Jan, : 


If a bill of 
exchange is 
not accepted, 
an ation will 
lie upon it 
againſt the 
drawer, be- 
fore the time 
when it 1s 
made pay=- 
able, 


(a) Bright v. Paurrier, 
Pri. 269. Ed. 1775. 

[+ 28] In Macarty v. Barrow, 
B.R.E. 6 Geo. 2. 2 Ctr. 949, the de- 
fendant having drawn bills on Sparn, 
which were afterwards proteſted for 
non-acceptance, became a bankrupt 
before they were returned, and, being 


Law of Ni. 


arreſted, he was diſcharged upon mo- 
tion, on the ground that it was a debt 
contracted before the bankruptcy, and 
at the very inſtant when the bills were 
drawn; 2 Str. 949; and, more fully 
and accurately, from a note ſupplied 


by Wilmot, Chief Tuftice, wn 3 Will. 17. 


E 4 


56 


1779. 


Tueſday, 26th 
Jan, 

On a proviſo 
in a Duchy- 
leaſe, that 

3t ſhall be en- 
rolled with 
the auditor, —- 
the certifi- 
cate of the 
auditor on the 
margin 1$ 
ſufhcient evi- 
dence of the 
enrollment=w 
Under-leaſes 
aie not within 
proviſoes con- 
cerning aſſign- 
ments, 


T 57] 


CASES IN HILARY TERM 


K1iNNERSLEY againſ/ ORPE and Others, 


N an action of treſpaſs, for fiſhing in the plaintiff 
fiſhery, in part of the river Dove, which was tried, at 
the laſt aſſizes, at Stafford, before SKYNNER, Chief Baron, 
a verdict was found for the plaintiff, upon which a rule 
was obtained to ſhew cauſe why there ſhould not be a new 
trial, 'The plaintiff had declared upon a ſeveral fiſhery, hut 
was not owner of the ſoil, and the defendants having 
pleaded the general iſſue, and alſo ſeveral juſtifications, as 
ſervants to William Cotton, the firſt plea in which Cotton 
was mentioned had called him 7zhe faid William Cotton, al- 
though his name had not before appeared on the record. 
At the trial, the plaintiff's counſel] were unwilling to riſk 
the cafe on the point, which ſeems till not quite ſettled, 
whether a perſon who has an excluſive right of fiſhery, bus 
without the ſoil, can declare on a ſeveral fiſhery. The de- 
fendants, on the other hand, could not have availed them= 
ſelves of their ſpecial pleas, on account of the miſtake juſt | 
mentioned. It was, therefore, agreed that the cauſe ſhould 
be tried, as if there had been a count on a free fiſhery, and 
as if the pleas had been amended ; and that, next term, the 
pleadings ſhould be ſo amended by conſent. The plaintiff 
derived his title, under a leaſe dated in 1753, from the 
Duchy of Lancaſter, in which there was a proviſo, that the 
leaſe, and all afignments thereof, ſhould be enrolled within 
three months from the date, with the auditor of the Duchy, 
or otherwife ſhould become void. The original lefſee made 
a leaſe, in 1777, to the plaintiff, for a term ſomewhat leſs 
than what. remained unexpired of the original term. 'To 
prove the enrollment of the leaſe of 1753, a memoran= 
dum, or certificate, on the margin of the leaſe, was read, 
ſigned & Peregrine Fury, Auditor.” No evidence of the 
enrollment of the ſecond leaſe of 1777 was offered. The 
plaintiff had paid the rent to the Duchy, up to, the time of 
the trial. | 
Counſel for the plaintiff, Adarr, Serjeant, Howerth, and 
Comper, (and, at the trial, Kenyon. J—For the defendants, 
Bearcroft, Dunning, and Se 
The application for a new trial was made on four 
grounds, viz. 1. Becauſe the verdict was againſt the 
weight of evidence produced at the trial. 2. Becauſe the 
defendants had been ſurprized by evidence, which they now 
offered affidavits to contradict. 3. Becauſe there was not 
legal evidence of the enrollment of the firſt leaſe, for 
that an office-copy of the enrollment ought to have been 
produced. 4. Becauſe the ſecond leaſe was an aflignment, 
and not having been enrolled was void. Rs 
r 


_ 


Lord MANSFIELD abſent. 


p—_— 


dict was ag 


 - 


rollment 1s ſufficiently | 


? 


ment, but an under-leaſe. 
ASHHURST, 


alignment [0F]. 


ſ1] Tyfra 58. Note [1}. 

(b) 7c 3. I1 = 3 Will. 234, 
lince reported in 2 Blackft. 766. 

[+] in that caſe the words were, 
that the leſſee, © his executors or ad- 
mmiſtrators, ſhall not, at any time or 
times during this demiſe, af/ign, tran/- 
fer, or ſet over, or otherwiſe do or put 
away this preſent indenture of demiſe, 
or the premiſes hereby demiſed, or 
any part thereof.” But where the words 
of a proviſo were, that the leaſe ſhould 
þecome void, in caſe the leſſee, his ex- 


during the ſaid term, ſet, let, or aflign 
over, the ſaid hereby-demiſed meſſuage 
or dwelling-houſe, or any part thereof, 


demiſe by the leſſee's adminiftratrix, 


IN THE NINETEENTH YEAR OF GEORGE 11. 


The court immediately diſpoſed of the two firſt grounds. | 
They ſaid it did not appear from the report, that the ver- Kinxers- 
aint the weight of evidence. 
ſtated by the judge, and the eyidence now offered to be laid O88. 
before the court by affidavit, might have been produced at | 
the trial, On the third and fourth point, the three judges | 
reſent delivered their opinions to the following effect. 
WILLES, Fuftice,—The memorandum on the margin is 
the certificate of the proper officer, not of a private perſon, 
as has been contended at the bax. I cannot diſtinguiſh bea 
tween this caſe, and that of a bargain and ſale, where the 
indorſement on the hack of the deed by the proper officer 
is always received as evidence of the enrollment. This caſe « 
too is fortified by the circumſtance of long poſſeſſion under. 
the leaſe. At any rate, third perſons cannot avail them- 
ſelves of a forfeiture of this fort; but 1 think the en= 
ly proved if it were againſt the grantor. 
Beſides, the leaſe is admitted, for it is ſtated in the plead- 
ings and not traverſed [1}. 'Fhe caſe of Crufoe, Leſſee of: 
Blencoe, v. Bugby (b), which has: been cited at the bar, is 
concluſive to prove that the ſecond leaſe, being for a ſhorter 
time than what remained of the firſt term, is not an aſſigu+ 


ecutors or adminiftrators,. ſhall, at and 


SO: 
1779. 


No ſurprize was Lzy again 


Fuſtice,—I am of the ſame opinion, The 
caſe in the Common Pleas 1s deciſive of the point as to the 
And I think the memorandum is ſuffi- 
cient evidence of the enrollment. For what other.purpoſe 
was it made ? But, on the other ground, I do not think ib. 
competent to a third perſon, a wrong-doer, to take adyan- 
tage of a defe& which the grantor has waved for the rent 
has been receryed up to this time [+ 29]. 


BULLER, | 


for a texm which fell a day ſhort of the 
expiration of the original leaſe, was 
held to be within the meaning of the 
proviſo. Roe, Leſſee of Greg ſon, v. Har- 
riſon, B. R. E. 28 Geo. 3. 2 Term 
Rep. 425. | 

[+ 29] It ſhould ſeem that the ac- 
ceptance. of the rent by the grantor, 
would not have been a waver of the 
forfeiture in this caſe, as between him 
and the grantee.—< It is to be ob- 
« ſerved, where the eſtate or leaſe is, 


* 7þ/o fafto, woid, by the condition or 
( 


* limitation, no acceptance of rent 
« afterwards can make it to have a 
« continuance ; otherwiſe it 1s of an 
«« eſtate or leaſe woidable by entry ;— 
Co, Littl, 215, a. & cizes Browning v. 
| Ton oo Þejten, 


z8 CASES IN HILARY TERM : 
1779; BUulLERys Fuftice, T think the leaſe, with the certificate 
, under the hand of its own officer, would bind the crown 
Tinnzas.: Hcl. The a9. is—*< "Phat it ſhall be enrolled with the 
LEY againſt © auditor.” I cannot diſtinguiſh this caſe from that of a bar. 
Ones. gain and ſale, 'The act of parliament (6) in that caſe, does 
not provide that the indorſement by the othcer ſhall be evi. 
dence of the enrollment, and yet it is conſtantly admitted, 
* Beſides, the leaſe is ſtated in the replication, and, there. 
fore, (although there is a prote//ando againit it by the de. 
fendants,) it is admitted as to this cauſe [1]. On the 
other point, the caſe in the Common Pleas 1s a direct 
authority (c). | 
bg The rule difcharged. 
Peſton, B. R. 3 & 3 Ph. i&  M. (3) 27 H.8. c. 16. 
Plowed. 131, where it was ſo laid down, (1) 2a, As there was a plea of not 


in argument, by Ramſey, ibid. 136. Butit guilty, which put the plaintiff on proy, 

was A reſolved in Pexzant*s Caje B.R.T. ung all his title, | 

38 El. 3 Co.64.6.& in Finch v. Throg- (c) Vide Holford v. Hatch, E. 19 
morton, Scacc. 33 Elix. (ro, El. 220. Geo. 3. Infra, 174+ 


_ Friday, >gth 


Jan, 


To a plea ta 
a ſci. fa. 
againſt bail, 
that the prin- 
cipal died be- 
fore the re. 
turn of any 
Ca, fa. a re- 
plication ſat- 
Ing a particu- 
Jar ca. ſa. and 
that the prin- 
Cipal was alive 
at the return 
of that ca. ſa. 


ought to con-. 


clude to the 
Court, 


[.59 1 


might have his body before our ſaid Lord the King at W oft 


CHANDLER again, ROBERTS and Anather, 
___ Ball of WuiTE. 


A Scire facias On a recqgnizance of bail.-—The defendants 
plead, that the principal, before the 1fſuing of the ſaid 
writ of /c:re facias, and before the return of any capias ad 
fatisfaciendum, to wit, on the firſt day of May 1778, at 
Weſtminſter aforeſaid, died. Replication—That the feyeral 
promiſes and undertakings mentioned in the faid declara- 
tion whereon the judgment aforeſaid was recovered, were, 
in the ſaic declaration, alleged to be made in Middleſex, 
and that, after the recovery of the ſaid judgment 'in the 
ſaid writ of ſcire facias mentioned, againſt the faid Fohn 
White, and before the ſuing forth the faid writ of /cire facias, 
to wit, on the 6th day of ay, in the eighteenth year of 
the reign of our Lord the now. King, the plaintiff ſued and 
$5580 28 out of the court of our wed 1 the now King, 
efore the King himſelf, the ſaid court then and {till being 
held at Weftminfler in the county of Middle/ex, a certain 
writ of our ſaid Lord the now King, of capias ad ſotisfa- 
ciendum, of and upon the ſaid judgment, direted to the 
then ſheriff of Middleſex, by which faid writ, our ſaid 
Lord the King commanded the ſaid then ſheriff of Mrddle- 
ſex, that he thould take the ſaid John, if he ſhould be 
found in his bailiwick, and him {ſafely keep, ſo that he 


minſter, on Wedneſday next, aitex one month from the d 


ay 
13 


0 


IN THE NINETEENTH YEAR OF GEORGE It. 


6f Eaſter, then next coming, to ſatisfy the ſaid plaintiff, 
the ſaid 3o /. the damages, colts, and charges aforeſaid, in 
form aforeſaid recovered, and that the ſaid then ſheriff 
ſhould have there then that writ, which ſaid writ, after- 
wards, and before the return thereof, to wit, on the 1oth 
day of May, in the eighteenth year aforeſaid, at We/tmin- 

zr aforeſaid, was delivered to Robert Peckham and Richs 
ard Clarke, ſo being ſheriff of Middleſex aforeſaid, to be 
executed in due form of law, at which day, before the ſaid 
Lord the King at Weſtminſter, came the ſaid plaintiff, in 
his proper perſon, and the aforeſaid then ſheriff of Middle- 
ſex, to wit, the ſaid Robert Peckham and Richard Clarke, 
Teturned on the ſaid writ, to our Lord the King at JW; eft- 
minfler aforeſaid, that the faid John was not found in his 
bailiwick, as by Zhe ſaid wwrit, and the return thereof, duly 
filed and remaming. of record in the faid court of our ſaid 


| 'Lord the now King, before the King himſelf at Weſtminſter 


aforeſaid, more fully appears ; and the faid plaintift further 
fays, that the faid John, at the reſpeCttive times of the 
ſuing out of, the ſaid writ of capias ad ſatisfaciendum, and 
of the return, and of filing the fame, was and fill is living, 


and in full life, to wit, at Wefminfter aforeſaid, and this be 


is ready to verify, wherefore he prays judgment, &'c. Ta 


this replication, the defendants demur ſpecially, © becauſe 
= * the ſaid replication concludes 4th a verification, and not 


« to the country.” 

Morgan, for the defendant, admitted, that this had 
been the uſual form, till 1771, but he relied on the caſe of 
Mather v. Cormick, Bail of Collins, T. 11 Geo. 3. and Brian 


'Y. Thorn, Bail of Beſs, M. 14 Geo. 3. both in this court, 


and in both of which the replication having concluded with 


a verification, and having been demurred to, the court re-. 


commended to the plaintiff's counſel to move for leave to. 
amend. He alfo cited Hanna v. Briſtow, Bail of Reilly, H. 
17 Geo. 3. in this court, where the replication having con- 
cluded to the country, upon a demurrer, there was judg= 
ment for the plaintiff (without argument), and a writ of 
error brought, but not proceeded on, He faid, he ſup-= 
poſed there would be three points made in ſupport of the 
verification in the replication, —1. "That new matter had 
been introduced, which the defendant ought to have an 
opportunity of anſwering.—2. That matter of record, viz. 


the writ, was ſtated, which could not be tried by a jury, 


and yet/a concluſion to the country would have put thar 


in iſſue. —3. That it contained feveral diftin&t facts. As 


the firſt, he contended that the new matter. was the only in- 
ducement which could not be traverſed. 'That the teplica- 
tion denied the whole plea, and, therefore, ought to con- 
clude to the country. That, if it did not, it was bad in 
iubſtance 3 5 Com, Dig. 96. 2 Leo. 81. 8 Co. 67, Latch, 

9 "0" Þ 07. Ch 
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CHANDLER 
againſt 


RoBERTs, 
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II. Hans: 69. 70. Cro. Fac. 588. As to the ſecond, he 
ſaid that the reaſons on which records yere not to be tried 
by the country did not apply to this caſe ; for that this was 
not like the caſe of a ſolemn judgment pleaded. 'Chat the 
queſtion here was merely matter of faCt relative to a parti- 
cular period of time. That, if the defendant had denied 
the writ, 1t would have been a departure; 5 Com. Digeſt. 
89. Cro. Fac. 588. Raym. 94. 1 Sid. 180. 2 Roll. 692, 
2 Saunders 84. Vincent v. Attwood, 10 Mod. 256. On 
the thire point he cited Robinſon v. Raley, 1 Burr. 316. 
'Woed, for the plaintiff, inſiſted, that the replication was 
in the uſual form, and agreeable to the rules of pleading, 
and that, in the three inſtances of ſimilar caſes which Mor 
gan had cited, there had been no deciſion of the court. 
Lord MansF1ELD recommended to Morgaz to move for 
leave to withdraw his demurrer 3 ; which was granted with- 
out colts, 
ASHHURST, Fuſtice,—It is proper that it ſhould be 


known, to avoid future inconvenience, that the ground 


upon which the court determines is, the introduction of 
new matter, in which caſe, the concluſion ſhould always 
be an averment, in order that the party may have an op- 
portunity of an{wering it, 

BULLER, Fuftice,—-It is admitted that, till 1971, this 
was thought the proper form, and there has yet been no 
deciſion to the contrary. In pleading, via trita via tuta. 


It always was the rule, that two affirmatives cannot make - 


an iſſue; 1 Le. 78. 39 H. 6. 49. 32 H. 6. 23. In Ma- 
thers v. Cormick, Brian v, Thorn, and Hanna v. Briſtow, 
the replication was in the negative—< "That the defendant 
« did not die,” &c.—; and thoſe caſes were attempts to. 
alter the eſtabliſhed form. It is alſo an eftabliſhed rule, that, 
wherever new matter is introduced, the pleading mult con- 
clude with an averment z Carth. 337. Moore 286, 3 Le. 
i65. x Lutwyche 101. 1 Saund. 103. 'The caſe of File- 


_ evood v. Popplewell, 2 Will. 65. is exactly in point, and 


Carth. 4. ſhews that the particular writ muſt be ſtated in 
the replication, 'The defendants here might have had ei- 
ther of two defences; nul tiel record ; or, that the principal 
died before the return of the capias ad ſatisfaciendum et 
forth in the replication. If the plaintiff had concluded to 
the country, and the defendants had only meant to make 
uſe of-the firſt of thoſe defences, an iſſue would have been 
ſent down, without any fact for a jury to try, In the caſe 


in 10 Modern the writ was admitted. "The account of that 


caſe, is but a looſe note; the book is of little authority ; 
It is not in any other reporter, and 1s zhere ſtated only as 
the argument of counſel. If the caſes referred to in it ap- 
plied, then that caſe was not applicable to the preſent. If 
they did not, it was decided without reaſon or authority. 
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I " This is the ancient form of replications, and while it is ad- 
= hered to, no difhculties will ariſe [0]. 


[1] S. P. Henderſon v. Witley & al, Bail of O' Bryen, B. R.T. 
28 Geo. 3. 2 Term Rep. 576. 


Ward again Hontywoop. 


1JPON a writ of error from the Mar/halſea court, the 
caſe was this: An aCtion had been brought upon a 
promiſſory note, which was made payable on the 28th of 
April, and, if three days of grace were to be allowed, it 
did not become due till the firſt of Jay. The plaint was 
intituled of the 24th of Apri/, and a verdiCt having been 
tound, and judgment given for the plaintiff, it was alligned 
for error on the firſt count, that it appeared upon the re- 
cord, that there was no cauſe of action at the time of the 
commencement of the ſuit. SED 

Baldwin, for the plaintifF in error, contended, that this 
was a defect not curable by verdict, and cited Stafford v. 
Moore (d). 


61 
I779- 
—_ —  — 


Friday, 29th 


Jan, 


In the Mar- 
ſhalſea court, 
the plaint is 
the commences 
ment of the 
action. It is 
not ſettled 
whether days 
of grace mult 
be allowed on 
promiſlory 
Notes. 


Bolton, mn ſupport of the judgment, ſaid, that the objec= | 


tion might have been taken advantage of below, for, though 
_ the plaint did not appear in the declaration, the defendant 
might have pleaded it in abatement, or craved oyer of it, 
and demurred ; but that the defet was now cured by ſome 
of the ſtatutes of eofail, either 27 El. c. 5.16 &© 17 Car. 2. 
c. $. or 5 Geo. 1.c. 13. He relied on Heb. 54. 5 Mod. 286. 


and 1 Leon. 302. and, particularly on the caſe of Aon v. 


Feels (e), where, m an action of affault, on a motion 1n 
arreſt of judgment, becauſe the time laid in the declaration 
was not yet come, the court ſaid that the jury mult be ſup- 
poſed to have given the damages for another treſpaſs, and 
that it was the ſame as if no time had been alleged. 50 
here the court, he ſaid, ought to intend that the date of 
the note wis a miſtake, as ſtated in the record, and 
that another note, due at a time conſiſtent with the com- 


mencement of the action, had been given in evidence ta 


the jury. He alſo infilted that the date of the plaint was 
a mere legal fiction. 'That the capzas ſuppoles a previous 
plaint, but which in faCt never exiſts, and that the day of 
the teſte of the capias was really the time when the action 
had been commenced. 'That the practice of the court be- 
low warranted the judgment, 
Baldwin, in reply, obſerved, that, if the cepias were to 
. be conſidered as the commencement of the action, Mike 36 
| E 


£62]. 


y 


(4) B.R. E, I Geo, 1. JO Med. 3ll, (e) B. R, M, bY W. Zo 2 Salk, 662. 
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1779. the note had to run, (including the three days of grace, 
| = | till the firſt of May incluſive, the capias ought not to have 

WardD been ſued out till the 2d of May. | 

againſt Lord MaxsFIELD abſent. | 
Hoxey- WILLES, Fuftice,—This caſe is certainly not within any 
woop. vf the ſtatutes of zeofail, Suppoling the capiar did iflue the 
firſt of May, and that it was the commencement of the 
action, the debt was not then due, for the defendant had. 

the whole day to pay it. | SO 
ASHHURST, Fuffice,—If the plaint were like a latitat, it 
might be taken out before the cauſe of action accrues; 
'This has been determined with regard to /atitats [+ 30}: 
But it appears, by the caſe of Savage v. Knight (F), (that 
caſe had been mentioned by Bolton, ) that the plaint, in an 
inferior court, 1s confidered as the original [+ 31] We 
muſt take the note to have been proved as laid, and Zhat 
makes the difference between this, and the caſe of a treſ- 
aſs, where the day 18 immaterial. _ 

C63) BuLLER, Fu/tice, ſaid, he doubted, whether, by law, 
three days of grace were to be allowed on promiflory notes, 
h though, 


F+ 30] In Fer v. Bonner, B. R.E, term, it will be ſufficient for the plain. 
16 Geo. 3. Cowp. 454. this was re= tiff to ſhew, in evidence, a /atitat ſued 
ſolved upon ſolemn argument. out after: the cauſe of aCttion aroſe ; 

The rule to confider the bill, not MAZorris v. Pugh, B. R. M. 2 Gee. 3. 
the /atitat, as the commencement of 3 Burr. 1241. Pugh v. Martin, B. R.H, 
the ſuit, 1s ſubze& to ſeveral exceptions. 24. Geo. 3. In Prodger*s Caſe, B. R. M, 
For inſtance ; where the defendant has 21 Car. 2. 1 Sid. 432. it had been 
pleaded, that'one of the ſtatutes of li- held, where the demiſe in eje&ment 
mitations, had attached ante exhibitionem was laid of a date ſubſequent to the 
billz, the plaintiff may reply a /atizar, firſt day of the term; and the declara- 
ſued out of the preceding term, and tion was generally of the term, that the 
the defendant may rejoin, that the /a- plaintiff might ſhew 1n evidence, that 
#itat was not in fat ſued out till the the &/] was, in fat, filed after the 
vacation after ſuch preceding term, firſt day of the term. 
and after the ' expiration of the time (Ff) B. R. M. 29 & 30 EZ, 1 Lo. 
limited for bringing the ation ; Jobn- 302. - 
fon v. Smith, B, R. E. 33 Geo, 2. [+ 31] In Leader v. Moxon, C.B.M, 
2 Burr. 950. So, if the defendant has 14 Geo. 3. 2 Black. 924, 925. it was 
pleaded a tender before the exhibiting reſolved, that, under the limitation of 
of the bill, the plaintiff may reply a time for bringing aQions againſt com- 
fatitat previous to the tender, and the miffioners for executing a paving at; 
defendant may rejoin, that there was (and in the caſe 6f all other ſtatutes of 
no cauſe of action at the rime when the limitations,) it 1s enough to ſhew a 
latitat rflued ; Word v. Newton, B, R. M. capias, which every body underſtands 
20 Geo. 2. 1 Fi. 141. In like man- to be now the commencement of a ſuit 
ner, when there is no ſpecial memo- in C. B. and that, though the plaintiff 
randum, 1n which caſe the bill, by ftate in his declaration the ſuing out of 
_ fition, 1s, in general, held to be of an original, the capzas 15 ſufficient evi- 
the firſt day of the term, if the cauſe of dence thereof, | 
action arolh before the firſt day of the 


- 


| 


- of jeofail. 


[2] In Deflaux v. Hood (at Guildhall 
17525 Law of Ni. Pri. 274. Ed. 1775.) 
Denniſon, Juſtice, ruled, that by 'Jaw 
there are not three days of grace on 
promiſiory notes ; but the caſe 1s men- 
tioned with a 2uere. The point, 1 
believe, has never been ſettled by a 
ſolemn deciſion. It occurred mm a cauſe 
of Lloyd v. Skutt, which was tried at 
the ſittings for Middlejzx after 37. 20 
Go. 3. zoth Now. betore Lord Man/- 
field, That was an action on the ſtatute 
of uſury. The plaintiiF declared on a 
contrat to forbear tor four calendar 
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though, in practice, it was uſually done (2); but that here 
it appeared on the record, that there was no cauſe of aC- 
tion, for it had always been held that the plaint, in the in- , 
erior court, is the original, and commencement of the 
aftion. "That no ſubſtance is within any of the ſtatutes 


BRADFORD agan// FOLEY and Others. 


HIS was a cafe ſent from the court 'of Chancery, for 

the opinion of the Judges of this court, which ſtated, 
that Tempe/? Hey, being ſeiled of a conſiderable real and 
perfonal eſtate, on the 26th of March 1762, made his 
will, the material part of which was in the followin 


63 
1779. 
—_  —_— 


Warn 

againſt 
Honevy- 

WOOD. 


The judgment reverſed. 


months and three days. The evidence 
was a promiſlory note payable at four 
months from the date, and it was ob- 
je&ted by the Solicitor General for the 
defendant, that this was a variance. 
But Lord Mansfeld obſerving that in a 
computatics: of intereſt made by the 
defendant himſelf, and which was in 
evidence, the three days of grace were 
allowed, he thought this deciſive a- 
gainft him, without determining the 
general queſtion. 'The caſe came on 
afterwards 1n court (ide infra E. 20 
Geo. 3. P- 3306.), but on another point. 


Wedneſday, 
3d Feb. | 


Under a de- 
Viie, to the 
teſtator's ſon 
for life, re- 
mainders in 
g tail to his 


words, —< I give and devile all and fingular my real eſtates 
whatſoever, and whereſoever, to Richard Wright and Mi- 
chael Tovey, and their heirs, in truſt, in the firſt place, to 
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and hereby created and limited, from being defeated and 
deſtroyed, and then to and for the ſeyeral uſes herein after- 
mentioned, that is to ſay, to the uſe of my fon Thomas 
Hey (who now ſpells his name Hay ) for and during the 
term of his natural life, and from and after his deceale, to 
the firſt and every other fon, which he ſhall have by any 
future wite, with whom he ſhall afterwards intermarry, in 
tail male, and for default of ſuch iflue male, to the uſe of 
all and every the daughter and daughters of ſuch future 
marriage, to have and to hold the ſame, in caſe there thall 
happen to be more than one daughter, to them and their 
ers, as tenants in common, and not as joint-tenants. 
Provided always, and it is my full and expreſs intent and 
meaning, that if my ſaid ſon ſhall hereafter intermarry with 

DS any 


deſcend to the teſtator's heir at law, 


protect and preſerve the contingent remainders, herein 


firſt and other 
ſons, &c. by 
any future 


wife, but, if 


he married 
any perſon 
related to his 
preſent wife, 
in ſuch caſe 
to go over to 
the children 
of the teſta- 
tor's bro- 
ther, the 
event of the 
ſon's marry - 
ing a ſecond 
wife related 
to his firſt is 
not a condi- 
tion prece- _ 
der.t ; and, 6h 
his death 
without mar- 


rying again, the eſtate veſts in the children of the teſtator's brother, and: does not 
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3 Ayſhecombe, his now wife, that all and every the aboye 
Bzavrorp limited uſes; as far as the ſame ſhall relate to the iſſue of 
againſt 
FoLey. 


ſuch future marriage, ſhall utterly ceaſe, determine, and 
be void; to all intents and purpoſes, it being my ſtedfaſt 
reſolution, as far as the law enables me; to hinder that no 
perſon! any ways of kin to her in blood, or born or deſcended 
from any ſuch perſon, ſhall inherit any part of my ſaid 
eſtate, and, in ſuch caſe, notwithſtanding there ſhall be 
lawful ifſue of my ſaid ſon by ſuch future marriage living 
at the time of his deceafe, my will and mind is, that they 
nor either of them ſhall take any thing by and under this 
my will, but that the ſaid truſtees ſhall ſtand ſeiſed of all 
and fingular the ſaid premiſes, to the uſe of all and ever 
the child and children of my late brother John Hey de- 
ceaſed, which ſhall be living at the time of my deceale, to 
have and to hold the ſame, if more than one child, to 
them and their heirs, ſhare and ſhare alike, as tenants in 


_ common, and not as Jjoint-tenants, ſuch parts or ſhares 


thereof as ſhall reſpeCtively belong to the daughters of my 
faid brother, to be to their ſole and ſeparate uſe, inde- 
pendent and excluſive of any prefent or future huſband 
that they reſpectively have, or may hereafter have, and 
not ſubject-to the debts or controul of any or either of 


them; and, in caſe all and every of the ſaid children of | 


my faid brother ſhall happen to die m_ my life-time, or 
after my death, without iſſue, then I hereby give and de- 
viſe all and ſingular my faid real eſtate to my right heirs ; 
I mean ſuch heirs only, as ſhall be no ways related in 
blood, or claim any deſcent from any perſon related in 
blood to the ſaid Muriel Ayfhecombe, my ſaid fon's now 
wife z all and every of whom I hereby utterly exclude 
from any right, title, or benefit from my real or perſonal 
eſtate, in any ſhape whatſoever.” —The teſtator died in 


: December 1763, and left Thomas Hay, his only fon, and 


heir at law. 'The truſtees (who were alſo made executors) 
proved the will, and, by virtue thereof, entered upon and 
poſſeſied themſelves of the real and perfonal eſtates of the 
teſtator. "There were five children of Jahn Hey, brother 
of the teſtator, living at the. time of the teſtator's death, 
viz. Alice the wife of Benjamin Pilkington, Mary the wite 
of James Fletcher, Fennet the wite of Thomas Crompton, 
Tempeſt Hey and John Hey. In December 1768, a com- 
miſhon of bankruptcy was taken out againſt Thomas Hay 
the ſon of the teftator, and an aſſignment executed of all 
his eſtate-and effects, to aſſignees, in truſt for themſelves, 
and the reſt of his creditors who ſhould come in and prove 


their debts under the commiſſion. Tempef? Hey, the fon of 


Fohn Hey the teſtator's brother, died a batchelor. Job» 
Hey, the other ſon of the teſtator's brother, died fome time 
aſter his brothey Tempeſt, leaving one only. child, T home: 


Hey, | 
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Hey, an infant. Mary the wife of Fames Fletcher died 1779. 
without iſſue. Fennet the wife of Thomas Crompton died, a. 
leaving iſſue Thomas Crompton the younger. Muriel Ayſhe- Bz avrord 
/ombe, the wife of Thomas Hay the teſtator's ſon, died in againſt 
the life-time of her huſband. Soon after her death, Tho- Forty. 
W as Hay, the ſon of the teſtator, alſo died without iflue, 
= nd without having married again, leaving Thomas Farren 
W Hey his heir at law. On the 3d of Ofober 1771, the ſaid 
W Thomas Hay (ſon of the teſtator) made his will, and, as to 
W what might become due to him in expeCQtancy or reverſion, 
W cave the ſame to his executors therein after-named, for the 
W uſes following, ** Firſt to pay his funeral expences, then 
WE his juſt debts that he had contracted, ſince the firſt day of 
= March 1769, as far as his effects might amount ; but if all 
WE his creditors were paid twenty ſhillings in the pound, and 
BW there ſhould be an overplus, after all the expences were 
= diſcharged, then he gave the ſame to his niece Amelia 
WB eydon for her own proper uſe,” &c. The plaintiff claimed 
WE under Thomas, the ſon and heir at law of the teſtator 
BZ the defendants, under the children of the teſtator's brother, 
= 7! Hey. The queſtion for the opinion of the court 
BE was, © Whether the children of - Fohn Hey the brother of 
BE the teſtator had taxen any, and what eſtate in the caſe that 
7 had happened ?” 
= The caſe was argued, on Friday the 29th of Fanuary, 
= and this day, by Hood, for the defendants, and Morris, for 
& the plaintiff, 'The court dire&ted Hood to begin. 
= He contended, that the children of the teſtator's brother 
== had taken eſtates-tail, with croſs remainders, although the 
W previous event, on which the deviſe to them was limited, 
B had never happened. 1. To ſhew that words like thoſe in 
= the preſent caſe, were not to be conſtrued as conſtituting a 
= condition precedent, but as words of limitation, he cited 
= Jones v. Weſftcomb (g), Gulliver v. Wicket (bh), Page v. Hey- 
= ward, cited in that caſe (:), and 1 Roll. Abr. 835. 2. He 
& ſaid the intention of the teſtator was certainly to exclude 
& the children that his ſon might have by his then wife, and 
& yet, according to the argument which would be made uſe F 66 } 
& of for the plaintiffs, ſuch children, if there had been any, PEEMcs 
= muſt have taken in the event that had happened. 
= For the plaintiff, Morris infilted, that, if there was 
$ ſuch a thing now in the law as a condition precedent, this 
| Was clearly one. "Phat the caſes cired by Hood, as well as 
others of the ſame ſort, viz. Avelyn v. Ward (&), Andrews 
| | v. Fulham 


E (2s) M, 1711, Prec. in Chan. 316. (s) B. R. T.'4 fun. 2 Salk. 576: -- 
1 Eq. Ca. 245. ORR .."..._ ..  Papget 370» | | 

| (b) B. R. M. 19 Geo. 2. 1 Will. (4) Canc. 19th of March 1749. 
wh LAN © | 1 Vez, 420 
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1779. YT: Fulham [3], and Statham v. Bell [4], all went upon the 
| idea of a double contingency, and that, the only thing tg 


Braprorp Prevent the ſubſequent limitation from taking eifeCt in pof. 
againſt ſeſſion was the intervention of the eſtate limited firſt, 'Vht 
FoLsy. 


thoſe authorities were not now to be ſhaken, but that they 
did not apply to this caſe. That, in every view, the ol{ 
reverſion here muſt have remained. - In the other caſes, the 
contingency was annexed to the precedent, here to the 
ſubſequent, eſtate. He cited Arton v. Hare (1), and con. 
tended, as to intention, that it did not appear that the tef. 
tator had taken into conſideration the event of his ſon's hay. 
ing children by his then wife, and not marrying again. 
_ Lord MaxsFiELD,—Nothing can be clearer than that the 
teſtator meant that no child of Muriel Ay/hecombe ſhould 
take in any event, and yet, according to Mr. Morris's ar. 
gument, ſuch child (if there had been one) muſt hare 
taken. We will take time to conſider of our certificate. 
'The caſe was not afterwards mentioned in court. - 'The 
certificate was 1n the following words : | 
«© We are of opinion that the children of Fohn Hey, 


_ « the brother of the teſtator Tempeſt Hey, took eitates tail 
&« with croſs remainders. | 


MANSFIELD. 
_E. WILLES. 

W. H. ASHHURST, 

F. BULLER.” 


ing any child after the making of the 
will, his wife not having been enſient, 
and the daughter died before ſhe was 


8h February 1779. 


[3] B. R. Cited 1 Vez. 421. Tones 
v. Weſftcomb, Andrews v. Fulham, and 
Gulliver v. Wickett, were all caſes on 


the ſame will. | 21. The queſtion was, whether the 

[4] Statham v. Bell and others plaintiff, the teſtator's heir at law, or 
[+ 32] was a caſe from the Court of the widow, who married Bell the de- 
Chancery, argued in this court, E, fendant, ſhould have the eſtate, in the 
14 Geo. 3. 26th April, by Kenyon for event which had happened. The cer- 
the plaintiff, and Dawerport for the de- tificate was in the following words: 
fendants. The facts were as follows. — * Having heard counſel and taken the 


| Statham having an only child, a daugh- * caſe into conſideration, we think 1 
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ter, made his will, whereby, reciting <* was the plain intention of the teſta- 


that whereas his wife Mary Statham 
was then pregnant, he deviſed his 
eſtate to his ſon, if his wife ſhould be 
delivered of a ſon, when he ſhould attain 
the age of 21. 4f ſhe ſhould have a 
daughter, then he deviſed one moiety of 
the eſtate to his Wife, and the other moie- 
a ty to his daughters, when the 
[ 97 ] fhould jetain their ages of a4 
he Andif either of them ſhould die 
before that time, then. her ſhare to the 
ſurvivor, and if both ſhould die under 
21, then the other moiety to go to the 
wife, The teſtator died without hav< 


cc 


tor, that, in caſe no ſon ſhould be 
born, and he ſhould have no daugh- 
ter wao ſhould hve to attain the ag? 
of 21 years, his wife ſhould have the 
whole eſtate; therefore, 1n the even! 
which has happened, we think May 
Bell took an eſtate in fee-fimplc 
in the whole of the premiſes 
queſtion, 


OS, Mansfield. 
May 16th, R. Afton, 
I77 4+ | E. Willes, 


: W. H. Aſoburſt 
(1) T. 37 Bl. Poph. g7. 


[+ 32] Since reported, Cowp. 40. 
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OXLEY againſt BriDes, 


Z PHE firſt day of this term, the paper-book in this cauſe 
W 1 had been delivered to the defendant, containing the 
W common replication to a ſham plea of a judgment recov-red; 
BZ with a rule fo retvrn 1t on the Wedneſday following, 27th 
W cf January. | He returned 1it on the Thurſday before 
W q o'clock, having ſtruck out the ſpecial pleading, and ſub- 
W {ituted the general ifſue in it's place. "The plaintiff refuſed 
W to receive it, unleſs the defendant would agree to deliver it 
W 25 of Wedneſday, which he not conſenting to, the plaintiff 
W ſigned judgment. A a Be 4 

BE On a rule to ſhew cauſe why this judgment ſhould not be 
Y ſet aſide for irregularity, it was contended for the defend- 
W it, that by the praCtice of the ccurt, when a day is fixed 


_ 


W for pleading, &c. that day is conſidered as continuing 


Wir if you comply with the rule before that time. And 
W the court being of that opinion (2), 


WS :i!] the office opens next morning, and that you are regu- 


Wedneſday, 
zd Feb, 


On a rule to 
plead by a 
particular day, 
that day 1s 
conſtrued to 
continue till _ 
the office open 
next merning, 


Y abſolute [5]. 


= (mn) But vide T. I9 G. 3». Heſlar V, 
= r/ell. infra, 187. 
@ [5] This ſuit was by original. By 
& not returning the paper-book nll the 
= 7hurſtay, the defendant prevented the 
E paintiff from having judgment of this 
term, Eight days notice of trial {(ex- 
& clufive) 15 required by the rules of the 
& court. If the paper-book with the ge- 
= ncral ifue had been returned on the 
= :dn;day (27th January ) notice of trial 
Wight have been given for the Thurſuay 
= {&nnight following (4th February), for 
= which day the ſecond fitting in term 
ai Cuildball was appointed. "This was 


the rule was made 


Wed, for the plaintiff..—-Douglas, for the defendant, 


before the laſt return day, (t1th Fe- 
bruary ) when the diftringas would have 
been returnable. Being not returned 
till Thur/day, the eight days went be- 
yond the fourth of February, and there' 
was no ſitting after that till the laſt day 
of term (12th February), which was 
after the laſt return. If the plaintiff 
had ſued by bill, this advantage could, 
not have been taken ; becauſe the re» 
turn may be on any day in the term. 
But then the defendant might have 
hung up the cauſe for twelve months 
by a writ of error in the Zxchegner 
Chamber, | - 
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68 CASES IN HILARY TERM 
Ks + 
 C— — 


Thurſday, Lencu againſt PARGITER. 
4th Feb. 


The groats THE defendant had been brought up on a Wedneſday, tg 
our Fr be diſcharged under the Lords' ACt (os), but was re. 
muſt be paid, mManded on the plaintiff's paying him two ſhillings and 
every Monday. four-pence, and giving him a note for the payment of the 
—A. judge's like ſum, -on Wedneſday, in every ſubſequent week. In the 
_— laſt vacation, the defendant applied to WiLLEs, 7uftice, to 
chirgs ander be diſcharged, on the ground, that the two ſhillings and 
that a&, made four-pence had not been paid, nor the note made, agree- 
out of term, able to the directions of the ſtatute, which are, that the 
no payment of the groats ſhall be made on Monday in every 
week, and the note framed accordingly. It was admitted 

that the payments had been regularly made the firſt and 

every Wedneſday till the defendant's application to be dif- 

charged. WILLES, Fuyflice, was of opinion, that the de- 

fendant was entitled to his diſcharge, and, on the firſt day 

of this term, made an order for that purpoſe, On T hur/day, 

the 28th of January, Baldwin moved for a rule to ſhew 

cauſe why that order ſhould not be ſet aſide, and the 

plaintiff be at liberty to retake the party, and ſtated, that 

_ the conflant practice in this court had been to pay the 

groats on that day week on which the party was brought 

up, and fo ſucceſſively, and to make the note for payment 

on thoſe days. In this he was confirmed by the officers ot 

the court. He cited alſo Shaw v. Gimbert, in Barnes (þ), 

where, in the Common Pleas, the money was made payable 

on a Treſday [6]. He urged, that the ſpirit of the act had 

been complied with, as the priſoner had been paid weekly. 

That, in another caſe in the ſame book, where the money 

was made payable on 1ſonday, the plaintiff having ſlipt that 

day, but having tendered it- on the Twe/day, the Court of 


Commeti 


(o) 32 G. 2. c. 28. F x4.  _ muſt have been upon ſome temporary 
(p) M. 7 G. 2. Barnes quario ſtatute. 'Fhey happened more than 

edit. 369. —_* twenty years before the Lords” aft 
[6] This caſe, and Beech v. Paxton, paſſed [+ 33]- | 


[ + 33] Probably on 2 Geo. 2. cap. 223 © ſoner, 70 be paid the frrſt day of ever) 
and there 1s a remarkable difference < aweek;?? & g. But, in 32 Geo. 2 
between the words of that a&t, and c, 28. the words are, *<* ſhall agree by 
thoſe of the perpetual Lords' aft. In «© writing, &c. to pay and allow 
that of 2 Geo. 2. the words are, * un- «© weekly a ſum, &c. unto, &c. 7o 0! 
« leſs the creditor do agree, by writ- * paid every Monday in every week ;” 
« ing under his hand, to pay and al- 4 x3. This difference reconciles the 
* low. weekly, a ſum not exceeding caſes in Barnes to the praftice of C. b- 


«& 25.04, per week, unto the ſaid pri- under 32 Goo. 2. 


= 1N THE NINETEENTH YEAR OF GEORGE III. 69 
WF Common Pleas refuſed to diſcharge the priſoner ; Beech v. 1779. 
WW Paxton, widow (9). ; | RE aug ki” 
= Morgan now ſhewed cauſe, and inſiſted on the words of Lexcy 
he ſtatute, and that there was a good reaſon why all payments againſt 
© hould be made on the ſame day, eſpecially in the great pri- ParGiTER. 
ſons in London, becauſe the ſervants belonging to the pri. 
W ns knew, thereby, when they muſt attend. He ſaid the 
defendant could not wave his right, by accepting of the 
Wnote and payments. 'That the note at firſt was not ſuch an 
Wengagement as warranted the court in remanding him, 
End as to his ſubſequent diſcharge, a diſcretion was, by the 
Wt, veſted in a fingle Judge in vacation, which, hay- 
Wing been exerciſed by WiLLEs, Fu/tice, in this caſe, ought 
Eto be final. | 
B Lord MansFiELD,—This caſe muſt be conſidered with 
Wh reference to the application, which was made in the ya- 
4 ation 3 and a ſingle Judge having then a complete autho- 
ity, I do not ſee how the couft now can controul the or- 
Wider. Mr. of ice W1LLEs conſulted the other Judges at 
WScrjcant's Inn before he ſigned it, and they thought it 
Wight. 'They afterwards ſent him word that they doubted, 
End he ſent to recall his order, but it was too late. As to 
Wthe general point, enquiry has been made, and the practice 
Wn this court has been as ſtated by Mr. Baldwin, and the 
Wofficers, for above thirty years. In the. Common Pleas, it 
has always been otherwiſe. 'There, the plaintiff pays the 
Wfraction from the day of the application to the next Mon- 
Way, and then gives. a note for, and makes his payments on, 
Ervery Monday afterwards. 'The Judges of the Common 
Plas, ſay there never was a note in that court made pay- 
ble on Tweſday ; fo that Barnes muſt have miſtaken [+ 34]. 
Wn the preſent inſtance, although we think the man has no 
Wight to the advantage of the miſtake after having received 
Whe money, the order is final. In future, as it is proper 
What the praCtice of all the courts ſhould be uniform, and 
What of the Common Pleas is moſt conſonant to the words 
Wf the aft, let all notes be made payable on the Monday, 
Wt is much more convenient that there ſhould be one com- 
non day, that the turnkey may know when to attend. But 
Wt is to be underſtood that no other priſoner, already re- 
Wnanded, will be diſcharged, becauſe the payment is not on 
E Mongay, unleſs the Monday happens to be the day when 
WE was remanded. | 
(eg) E. 6 G, 2, Barnes quarto edit» [+ 34] Vide the foregoing page, 
307, Fs LN Note [+ 33]: | 
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Saturday, 
6th Feb, 


Tf the maſter 
of an appren- 
tice die, and 
the executor, 
at the pavper's 
requeſt, agree 
that he ſhall go 
to live with 
another perlon, 
a ſervice of 
forty days 
with ſuch-per- 
ſon, before the 
term of the 
apprenticeſhip 
EXPIres, gains 
a ſettlement 
under the ap» 
prenticeſhip, 


1206. 


| the original maſter's conſent to the apprentice's reſidence 


purpoſe of teaching the apprentice a trade, which an & 
no" F: IE Rm 


CASES IN HILARY TERM 


The King againſf the INHapiITANTs 
' DTOCKLAND. 


A PAUPER was removed to the pariſh of Stockland, 
and the ſeſſions confirmed the order, ſtating as fol. 
lows. —That the pauper was bound an apprentice in hu. 
bandry, by the pariſh of Szockland, to John Davies of that 
periſh, til} he ſhould be twenty-four years of age. "Tha 
he lived there four years, under that indenture, when the 
maſter died. "That he continued with his maſter's on 
who was his executor, and had proved his will, for about 
ſeyen years, in the ſame pariſh ; when, being deſirous of 
living with his uncle, in the pariſh of Ozterton, to learn 
the trade of a miller, his uncle and he applied to the 
executor for his conſent, who gave his conſent according. 
ly, ſaying he would do any thing for the benefit of the 
pauper, and that then the pauper made an agreement with 
his uncle for 15. 6d. per week, and continued with him, 
in the whole, two years and an half; at the end of th: 
firſt four months of which time the pavper attained hi 
age of twenty-four years  _ OT 2, 
"The Solicitor General now. argued in ſupport of the or: 
der. He contended, that. the contract between a maſter 
and his apprentice 1s merely perſonal, and dies with th 
maſter.” This has been decided in the caſe of Baxter n, 
Burfield (r). By law there can be no valid aiſignmen' 
of an apprentice. An aflignment is indeed evidence 0; 


with the new maſter ; but here that reſumption fails 
becauſe the original maſter did not oxilk when the paupe: 
was aſſigned, —He endeavoured to diſtinguſh this caſe fron, 
ag ogy 355) 4 72 ec EE 
Dunning and ; pf Bak on the other fide. —They faid, i 
an apprentice reſides in a pariſh, by the conſent, either 0! 
his maſter, or the executor or adminiſtrator of the maſter, 
he gains a ſettlement ; and, for this, they cited the Kin 
y. Bridgeford. Here, there has been no diffolution of thc 
apprenticeſhip by the aCt of the parties, and no caſe ht 
gone ſo far as to decide, that an apprenticeſhip is of courlt 
diflolved by the death of the maſter. It has only been 
decided, that an apprentice cannot be compelled to ſerve 
the maſter's repreſentative. 'The caſe of Baxter v. Burfeli 
was founded on the contra&t having been made for the 


ecuto! 


(r) B. R. E, 20 Geo, 2. 2 Str. (5) T.12 6G. 2. 2 Str. 1115. 8:0 


Burr, Settl. Caſes, No. 43. 
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E perſon who had only the right to the adminiſtration, 
# had not adminiſtered. 


| notice [6]. 


E ariſing from a delay which he himſelf had occaſioned. verdi&t, 


| 
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ecutor might not be able to teach. There never has been 1779. 

ſuch a deciſion as to pariſh apprentices, and the reaſon | 
does not apply to their caſe. —They cited the King v. The King « 
Clapham (t), and the King v. Taviſtock (u), to ſhew, that, againſt 

after an apprentice has been once transferred, the conſent STocx- 

of the original maſter is not neceflary to a ſubſequent LAND. 


; | transfer of him. But they chiefly relied on the King v. 


Bridgeford, as having gone much farther than this preſent 
caſe would do ; becauſe, there, the aftignment was o a 
ut 


Lord MansFIELD,—Though an apprentice is not ſtrictly 


= aſſignable, nor tranſmiſſible, yet if he continue, with the 
= conſent of all parties and his own, it is a continuation of 


the apprenticeſhip. 'The caſe of Bridgeford is much ſtronger 


© than this. 
Both orders quaſhed, 
(:) FE. 20 Geo, 2. Burr. Settl. Caſes, (8)- TL. + G- 3s Invr- Settl Calti, 
No. g1. | | No. 186. | | | 
HAYLEY againſt KILEY, | oabFer? 


ACT ION of debt, on a replevin bond, and a verdiCt If a defendant 

for the plaintiff, The defendant obtained a rule to ny Arr 
ſhew cauſe why the verdict ſhould not be fet aſide, zhe = FH __ 
cauſe having been ſuſpended, after iſſue foined, for above a and afterwards 


year, and then brought to trial, without giving @ zerm's the plaintiff 
| RY proceed to 
. | c trial without 
Baldwin now ſhewed for cauſe, that the trial had been Rs Save.” 


ſtopped by the defendant himſelf, under an injunction and obtain a 
from the court of Exchequer, and ſaid, that the court verdi&, the 
would never ſuffer a party to avail himſelf of a privilege OT 0 Bo 
The Solicitor General, on the other ſide, inſiſted, that 
the trial without notice for a term was irregular, and that 
the verdi&t muſt be ſet afide z for which he cited Peyton v. 
Burdus (w). He contended, that, on a proper applica- 
tion to the court of Exchequer, the plaintiff might have 
had leave, before anſwer, to proceed to trial, and that it 
was univerſally underſtood, in practice, that an injunc« 
tion 1s no excuſe for not complying with the eſtabliſh- 
ed rule. 
Lord 


[6] Rules of C. B. M. 1654, & 21. M. _ [PF] It was introduced in 
I do not find when this rule was adopt- B. R.T. 5 & 6 Geo. 2. 
ed by the Court of King's Bench. It (wv) B.R. M. 12G. 2.2 Str. 1110. 
makes no part of the body of rules —/ide alſo Bogg v. Roſes E. 15 G. 2» 
made by that court in the ſame term; 2 Str. 1104. 


F 4 


12 = CASES IN HILARY TERM 


1779. Lord MansFiELD expreſſed his indignation at the de. 
| fendant's endeavouring to take advantage of a delay oc. 
Harley Caſioned by himſelf, to protect himſelf againſt a deed 

againſt under his own hand and ſeal, and ſeemed ſurpriſed when 

RiLEY. He was informed, that the injunction had 1flued without 

any affidavit by the defendant, (the plaintiff in | equity), 
of any fact which entitled him to a ſtay of proceedings, 
 _ BuLLER, Fuftice, ſaid, the praCtice was as it had been 
ſtated by the Solicitor General ; that it was grounded on 
the principle, that the injunction was no proceeding in 
the cauſe depending in this court 3 but that he thought 
this a caſe where the court might very well alter the 


raCtice (7). [+35] | 
” : The rule diſcharged. 
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[7] In Boſworth v. Philips, T. 11 of the thing, an exception to the rule, 
Geo. 3. which was a caſe parallel to 2 Blackft.*784. Vide Waker v. Stuart, 
this, the court of Common Pleas held, C. B. T. 13 Geo. 3. 2 Blackft. 918. 
that the rule only extends to voluntary [+ 35] YLide Worral v. Stewart, 
delays by the plaintiff, and that a de- B. R. M. 23 Geo. 3. / 
lay by an injunAtion 1s, from the nature 
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rag nn be LiLLY and Others againſt EwER. 


In a policy of HIS was an aCtion for money had and received, 
inſurance, brought againſt an under-writer, for a return of pre- 
*« ſailing with mium. "The policy was on the ſhip the Parker galley ; 
con"®Y2.o.; © at and from Penice to the Currant Iſlands, and at and 
means ** ſail. f h {HS Eg” - ; , 
ing with con- rom thence to London ;” at a premium of five guineas per . 
voy for the cent. ; © zo return 21. per cent. if the ſhip ſailed with con- 
Voyage.” « voy from Gibraltar, and arrived.” "Che ſhip touched at 
| Gibraltar on her way home, and failed from thence under 
convoy of the Zephyr ſloop of war, but the convoy was 
deſtined only to go to a certain latitude, about as far as 
Cape Finifterre, being ordered on the Li/bon ſtation ; and, 
accordingly, the ſhip and convoy ſeparated, and the {hip 
arrived ſafe at London. The only queſtion in the caute 
was, Whether, by the terms of the policy, the condition 
for the return of premium was, a departure from G1i6- 
raltar with ſuch convoy as could be met with, for 
whatever part of the voyage that might happen to be, 
or, a departure with convoy for the voyage? The trial 
came on at Guildhall, before Lord MansFiELD, and a 
common jury, at the laſt fittings, when a verdict was 

found for the plaintiff. - | 
On the ſecond day of this term, a rule was obtained 
to ſhew cauſe, why . $a ſhould not be a new trial, and 
the caſe came on to be argued this day z when, non 
ord 
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1 THE NINETEENTH YEAR OF GEORGE 1. _ 


WW Lord MaNnsFIELD's report of the evidence, it appeared, 1779. 
BW that the plaintiff's had called witneſſes, (one of whom 
was Mr. Gorman, an eminent merchant,) who ſwore, that, Litry 
for ſome few years paſt, when convoy for the voyage, or the againſt 
awhole voyage, was intended, thoſe explanatory words had EwER. 
been added, and that, by this uſage, the expreſſions of 
« ſailing with convoy,” and © ſailing with convoy for the wvoy- 
« age,” had received diſtinct technical meanings z © with. 
« convoy,” ſignifying whatever _ the ſhip ſhould de- 
part with, whether tor a greater or leſs part of the voyage. 
Several policies were alſo produced, which had been filled 
up at the office of the ſame broker, who had prepared 
that which had given occaſion to this cauſe, in which 
BW the words, © for the voyage,” or & for England,” were 
BE added. The captain proved, that, at the time when he 
W left Gibraltar, no other convoy was to be had.—The 
= witneſſes for the defendant ſwore, that they underſtood 
the words <* 4vith convoy” to mean convoy for the woyage ; 
W and the broker ſaid, that, at the time when .this policy 
= was ſigned, he underſtood, and apprehended it was fo un- 
= derſtood by all the parties, that the convoy was to be for 
W the voyage, and that the return was ſuch as was uſual 
= when convoy for the voyage was meant. His Lordſhip, 
@ after ſtating the evidence, ſaid, that when the caſe was 
= opened, he thought, on the face of the policy, that the 
= words muſt mean for the voyage. He had not admitted 
= the evidence, to aſk the opinion of the witneſſes on the 
= conſtruQtion, but to learn whether there was any uſage 
& in this caſe which would give a fixed technical ſenſe to the 
= words. 'This was a queſtion of fact to be aſcertained by 
= cvidence, and proper for the conſideration of a jury. 
= Dunning and Davenport, for the plaintifts.—Bearcrofz 
= and Baldwin, for the defendant. | 
= For the plaintiffs it was inſiſted, that the queſtion had 
& been fairly and completely tried. "The ſenſe in which the 
= words were to be underſtood, depended on the uſage. His 
& Lordſhip had ſtated to the jury, the interpretation they 
y muſt receive, independent of uſage, and told them, if they 
E were not ſatisfied with the evidence for the plaintiffs on 
| the head of uſage, they mult find for the defendant. The 
verdict muſt, therefore, be conſidered as having been found 
upon full conſideration of the proof as to the uſage. 
_ For the defendant, it was argued, that the obvious and 
natural import of the words, and alſo the weight of the 
| evidence, were in his favour. Even if the words were 
| doubtful, according to a known and eſtabliſhed rule of : 
law, they ought to be conſtrued moſt ſtrongly againſt the TD 74 J 
| perſon who uſed them, Here, they were the words of 
| the inſured, and in the nature of a warranty on his port 
GN oe en ks . 
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1779. It was alſo ſaid, that when partial convoy was meant, it 
L ; had of late been a frequent practice, eſpecially in policies 


Liitry On this Levant voyage, to ſpecify how far the convoy 

againſt was to comez as, ©* convoy to the Cape,” © convoy t 
EwzrR, Liſbon,” &c. | 

Lord MansrELD,—On the words, I was ſtrongly of 

opinion, that the policy meant a departure with convoy 

intended for the voyage. 'Fhe parties could not mean a 

departure with convoy which might be deſigned to ſepa- 

rate from the ſhip in a minute or two; though, when Con. 

voy for the whole of a voyage is clearly intended, an un- 

foreſeen ſeparation is an accident to which the under- 

writer 1s liablez for the meaning of ſuch a warranty is 

not that the ſhip and convoy muſt continue and arrive 

together. But I ſtill think that the evidence was properly 

admitted at the trial of this cauſe, becauſe the ſenſe con- 

tended for by the plaintiffs was not inconſiftent with the 

words of the policy ; and, therefore, it was material to ſee 

what the uſage was. I laid great ſtreſs on Mr. Gorman's 

teſtimony. I did not conſider him as a common witneſs. 

However, it ſeems, from what I have heard ſince, that 

people m the city are difſatished with the verdict, and 

think the evidence of the plaintiffs' witneſſes was founded 

on a miſtake. Certainly critical niceties ought not to be 

encouraged m commercial concerns ;z and whereyer you ren- 

der additional words neceſſary, and multiply them, you alſo 

multiply doubts and criticiſms. It may be hard, becauſe 

words have been added in ſome inſtances, to force a con- 

firuCtion in this caſe, from the omiſhon of them. "The 

queſtion 18 of great importance. | 


The rule made. abſolute 7). 
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fz] 'The new trial came on before 
Lord Mansfield, at the ſittings after 


Trinity Term, 19 Geo. 3. when a ver- 


_ edict was found for the defendant. Y:de 


the caſe of Jefery v. Legender, 3 Lev. 
320.B.R.M.z3H,& M. or Feferys v. 
Legendra, as it 1s calledin other books; 
z Salk. 443. 1 Show. 320. 4 Mod. 58. 


Halt, 465. where, according to Lewinz, 
upon a ſpecial verdict, finding a war- 
ranty. in theſe words, ** avarranted to 
& depart with convoy,” Holt, Chiet 
Juſtice, and the greater part of the 
court, held, that thoſe words mean 
ſailing with convoy for the whole 


voyage [+ 30]. 


ht. A 


F+ 36] Yide Gorden v. Morley, and 
Gee. 2. 2 Str. 1263. 


Campbell v. Bordell, Guildhall, H. 50 


IN THE NINETEENTH YEAR OF GEORGE III. 


DoF, Leſlee of WATSON and Others, againſt 
SHIPPHARD. 


N an aQtion of ejetment, a ſpecial verdi&t was found, 
I which ſtated ;—that John Hewitt, being ſeiſed in fee of 
ſeveral mefſuages, tenements, and lands, in the counties 
of Eſſex and Lancaſter, by his will, bearing date the 2d 
of Fuly 1727, deviſed as follows ; viz. all his meſſuages, 
tenements, lands, and hereditaments, in £/ſex, to tour 
truſtees and their heirs, (one of whom, named: Charles 
Shipphard, was the defendant,) upon ſpecial truſt and con- 
fidence, that they ſhould, out of the rents and profits 
thereof, levy and raiſe the ſum of 20/7. and pay the ſame 
to Rachel Shipphard his daughter, and then wife of Ths- 
mas Shipphard, annually, during her natural life, by four 
quarterly. payments, to her ſeparate uſe; and, upon the 
farther truſt and confidence, that they ſhould pay and 
diſpoſe of all the reſidue of the rents and profits, as alſo 
of the whole rents and profits thereof after the deceaſe of 
his ſaid daughter, to the uſe of the ſaid Thomas Shipphard 
for the term of his natural life; © and, in caſe my ſaid 
daughter Rachel fhould happen to ſurvive the ſaid Thomas 
 Shipphard her huſband, then, upon truſt and conhdence, 
that they the ſaid truſtees ſhall ſtand and be ſeiſed, of all 
and every my ſaid meſſuages, lands, tenements, and heri- 
ditaments, to the ſeveral uſes, intents, purpoſes, and upon 
the ſeveral truſts, herein-after mentioned, viz. to the uſe 
and behoof of my faid daughter Rachel, for and during her 
natural life ; and, from and after the deceaſe of my ſaid 
daughter, then, to the uſe and behoof of my grandſon 
Hewitt Shipphard, ſon of the faid Thomas and Rachel Shipp- 
hard, and the heirs of his body, and, for default of 
ſuch'iflue, then, to the uſe and behoof of the heirs of the 
body of the ſaid Thomas Shipphard, begotten or to be be- 
gotten on the body of the faid Rachel his wife, and, for 
default of ſuch ifſue, then to the uſe and behoof of the 
heirs of the body of the ſaid Rache/ my daughter, by any 
other other huſband, and in default of ſuch iſſue, then to 
the uſe and behoof of the ſaid Thomas Shipphard, and his 
heirs for ever. Jem, I do give, deviſe, and bequeath, all 
my meſſuages,' lands, tenements, and hereditaments, in 
the ſeveral pariſhes of Eccles and Dean, in the county of 
Lancaſter, to the ſaid (truſtees), upon 'the ſeveral truſts, 
and to and for the ſeveral uſes, intents, and purpoſes, herein- 
after mentioned, viz. to the uſe and behoof of the ſaid 


Monday, 
8th Feb, 


Under a deviſe 
of Jand ;—to 
truſtees to pa 
20 |, of the , 
rents and pro- 
fits to the teſta- 


tor's daughter, 


and the reſt to 
her huſband, 
and the whole 
rents and pro- 
fits to the huſe 
band after the 
daugther's 
death ; and, in 
caſe the daugh- 
ter ſhould ſur- 
vive her huſe 
band, then 
(the land) to 
the uſe of the 
daughter for _ 
life ; and, after 
her death, to _ 
the uſe of her 
ſon in tail, 
then to the 
heirs of the 
body of the 
huſband, by 
the daughter, 
then to the 
heirs of her 
body, then to 
the heirs of the 
huſband ;the 
daughter dying 
before her hut. 
band, the limi. 
tations over 
ſhall not take 
effect, the con=- 
tingency not 
being confined 
to her life= 
eſtate, but 
affeing all 
the other 1i- 
mitations, and 
operating as a 
condition pres 
cedent, | 


Thomas Shipphard and Rachel! his wife, and the ſurvivor of 
them, until ſuch time as the ſaid Hewitt Shipphard my 
__ ® , "4 : . : : Yo | grandſon 
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grandſon attain the age of twenty-five z and from and 
after the deceaſe of the ſaid Thomas Shipphard and Rachel 
his wife, and the ſurvivor of them, and, after my ſaid 
grandſon's attaining his age of twenty-five years, which 
ſhall firſt happen, then to the uſe and behoof of the ſaid 
Hewitt Shipphard my grandſon and the heirs of his body; 
and, for default of ſuch iſſue, or his dying under the 
ſaid age, then to the uſe and behoof of the heirs of the 
body of the ſaid Thomas Shipphard begotten, or to be be- 
gotten, on the body of the ſaid Rachel his wife; and, in 
default of ſuch iſſue, then to the uſe and bahopf of the 
heirs of the body of the ſaid Rachel my daughter, by any 
other huſband; and, in default of ſuch ifſue, then to the 
uſe and. behoof of the ſaid Thomas Shipphard, his heirs 
and aſhgns for ever.” —That, on the teſtator's death 
Thomas Shipphard his ſon-in-law entered upon all the de- 
viſed premiſes, and held them till the time of his death, 
That Rachel died in the life-time of her huſband. 'That 
the huſband died in 7uly 1771, leaving Hewitt Shipp-. 
hard, his only ſon and heir at law, who, on his father's 
death, entered upon all the devifed premifes, and en- 
Joyed them till his death. "That Thomas Shipphard never 
had any other iſſue by his wite Rachel, but Hewitt Shipp- 
hard, who died in December 1775 inteſtate and without 
rue. That three of the truſtees were dead; and that 
Charles Shipphard, the defendant and ſurviving truſtee, 
was the eldeſt brother and heir at law of Thomas Shipp- 
hard, and alſo the eldeſt uncle and heir at law, on the part 
of the father, of Hewitt Shipphard. "That Fohn Watſon, 
and Mary the wite of 7ohn Powell, two of the leflors of 
the plaintiff, were nephew and niece, and heirs at law of 
the teſtator, and alſo heirs at law, on the part of the 
mother, of Hewitt Shipphard.—The ejetment was brought 
for the eſtate in Z/ex. 'The caſe was argued on Friday 
the 5th of Febr uary. 

Balguy, for the leſfors of the plaintiff, ſtated the queſ- 
tion to be, Whether the limitation in fee of the Ex 
eſtate to Thomas Shipphard, had taken effet ? 'That the 
whole depended on the clauſe beginning, & and in caſe 
« my faid daughter,” We. and on the fact that the daughter 
had not ſurvived her huſband. He faid, that if, in the 


event which had happened, there was no deviſe over, the 


leflors of the plaintiff were entitled to recover. 'That, 
upon the face of the will, the teſtator appeared to have 
provided for two events. 1ſt, That of the huſband's ſur-. 
viving his wife. "That, in contemplation of that event, 
he had given him a life-eſtate after his wife's deathz and 
that after his death he might naturally mean that the eſtate 
ſhould de/cend to his grandſon, who appeared to have been 


2 fayourite. 2d, That of the wite __y the ſurvivor. IDpt 
the 
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iN THE NINETEENTH YEAR OF GEORGE 111. 
the limitations over after her death were only made in caſe 
ſhe ſhould happen to ſurvive her huſband. "That, if the 
contingency of her ſurviving were to be conſidered as an- 
nexed only to her life-eftate, and not as a condition pre- 
cedent before any of the uſes limited over could ariſe 
then, in the event which had happened, Thomas Shipphard 
the huſband became tenant for life, with remainder in 
tail to his fon Hewitt then in gfe, remainder in tail to 
himſelf. That, if ſo, he had it in his power to have barred 
all the iſſue of his wife, except Heww:?t the fon. That this 
could never be the teſtator's intention, becauſe it was 
clear that he meant particularly to provide for ALL child- 
ren of his daughter. That if he had' foreſeen what had 
happened, the death of his daughter and her only child 
without ifſue, he never could have meant that, in ſuck 
event, ſtrangers ſhould be preferred to his own blood. 
That a materil argument-aroſe from the diverſity between 
this and the deviſe of the Lancaſhire eſtate; for that, 
there, as the teſtator meant no condition precedent, he had 
annexed no conditional words to the ſubſequent eſtates, 
but had limited them over in direct terms. "That, if the 
intention were not ſo clear as it 'appeared to him to be, 
yet, as the words were clear, the court would not explain 
them away, in order to adapt them to a doubtful inten- 
tion. That it -was rare that caſes cited on the conftruc- 
tion of wills were very appofite, and he ſhould only men- 
tion Davies v. Nerton (x), being, as he ſaid, a ftronger 
caſe than the preſent, and where there could have been 
very little doubt about the intention. 

Howorth, for the defendant, contended, that no marr 
who was not a lawyer, upon reading the will, could en- 
tertain any doubt of the teſtator's intention to veſt the fee 


of the F/ſex eſtate m his fon-in-law, Thomas Shipphard. 


That the diſpoſition of the Lancafhire eſtate corroborated 
the argument, becauſe it was manifeſt from thence, that, 
he was a great object of his favour and bounty, the remain- 
der in fee of that eſtate being undoubtedly given to him 
in all events, 'Fhat if the conſtruction contended for on 
the part of the leffors of the plaintiff were to prevail, this 


abſurdity would follow, that the ſon-in-law himſelf could 


derive no benefit from the deviſe in his favour, becauſe he 


muſt be dead, before the contingency could happen by which 
the remainder in fee was to veſt in him. "Fhat the teſtator did 


not mean any contingency by the words © and in caſe, Wc. ;” 
for that to give them that operation would be to ſuppoſe 
he intended a partial inteſtacy. That if they ſhould be con- 
ſtrued to expreſs a contingency, yet that contingency only 
extended, and was annexed to the life-eſtate to Rachel, 


(x) M. 1726. 2 Prere Ws. 390. 


and 
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(y) Hutt. 118. 
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[8] It was but the fingle deciſion of 
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and did not affeCt the ſubſequent limitations, which were 
all meant to be veſted remainders. "That the caſe of Napper 
v. Sanders (y), which was cited and relied on by Lord 
HarDwicks, in Tracy v. Lethiewlher (2), was in point, in 
favour of this conſtruftion. "That the determinatipn in 
Davies v. Norton was inexplicable, the intention bein 
manifeſt the other way [8]. That here the collateral heirs 
of the teſtator were not once mentioned in the will. 
Balguy, in reply, inſiſted, that his conſtruction was 
moſt conſonant to the intention of the teſtator: Thar 
there was nothing abſurd in ſuppoſing that, in the event 
of his daughter's dying before her huſband, he meant a 
partial inteſtacy, tor then the eſtate would by courſe 
of law deſcend to his favourite grandſon. "That as to the 
contingency being only annexed to the daughter's eſtate, 
fuch a conſtruction was ſo plainly againſt the words of the 
will, that nothing but a direct authority could ſupport it. 
But that the caſe relied on was very diſtinguiſhable from 
this. That, in that cafe, there was no contingency pre- 
vious to the eſtate to the feoffees, but the contingency 
immediately preceded and was annexed to the particular 
eſtate of Elizabeth Sanders, and therefore the ſubſequent 
limitations being (as Lord HarDwicks ſaid in Tracy v. 
Lethieullier ) ſubſtantive limitations, and independent of 
the former, they aroſe out of the ſeiſfin of the feoffees, 
although the eſtate to #/izabeth could not, as the contin- 
gency, on which her eſtate was to depend, had not hap- 
pened. 'That here, on the contrary, the truſtees were to 
ſtand ſeiſed only on the contingency of the wife's ſur- 
viving her huſband, and that all the limitations were con- 
nected with that event, and dependent upon'it. | 
The court took ſome days to conſider z and now, Lord 


 MansFIELD, after ſtating the caſe, delivered their opinion 


to the following effect : 

Lord MansFiELD,—The queſtion is, whether the limit- 
ations over are to take effect in the event which has hap- 
prongs of Thomas Shipphard, the huſband, having ſurvived 


is wife, the teſtator's daughter! Now there are no cx- 


preſs words limiting the eſtate over on that event, and yet 
it 1S plain that it was foreſeen by the teſtator, for he gives 
the rents and profits to the huſband after the death of the 
wife. 'The teſtator then proceeds to ſay, © and mn caſe my 


. faid daughter Rache/ ſhould happen to ſurvive the ſaid T ho- 


mas Shipphard her huſband, Zhen upon truſt,” &'c. The 
court may ſupply the omiſhon of expreſs words, if wy 
2 | n 


Reynolds, Juſtice, who tried the cauſe, 


(s) Can. 1754.3 44.774. EF Ambl. and for whole opinion a caſe was r6* 
O ſerved, ; 
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find a plain intent, but unleſs that is the caſe, they cannot 
do itz and, upon full conſideration of the whole of this 
will, we do not find there 1s ſufficient for us to gather ſuch 
intent, ſo as to warrant us in ſupplying the omitted words. 
Gueſſes may be formed, but that 1s not enough. Perhaps, 
quod voluit non dixit, We cannot make a will for the te(- 
tator. ConjeCtures may be made both ways. 'Fhe argu- 
ment, which was drawn by Mr. H9worth from the deviſe of 
the Lancaſhire eitate, turns the other way. "There may be 
a reaſon why the teſtator might not intend the limitations 
over to take place, except in the event of the daughter's 
ſurviving her huſband, v:z. to ſecure the eſtate in tail to 
his grandſon, Hewitt Shipphard, againit any preference his 
daughter might ſhew to her iſſue by any ſubſequent huſ- 
band. If ſhe did not ſurvive him, there could be no danger 
of that ſort, as the eſtate would deſcend to Hewitt Shipp- 
hard. This bears no reſemblance to the famous caſe of 
Jones v. Weſtcomb (a), for, there, the intention was clear 
that, failing the child, the eſtate ſhould go over to the de- 
riſees in all events. 


Judgment for the plaintiff [0F] 
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SHIPP- 
HARD, 


(a) M. 1711. Prec. in Chaz. 316. Wilkinſon, B, R, H. 28 Geo. 3. 2 Term 


1 Eq. Ca. 245. | 


Rep. 209. 
[F] Yide Doe, Leſſee of PYefſey, v. 


The KiNG againſt the Mayor and BurGessts 
of LYME REG1s, on the proſecution of DAa= 
VID ROBERT MITCHELL. 


MAN DAMUS to reſtore David Robert Mitchell to 
the office of a capital burgeſs of Lyme Regis. 'The 
writ—after reciting that Mitchell was duly eleaed, ad- 
mitted, and ſworny a capital burgeſs of the ſaid borough, 
and as ſuch capital burgeſs had always behaved and go- 
verned himſelf well, yet that they * the ſaid mayor, G&c. 
without any juſt or reaſonable cauſe, had unjuſtly removed 
the ſaid 7izchell from his office of a capital burgeſs— 
commanded them to reſtore him, or cauſe him to be re- 
ſtored, to his office, or to ſignify cauſe to the contrary.— 
To this, the defendants returned, © that A7izchell was not 
* duly elefted, admitted, and ſworn, a capital burgeſs of the 
* {aid borough, and therefore they could not reſtore him, 
& or cauſe him to be reſtored.” 
On Saturday, the 6th of February, the ſufficiency of this 
return was argued, by Roeke for the proſecutor, and Lazw- 
rence for the defendants. 7 | 


of- % 


Rooke, 


Monday, 
8th Feb, 


A return to a 


mandamus to 


reſtore, ſtate 
ing, that 

the proſecus 
tor" was 
not DULY 
ELECTED, 
admitted, and 
ſworn''—is 
bad. 
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_ that there is not a hint of it in any caſe I have ever met 


(3) T. 13 Fac. 1. 11 Co. 93. b. He cited alſo Rex v. Mayor of Derby. 
(c) 2 & 3 W. & M. Sir Thomas T. 8 Geo. 2. Caſes Temp. Lord Hard- 


Earle's Caſe. 


(4) E. 31 G. 2. Rex v. Richardſon, 16 Car. 2. Sid. 209. 


The mandamus ſtates, that he was duly elected, Wc. only 
| by way of inducement, and the defendants ought to haye 


'The writ is in the uſual form. 'The word © duly” is in all 


under a bad title, and has been inſtituted and inducted, 


tion who admitted him. Great inconvenience would ariſe, 


CASES IN HILARY TERM 


Rooke, —The return does not deny that Mitchell hat 
been, de fafo, in poſſeſſion of the office of a capital bur. 
geſs; therefore, the concluſion, that they cannot- reſtore 
him, does not follow from the premiſes. 'The complaint 
is, that he has been removed from an office, from which 
they had no right to remove him. 'They may reſtore him, 
whether he was duly elefted, ſworn, and admitted, or not, 


ſet forth the reaſons for which they turned him out. The 6. 
reſtoring him upon this mandamus could not decide the 
right. After he has been reſtored, 7hat may be tried in the 
regular way by a quo warrants. 'The queſtion 1s, Whether 
a corporation, having once admitted a member, can after- 
wards disfranchiſe him for want of an original qualtfica- 
tion ? Now it is fo plain that they have no ſuch authority, 


with. "The cauſes of amotion are enumerated in _Bage's 
Caſe, 11 Co. (b), in Carth. 176. (c), and in 1 Burr. $38. 
(d), but this is no where ſtated as one of them.—(Lord 
MaNnsFIELD—< Are you not hampered by the writ ?”)— 


the precedents in Tremayne, and the other books. It is 
merely a word of inducement. "The giſt of the complaint 
is the remoyal. | All the general books, and many of the 
reports, confound the mandamus to admit, with the manda- 
mus to reſtore. Non fuit debite eleftus 18 a good return to 
the firſt, but not to the other, and this clue leads to the 
explanation of all the contradictory dia on the ſubject. 
Upon principle, it is clear that a corporation ought not to 
have the power to remove a corporator de fafo, on a defect 
of title. 'The franchiſe is the corporator's freehold. Entry 
by the feoffor cannot diveſt the eſtate of a man duly en- 
feoffed. After a deſcent caſt the difleiſfee cannot recover 
the land by entry. So, a clerk who has been preſented 
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acquires a poſteflory right, which cannot be diveſted but 
by quare impedit. 'The analogy between corporate and other _ 
rights would be overturned, if a man could loſe his fran- 
chiſe for defeC&t of title, by the mere vote of the corpora- 


if a power to disfranchiſe, on a defect of title, were veſted 
in corporations. Many would be totally overturned by it. 
In this borough, the capital burgeſſes are eleed only by 
the capital burgeſles, but the disfranchiſement is by the 
2 | corporation 


ewicke 153. and Hereford's Caſe, Te 
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corporation at large. 'If they could disfranchiſe on a ſup- ==. 

rofed want of title, the right to ele& would be a nugitory ; 7 1/9 | 

privilege ut the ſelect part, becauſe it might be fruſtrated The King 

by an immediate removal by the whole body. It is ealy to againſt 

ſce, to what extent this power might be abuſed. After Lym 
disfranchiſement, and a mandamus to reſtore, the corpora= Revis. 
- tion might put the party to a traverſe, or aCtion on the re- 

turn, and, if he ſuccceded, and obtained a peremptory ' 

mandamus, they might again diſpute his title by quo var- 

rants. Beſides, this ſort of removal may be put in practice 

at any diſtance of time,—after poſſeſhon for 3o, 40, 50, 

years, —although this court will not truſt themſelves with 

the authority of removal, in the regular way, after poſleſ- 

ſion for twenty years [9.] 'The rule would be nugatory, 

if, by another mode, the limitation could be evaded. Cer- 

tainly, when the court eſtabliſhed the rule, it was intended 

to prevent any impeachment of a corporator's title after 

20 years, by any private perſons. 'This power, too, might 

be partially exerciſed, at very critical periods. For in- 

ſtance, a mayor elect might be amoved before he is ſworn ; 

and this is not ideal, for it happened in this very caſe. 

Mitchell, being mayor ele&, was disfranchiſed as a capital 

burgeſs, by which means he could not be ſworn in to his 

office of mayor, without a mandamus to reſtore him ; and, 

in the mean time, the old mayor now holds over. By the 

ſame ſort of management, with a majority in the corpora» 

tion, the ſame mayor might be continued for life. 'Fheſe 

are ſome of the inconveniencies which would follow from 

ſuch a right veſted in the corporation, and there can be 

none from their not poſſeiling it. _ Fe” DRE 

Lawrence, The queſtion is, Whether the ſuggeition in [ 82 ] 

the writ is ſufficiently denied ? In all caſes, the party who _ 
applies for the mandamus 1s ſuppoled to know his own title 
belt, and if the right, as he ſtates it, is denied by the 
return, that is enough. Unleſs the right is that which the 
- party ſays it is, in the writ, the court cannot know that 
he has any right, and the motives which influenced them 
in granting the writ would no longer exiſt. Here, the ſug- 
geſtion 18, that Mitchell had been duly elefted, admitted, and 
fworn, and that he has been unjuſtly removed. If he was 
not duly elefted, admitted, and faworn, the reaſon for reſtoring 
lim ceaſes. Had the writ ſuggeſted only that he avas elefed, 
it would have been a bad return, in ſuch caſe, to have ſaid, 
that he was not duly elected, for that would then have 
been a negative pregnant. In the preſent return, every 

thing on which zchell founds his title is denied. Ts it 
meant 


| E: [9] This rule was eſtabliſhed in the 1962. and explained in Rex v. Yillian 
ee cauſes, M, 5,Geo. 3. ry: us if, 10 Geo. 3. 4 Burr. 2522. 
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meant to be contended, that nothing but the fa of the 
removal can be queſtioned on a mandamus to teſtore ? If 
ſo, it would not be competent even to deny that the party 
had ever been admitted. But I infiſt, that it 1s ſufficient 


to deny ay part of the title ſuggeſted, either the dueneſ; 
_ of the election, or the dueneſs of the aUmiffion. In the 


caſe of The King v. The Mayor of Lyiine, 'of which Sir 

ames Burrows has furniſhed me with a note, and which 
18 alſo reported in Andrews (e), Lord Chief Fuſtice LEE faid, 
that it was enough if any part of the ſuggeſtion was de. 


nied. (BULLER, Frftice—* According to the note I haye 


« of it,” he ſaid, © if any material part was denied).” In 


the caſe of The King v. Sir Henry Penrite, "reported in 
Strange ( f'), it was held that if an immaterial circumſtance 


is alleged, it is a good return to deny it, even though the 
anſwer amount to a negative pregnant. (WILLEs, Fu 
tice —<« 'Phat was the caſe of a mandamus to admit).” As 


to Hereferd's caſe, it does not appear there, nor in any of 
the other caſes mentioned there, that the writ ſuggeſtel 


that the party had been debito modo WY or eleftus. In 
the caſe of The Duen v. Twitty (g), the ſuggeſtion being 
debito modo elefis, and the return nor debito motlo eleftus, 
Lord lt ſaid, that was a good return, for it was an anſwer 
to the writ. 'That, indeed, was a mandamus to admit, but 
the reaſon given will apply in the caſe of a mandamus to 
reſtore. In The King v. Lambert (h), which is reported in 
12 Modern (:), the writ, which was a mandamus to reſtore, 
was debite eleffus, the return nunguam debite eleftus, and it 
was held good, © becauſe it was a dire anſwer.” If 
Lambert's caſe, which is reported in Carthew (4), is the 
ſame, it is there, by miſtake, called a mandamus to admit. 
(BurlLER, SE 12 Mod. is not a book of any auth»- 
« rity).” In the caſe of The King v. Hill, in Shower (1), it 
appears, from Lord Hol/'s argument, that the mandamut 
was to reſtore, and there, likewiſe, non debito "modo elefi: 
was determined to be a good return, and for the ſame rea- 
ſon, © becauſe it followed the writ.” Szevenſon v. Never, 
as reported by Lord Raymond (1m), was a mandamus to Ie 
ſtore, and it appears that, on the trial of the iſſues in that 


. caſe, Mr. Serjeant Pengelly called witnefles to prove the 


due eleftion. In Crawford'v. Powell, the writ ſuggelted a 
due eleCtion, and the return was, not duly elected, and 
' was not objected to (). All thoſe cafes prove that the 
return may deny the ſuggeſtion in the very words of the 


writ. 
(e) H. 11 Geo. 2. Angrews 105, .. (&) 170. WK . 
 (F) T. 18 Geo. 2. Str. 1235. (/) M. 2 W.& M. 1 Sh. 253: 
' (8s) M. 1 Anne. 2 Salk, 433. (mm) E. 10 Geo. 3. 2 Ld. Raym. 1355 
GG) M2Ww.@M. | 1 Str. 583. | 
(:) 12 Med. 2. (z) T.33 & 34 Gev. 2. 2 Burr, 1013 
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writ. In Hilary, 16 Geo. 3. The King v. The Churchwar= 7 770. 
dens of Tauntoj: St. Fames [+ 37], was the cafe of a man- _ 


damus to reſtore L. G. to the office of ſexton, ſuggeſting The Kins 
W that he was duly eleQted. The return was, « Not duly agami{t 
W « elected,” and it was held to be good. (BULLER, Fuftice— Lyme 
W c« ] argued that caſe, and this point was not made a queſ- REG18. 
« tion. The return alſo itated, that the ſexton was re- 
& moyeable at will, and the argument went upon the queſ- 
WB « tion whether thoſe two matters could be.joined in the 
W « return.”) "Fhe precedents in Tremayne and other books 
W ford no argument, for there is no ſettled form for this 
W writ in the Regiſter, and it is always adapted to the cir- 
W cumſtances of the caſe. Either it is necefſlary to ſuggeſt 
W the dueneſs of the election, or 1t is not; if it is, it is pro- 
W per to deny it; if it is not, they ought not to have ſug- 
W veſted it. As to the ſuppoſed negative pregnant in the re- 
W turn, v2. that it admits that Mizche!] had been in poſſeſ- 
BE ſion, that is not ſo; it admits no part of the ſuggeſtion 
= neither his former admiſhon, nor the removal. Lhe ſort 

= of certainty required in returns, 1s aſcertained by Lord 
= Holt in the caſe of The King v. The Mayor of Abingdon (0), 
| and it appears there, that when a thing follows by neceſ- 
W fary inference that will be ſuftcient. "The court cannot 
W intend from this return, that Michel! had been in pofleſ- 
& ſion de fafto, becauſe the only allegation of the writ is, that T 34 7 
E he was duly in poſſeſſion, and that 1s fully denied ; yet, all 
W the arguments of inconvenience proceed upon the ſuppoſi- 
& tion, that the return admits a de fa&o poflethion. On the 
other ſide they have admitted, (by arguing the ſufficiency 
W of the return, and not traverſing it,) that Mzzchell was not 

E duly elected. It appears, therefore, clearly, that he is 
E without title, and, in ſuch a caſe,. although the return 
E t{hould be inſufficient, the court will not award a peremp- 

| tory mandamus; Rex v, Tidderley (p), Baſſet v. The Mayor 

of Barnſtaple (q). NO 
| KRooke, im _reply,—lt ſeems to be agreed, that a corpora- 
tion has no,right to disfranchiſe its own members for want 

0! title, and the only. diſpute now is, whether Mitchell was 
| 1n poſſeſhon. It is. ſaid that the writ ſuggeſts a due election, 
| which the return denies, and therefore nothing is admitted 
by the defendants ; but if, knowing our own caſe, we have 
| Rated it right, we ought not to be in a worſe condition, 

than if we had only faid that he had a bad title. They 
ſhould have denied either the fact of admiſſion, or the fact 
of removal ; for the right is immaterial. In the caſe of 

The 


c- [+ 37] Since reported, Corp. 413. (z) M. I2 Car. 2, 1 S:4. I 4. 
(o) E. 12 I, 3. 1 Ld. Raym. 559% (9) £.18 Car. 2. 1 Sid. 280, 
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84 CASES IN HILARY TERM 
1559. The King v. The City of Cheſter (r) the court expreſzſy 
il makes the diſtinction between a mandamus to reſtore, 1 

nn — ; . 3 and 
The King a mandamus to admit; and; wherever a caſe of mandamy 
againſt has been decided with that diſtinction in view, and upon 
LymME ſolemn argument, I will venture to aflert that non debits 
REG1s, modo eleftus, admiſſus, et juratus, has not been held to he , 
| good return to a mandamus to reſtore, All the caſes cited 

| on the other fide, which relate to offices not corporate, arc 
beſide the preſent queſtion. "The rights of churchwardens, 

ſextons, and coroners, cannot be tried by quo warrants, 
therefore, where there are different claimants, the court 

will grant a mandamus to each, and let them litigate the 

right in that manner. If we were to take iflue on this re. 

turn, and go to trial, and obtain a verdict, the court could 

then only grant the peremptory mandamus on the ground of 

prior poſſeſhon, for the right could not be queltioned at the 

trial. "The corporation cannot contelt it at all ; the King 

only by quo warranto. 'The concluſion of the return is, 

that they cannot reſtore Why ? Becauſe Mzzchell was not 

duly elected. 'That inference is not true, for they mult 

reſtore, if there has been a de fafo election. The return 

at moſt denies the aCtual pofleſhon only by argument, 

which 1s inſuſhcient 3 for Lord Hz/t fays, that the certainty 

: n returns ſhould be as great as m indictments. 
[ 8; Lord MANSFIELD,—lI have often ſaid, that I was particu- 
larly anxious: that every part of corporation-law ſhould be 
ſettled on clear and certain principles, and not on nice ſub- 

tleties and verbal diſtinctions. We will therefore conſider 

of this queſtion. At preſent, it ſtrikes me to be ſufhicient 

if the ſuggeſtion of the writ is fully denied, whatever that 

is. I am not thoroughly aware of the fenſe and meaning 

of the diſtinction between eleCted and duly eleCted ; be- 

cauſe it ſeems to be a contradiCtion to ſay, that a man has 

been elected, and at the ſame time to ſay, he has not been 

duly elected ; they ſeem to me the ſame. On an iſſue t» 

try if a man has been elected, he muſt prove a due election, 

In general, where a perſon takes upon him to ſuggett whit 

he was not bound to do, that may be denied. But another 

thing ſtrikes me at preſent ; the return ſhould be ſuch 25 

if true, would ſhew that the party has no right to be reltor- 

ed, and therefore it ought to deny the material part. I 

the caſe of Lynne, (a very full note of which Mr. Fuffus 

BUuLLER has ſhewn me,) they go very, nicely into the 

arguments upon this head. "There, it was denied that there 

was any admiſſhon. Here, they deny that itchell wi 

duly eleCted, admitted, and ſworn, in the conjuncive 

Upon ſuch an iſſue, he muſt prove all the three alleg?? 

tions 3 yet the dueneſs of his election is immaterial, for the 
corporation could not judge of the title. I give no opined 

| "| 1138 
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iN THE NINETEENTH YEAR OF GEORGE 111. 


This day, his Lordſhip, after ſtating the writ and return, 
delivered the opinion of the court, as follows. 

Lord MansFIELD,—The queſtion is, whether this is a 
ſufficient return. 'The grievance complained of, by the 
perſon applying for the writ, is, that, having been duly 
eleted, admitted, and ſworn, he has been removed by 
the corporation 3 and zhey are to ſhew a juſt cauſe of re- 
moyal. It is admitted, that they could not remove for 
want of an original title ; but it is contended, that they 
have ſufficiently anſwered the ſuggeſtions of the writ, and 
that iſſue may be taken, or an action brought, on the re- 
turn. Upon full conſideration, we are all of opinion, that 
W the return muſt anſwer, not the words, but the materiality 
E of the writ, and nothing ſhews thjs more than the nicety 
in the caſes as to elefed and duly eleffed. In the caſe of 
= Lyme, the whole turned upon the queſtion, Whether it 
W was a return to the material part? A return which ſeems 
W to be guarded, and not to deny. the ſubſtance, is bad, al- 
= though I rather think nothing is an eleCtion but a due elec- 
W tion. Here the material ſuggeſtion 1s the removal. "Phey 
W were not to judge of the title. 'The return is in the con- 
E junctive,—not duly elected, admitted, and ſworn, —and, 
W therefore, fallacious. ,If the truth would have warranted 
it, and they had returned not duly eleEted, or admitted, or 
ſworn, it might have been good. We are all of opinion, 
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mandamus muſt ifiue. 


8 Divon and Another, Aſſignees of Gascovyne, 
| a Bankrupt, again// WATTS. 


JN an action of zZrover, by the aſſignees of a bankrupt, a 
verdict having been found for the plaintiffs, and a rule 
obtained to ſhew cauſe why there ſhould not be a new 
tral, the caſe came on to be argued this day, when the 
| Queſtion was, Whether, under the particular circumſtances, 
an aſſignment of a leaſe which had been made by the bank- 

rupt, was an aQ of bankruptcy ? | 
Upon the report of the evidence, the facts appeared to 
be, 'That 6n the 3oth of November, Gaſcoyne, the bankrupt, 
lent for one Hall, his attorney, to advite with him about 
his affairs, when he ſhewed Hall a decree of the court of 
Chancery againſt him, and told him, he had been ſerved 
with a /ubpzna, and was threatened with an attachment, 
but was not able to pay the money. He aſked Hell, whe- 
ther his creditors could be forced to take a compoſition, 
who told- him they could not, and that, if the attachment 
thould iſlue, he muſt pay the money. He then told Hall, 
ay © Bong  thak 


# 


that the return is inſufficient, and therefore a peremptory 
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86 CASES IN HILARY TERM 
90 that ſome of his creditors had looked into his affairs, ang 
| —) they thought he could not pay above eight ſtullings in the 
Devon pound. Hall, upon this, advifed him to become a ban. 
againſt fupt. He ſent again for Hall, on the 2d of December, and 
WarTTs. then named to him fome creditors who had been longyreat 

friends to him, and had indorſed bills for htm which were 

not yet due, which would diſtreſs them, and faid, that 

he could not pay the bills, the only method by which he 

could ſecure them, would be, by an affignment of the 

leaſe in queſtion. On the 3d of December, Hall went to 

him again z and was told by him, that Cox, one of hiz 
creditors, had been with him, and had ſaid that Blake, it. 

torney for Cox, thought matters might be ſettled without a 
bankruptcy. At four or five o'clock in the afternoon of the 

d of December, the aſſignment of the leafe was executed tq 

three of his creditors—MWatts, Giles, and Hall.— After the 

L 87 ] execution of the affignment, Hall went to Blake, when, 
| upon his ſtating to him the ſituation of Gaſcoyne's affairs, 

Wi | Blake agreed it was proper a commiſſion ſhould be ſued 

out, Some of the creditors were preſent at this meeting, 
and mentioned the leaſe as a part of Gaſcoyne's eſtate; on 
which Hall told them of the aſhgnment, but did not men- 
tion when it was made, "The leaſe was worth about 400 /, 
and was only aſhigned to ſecure about 250 /. and was then 
to be held in truſt for the bankrupt, his executors, admi. 
niſtrators, and aſhgns, 'The aſhgnment recited that Giles 
had become ſecurity for the bankrupt. Fall had lent him 
money, and ſeveral bills and notes had been indorfed fer 
the bankrupt, by Wars, Giles, and Hall, which remained 
unpaid, and he had agreed to aſhgn the leaſe, in order to 
ſecure the payment of thoſe debts. 
Dunning and Peckham, for the plaintiffs. —The Solicitor 

General, for the defendant, RS As Ee. 

For the plaintifls, it was argued, that this was a fraudu- 
lent conveyance within the ſtatute of 13 £#/iz. c. 5.5 and 
that, by 1 Fac. 1. c. 15, fraudulent conveyances are made 
aCts of bankruptcy. 'Three facts are clear: 1. Gaſcoyne 
was inſolvent at the time of the aſſignment, for, by his own 
account, he could only pay eight ſhillings in the pound, 
2. He intended' to preter the aiſignees of the leaſe, to lus 
other creditors. 3, When he made the aſſignment, he m- 
tended an act of bankruptcy. In orfley v. Demattos (s), 
an aſſignment, by. deed, of al/ a trader's ſtock, though by 
way of ſecurity, and for a valuable conſideration, was held 
to be an aCt of bankruptcy. In Linton v. Bartlett (t), at 
aſſignment, by deed, of only one third of the bankrupt's 
effects, by way of ſecurity, was determined to be an act of 
bankruptcy. In thg caſe of Rt and Another, Aſſignees f 
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E contemplation of an act of bankruptcy, was held to be a againſt 


| for it. 'The circumſtances of the overplus, after paying the 
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| caſe of a mortgage, where the mortgagee muſt account for 


Ea 
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8 formed of the aſſignment, and did not obje& to it. It 
= was ſaid, this aſſignment was a fraud, in particular, upon 
= the creditor under the decree and attachment, but he 


which he had entertained at the trial, viz. that this was a 


IN THE NINETEENTH YEAR OF GEORGE 1I!.. _ 


Papps, v- Cooper, which was determined in this court T. 1759. 


17 Geo. 3- 2 parol aſſignment of part, as a ſecurity to a 
creditor, and under very fayourable circumſtances, but in nm mend prong 


fraud againſt the bankrupt-laws, and therefore void [+38] WaTTs, 
It was not an act of bankruptcy, becauſe it was not by 
deed, but ſuch an aſhgnment by deed is in itſelf an act 
of bankruptcy. | | 
For the defendant, it was ſaid, that the aſhgnment was 
of real property, and there was a bond fide conſideration, |» 


creditors to whom the afſignment was made, being limited 
to the bankrupt, (which was inſiſted upon on the other fide To 88 J 
as evidence of an intention to defraud the other creditors, ) 
is a proof of the fairneſs of the tranſaction. It is like the 


the overplus to the mortgagor, or thoſe who ſtand in his 
place. If the ſurplus had been Jimited to the other credit- 
ors, or the afſignees, hat would have plainly ſhown that 
an a&t of bankruptcy was in contemplation, Worſley v. 
Demattos went on the particular circumſtances of the caſe, 
which were very ſtrong, but it was not there laid down, as 
a general rule, that a bond fide aſſignment to a fair creditor, 
even though in contemplation of an a& of bankruptcy, 1s 
yoid. Ruft v, Cooper differed from this caſe, for, there, it 
was clear the bankrupt could not ſtand longer than the 
Saturday, and the order was ſent, by exprefs, to deliver the 
oods bare that time. 'Fhe creditors, here, were in- 


could not have taken the leaſe, if there had been no af- 
lignment, the attachment being only an execution againſt 
the perſon. z 

Lord MANSFIELD ſaid, he continued of the ſame opinion 


fraudulent deed, and an a& of bankruptcy. He thought 
It was fraudulent on two grounds : 1. It was fraudulent 
againſt the creditor under the decree. "The court of Chan- 
cery would haye relieved him againſt the defendant, and 
given him the benefit of the leaſe, notwithſtanding the aſs 
lignment was for a valuable conſideration ; for if any man, 
knowing of a judgment, or. a decree, purchaſes, though 
tor a full value, the purchaſe is fraudulent and void. 'This 
was eltabliſhed in Tvyne's Cafe (u). 'The creditor in equity 
might have had a ſequeſtratiaz of the leaſe, 2. In the 
other view, the afſigument was a clear fraud againft the 
general creditors under the bankrupt-laws, 'The bankrupt 

was 


[+ 38] Since reported, Corvp. 629, (uz) M. 44 Eliz. 3 Co. 80. b. 
G 4 | 


CASES IN HILARY TERM 


was adviſed, and agreed, to have a commiſhon ſued out 
and, after that, made the aſhgnment. It was ſaid, the 
creditors were told of the aſſignment. 'The manner in 
which they were told of it was the worſt part of the caſe; 
for the bankrupt concealed from them, when or how it 
was made, and they had no reaſon to ſuppoſe that it was 
not made long before. All amicable commiſſions are agreed 
to by the creditors, on the idea that there is to be ng 
preference. 
BULLER, Fuftice, obſerved, that the preference given ta 
the defendant, and the two other aſſignees of the leaſ:, 
was voluntary, for they had not applied to the bankrupt 
for payment of their debt. 'The motive perhaps was not 
culpable, but the tranſaCtion was contrary to the general 
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policy of the law, 


[+ 39] Since the former edition of 


theſe Reports was publiſhed, the fol- 


lowing important caſe has been deter- 
mined in the court of K:»g's Bench. 


HassELLs and Another, Afignees of 
Jacks0N,a Bankrupt,v. SIMPSON. 


 'This cauſe came on in M. 21 Gee. 3. 
before his Honour the late Maſter of 
the Rolls, (Sir Thomas Sewell,) who 
direted an iſſue to try the following 


queſtion ; viz, © Whether Fack/or - 


was a bankrupt, within the true intent 
and meaning of the feveral ftatutes 


made: relating to bankrupts, at. the 


time of the execution of a certain in- 
denture, dated the 14th of Aug 
1773, .and made between the ſaid 
Tackſon, (therein deſcribed to be a mer- 
cer and grocer,) of the one part, and 


the defendant on the other part, wit- 


nefling, among other things, that the 


ſaid Fack/en had fold and delivered to. 


the {aid defendant, all the houſehold- 


furniture, goods, chattels, and perſon-_ 


al eſtate, of the ſaid Zack/an, (except as 
therein excepted,) ſubje@ to the pro- 
- viſo therein mentioned ??? 


The trial of this uſue came on, at 


the ſpring afſizes for the county of 
Stafford, 21 Geo, 3. before Nares, Jul- 
tice, when a verdict was found for the 
_ plaintiffs, WES FEAT 

In Eafter Term following, Howorth 
obtained an order, in the court of 


Chancery, to ſhew cauſe, why there 


The rule diſcharged [+ 39]. 


ſhould not be a new trial ; which 
was afterwards argued, on the 21ſ of 
Tune, 21 Geo. 3. but the Lord Char- 
cellor did not deliver his opinion till 
April, 23 Geo. 3. when the order was 
made abſolute. | 

The ſecond trial came on before the 
ſame Judge, and a ſpecial jury, at the 
ſummer aſlizes for Staffordſhire ; and, 
upon that occaſion, a caſe was reſerved 
for the opinion of the. court, the pur- 
port whereof was as follows : 

Ralph Fackſon, of H. inthe county of 
Stafford, grocer, was, on the 28th of 
November 1777, being the day on 
which the commiſlion of bankrupt 1{- 


ſued, a trader, within the true intent 


and meaning of the ſeveral ſtatutes 
made, and now in force, concerning 
bankrupts. He became indebted to 
the petitioning creditor, in 100 /. by 
bond, bearing date the 13th of Augu/ 
1770, and payable on the 13th of Febru- | 
ary 1771. Some days previous to the 
14th of Augut 1773, he applied to one 
Child, an attorney and conveyancer, 
to propoſe an indemnity to 87mp/on, 


the defendant, againſt a bond in which 


Simpſon had joined with him, to a Mrs. 
Bartlom, At the time of this applica- 
tion, Child, to whom he was quite 4 
ſtranger, aſked him what property he 


had; and he anſwered, that he had 


the newly built houſe, mentioned in_ 
the indenture of the 14th of Auguf 
1773, beſides his houſehold goods and 
Rock in trade, He had no wore 

ATA Sr wth 


with hiin. Child then aſked, Whe- 
ther he had any objeCtion to include 
the houſehold goods and ſtock in trade, 
in the indemnity ? He faid, he had 
not;z-and that he had drawn rather too 
much money out of trade, towards 
building the houſe ; and that the mo- 
ney borrowed of Mrs. Bartlom, and 
for which Simpſon had become bound, 
was to replace the money ſo taken 
out of trade ; and that he wiſhed to 
indemnify Simp/on, 1n fuch manner as 
Child ſhould think reaſonable and night. 
'Thereupon, Ch:1d prepared the inden- 
ture in queſtion. _ | 

It recited, That the defendant, at 
the inſtance and requeſt of Fack/jor, 
and for his proper debt, together with 
Fackſon, was, by a bond of the ſame 
date, bound to Mrs. Bartlom, in the 
penal ſum of 400/. conditioned for 
the payment of 2oo/. with intereſt, 
on the 14th of the enſuing February ; 
that it was agreed between Fack/on and 
the defendant, before the execution of 
the ſaid bond, that the defendant, his 
heirs, executors, and admanltrators, 
ſhould be ſufficiently indemnified there- 
from, out of the copyhold and perſon- 
al eftate of Fack/on therem mention- 
ed; and that he ſhould ſurrender, 
grant, and aflign, the ſame to the de- 
fendant, hisexecutors, adminiſtrators, or 
 affigns, in ſuch manner as heor 
{ go ] they ſhould dire&, for the pur- 
__*._ poſeaforeſaid. Itthen witneſſed, 
that, in purſuance, and in part of the 
performanc eof the ſaid agreement, and 
in order to indemnify the defendant, 
his heirs, executors, and adminiftra- 
tors, from and againſt the ſaid bond, 
and the principal and intereſt thereby 
ſecured, and all coſts, charges, and 


_ trouble, any ways concerning the 
lame, the ſaid Fackſon, for himſelf, 
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his heirs, executors, adminiſtrators, 
and aſſigns, did covenant with the de- 
fendant, his heirs, executors, and ad- 
miniſtrators, and every of them, that 
the ſaid Fackſor and his heirs, and all 
other perſons having any eſtate or in- 
tereſt in the copyhold premiles-therein 
after-mentioned, ſhould, at his and 
their coſts and charges, within three 
months after the date of the ſaid in- 
denture, at ſome court baron, to be 
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held for the manor of 1779. 
Newcaſtle under Lynne, | , 


ſurrender into the hands 


of the lord of the ſaid p nba 
f his ſtew- s 
manor, Or O WaTrTts. 


ard, according to' the 
cuſtom of the ſaid ma- | 
nor, free from all incumbrances, all 
that new ere&ted copyhold meſſuage, 
fituate in S. within the ſaid manor, 
then in the occupation of Fack/on, or 
his under-tenants or afligns, together 
with all barns, ſtables, &c. thereto 
belonging, to the uſe of the defendant, 
his executors, adminiſtrators, and aſ- 
ſigns, for the term of 500 years, to be 
computed from the date of the ſurren- 
der; provided, that if Fackfon, his 


heirs, executors, or adminiftrators, 


ſhould, on or before the 14th of Fe- 
bruary next enſuing, pay the ſaid 200 7. 
and intereſt to Mrs. Barthm, and, 
in the mean time, and until payment 
thereof, ſhould ſave harmleſs, and 
keep indemnified, the ſaid defendant, 
his heirs, executors, and adminiſtra- 
tors, and his and their goods, chattels, 
lands, and tenements, from and againſt 


the ſaid bond, and the principal and 


intereſt thereby ſecured, and all cofts, 
charges, &c. concerning the ſame, 
then the ſaid indenture, and the ſur- 
render ſo to be made, ſhould' from 
thenceforth ceaſe, determine, and be- 
come void. Then there was a cove- 
nant by Zack/on to pay the 200. and 
intereſt according to the ſaid proviſo, 
and that he had done nothing to charge 
or impeach the title to the ſaid meſ- 


ſuage. 'The indenture then further wit-_ 


neſſed, that, for the ſame conſiderations, 
and in further part performance of the 
ſaid agreement, Fack/o did bargain, 
ſell, and deliver to the. defendant, his 
_ executors, adminiſtrators, and afligns, 
all the houſehold-furniture, goods, 
chattels, and perſonal eftate, of the ſaid 
.. Fackſon therein mentioned ; that is to 
ſay, &c.- (here followed an inventory 
of furniture in Fack/or's houſe), and 


all other the goods, chattels, ftock' in 


trade, and perſonal eſtate, whatſoever, 
of him the ſaid Jack/on, ſituate at 8. 


aforeſaid, or elſewhere in the kingdom 


of England, (wearing-apparel except- 


e&d,) to hold the ſame, to the defend- 
_ oa Py. + OM ant, 
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go CASES IN HILARY TERM 
1779. ant, his executors, ad- ed of Mrs, Bartlom, at the time of the 
miniſtrators, and af- execution of the indenture, and that it 
ww ate ” ſigns, for ever, ſubjet, did not appear, on the caſe, that he 
phagdc nevertheleſs, to the owed any thing at that time, but that 
Wa 9) proviſo aforeſaid ; and debt, and that due to the petitioning 


the ſaid Jackſon did 
thereby grant to the 
defendant, his exccutors, adminiltra- 
tors, and aſſigns, in default of the pay- 
ment of 200/. and intereſt, on the day 
mentioned in the proviſo, full power, 
at any time or times, to enter into the 
premiſes of the ſaid Fackſen, and to 
take, carry away, and fell, any of the 
faid goods and chattels. Then Zack/en, 
by the faid indenture, for himſelf, his 
heirs, executors, and adminiſtrators, 


covenanted with the defendant, his 


executors, adminiſtrators, and afſhgns, 


that they would warrant and defend 


the goods and chattels ſo bargained 
and fold to the defendant, his execu- 
tors, adminiſtrators, and aſſigns, ſub- 


Jet to the ſaid proviſo, againſt him 


the ſaid Zack/on, his executors and ad- 
miniſtrators, and every other perſon 
95% 4ſe&p whatſoever ; of all which 

s and chattels the indenture ſtated, 


'S 
that the ſaid Zack/on had put the de- 


fendant in fall poſieflion, by delivering 
to him a ſilver tea-ſpoon, in the name 
of all the ſaid goods and chattels, at the 
ſealing anddelivery of the ſaid indenture, 
— This 1ndeniure was duly executed 
by Zack/on. A commiſſion of bank- 


_ Tupt, bearing date the 28th of No- 


wvember, 17 Geo. 3. iſſued againſt him; 
and his eſtate and effects were aſſigned 
by the commiſſioners to the plaintiffs, 
on the 31ſt of December, 17 Geo. 3. 
ſach/ſon, at the time of the execution of 


the indenture, was mn {ull credit. The - 


houſe therein mentioned was then 
worth 400/, and his perſonal eftate 
worth 3800/. more. fic continued in 
trade, and in credit, untul the month 


_ of OZober 1776. |; 


T'he queſtion ſtated for the opinion 
of the court was the ſame with that con- 
tained in the terms of the wlue. 
 Thecaſecame on tobe argued, A. 24. 
Geo. 3. on Tug/day the 25th of Nowember, 

by Nares for the plamtifts, and 


| [ 91 ] Bower for the defendant ; but, 


it being alleged, on the part of 


- the defendant, that [Zac#/or was worth a 


greatdeal more thanthe money borrow- 


| 


creditor ; the court directed the argu. 
ment to ftand over till the next term; 
and that, in the mean time, the parties 
ſhould enquire, whether Fackjor owed 
any other debts at that time, and, if 
it thould appear that he did, that an 
audition, ftating ſuch other debt;, 
{hould be made to the caſe. 

No ſuch addition, however, waz 
made, and the caſe came on again for 
argument, in 7. 24 Geo. 3. on T weſ/aay, 
the 3d of February. 

Lord Mansfield direted Bower to 


begin, 

| Fle informed the court, that, in 
conſequence of what had paſſed Ja 
term, there had been an attendance at 
Buller Juſtice's chambers; and that the 
defendant had there offered to admit 
any debt, previous to the execution cf 
the indenture, which the plaintiffs 
ſhould verify by aftidavit, and that 
they had not attempted to prove any 
in that manner. The defendant, he 
ſaid, cannot prove a negative; and, 
therefore, the court will preſurae that 
Fackſon was no otherwiſe indebted than 
as 15 ftated in the caſe.—(Lord Mar/- 
field,—*< The court will not preſume 
one way or the other; the caſe only 
ſays, Jackſon was in gogd credit; 4 
man may be invery good credit, and yet 
owe a great deal,”)—'This caſe has 
been twice before the Chancellor on 
the ſame ſtate of. facts that appears 
now before this court ; and his Lord- 
ſhip ſtrongly inclined to think there 
was not enough to eſtabliſh an a& of 
bankruptcy, The queſhon 15, Whe- 
ther the atignment and conveyance, 
contained in the indenture in queſtion, 
being expreſsly made as ay indemnity 
to the ſurety, 1s fuch a conveyance 25 
conſtitutes an act of bankruptcy, with- 
in the meaning of the ſtatute of 
F Tac. $-' © 38. 4 2: the words of 
which are, © or make, or cauſe to be 


 « made, any fravndylent grant, 0! 


« conveyance, of his, her, or their, 
&* lands, tenements, goods, or chat- 
«« tels, to the intent, or whereby, Bis, 


© her, or their, creditors ſhall or may 
: | cc 
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&« be defeated or delayed, for the re- 
« covery of thei? juſt and true debts?” 
As to aftual fraud, or undue prefer- 
efice, no ſuth thing was pretended, or 
attempted to be proved. /oc/on does 
not- appear to have owed more than 
001. to all the world at the time; 
1nd this cafe differs materially from all 
the others which have ariſen on this 
clauſe of the a of parliament, in this 
circumſtance, that the party, to whom 
the conveyance was made, was not a 


Ws creditor at all at the time, nor then 


likely ever to become a creditor. Tt 
is not ſtated that he ever did, and, in 
fa, he did not, become a creditor till 
after the commiſſion of bankruptcy il[- 
ſued. It may be proper to mention 
the leading caſes, to ſhew how much 
they are diſtinguiſhable from the pre- 
ſent. In Worſley v. Demattos (a), the 
conveyance was, 4t 1s true, an indem- 
nity ; but 1t was made at a time when 


3 \ the bankrupt was ſo much indebted, 
= as to be unable to carry on his trade, 


without the aſfiſtance of Demattos ; and 
it was made for the purpoſe of being 
a floating ſecurity to him, for con- 
tingent acceptances of bills to be drawn 
upon him by the bankrupt. There 
were, beſides, many circumſtances of 
fraud in that caſe. In Linton v. Bart- 
let (b), the aflignment was to an ac- 
tual creditor at the time, and was 
made when the party was inſolvent, 


W 2nd on the very eve of abſconding to 


avoid his creditors. In Wilſon v. 


þ Day (c), the party was inſolvent at the 


time of the affignment; it was execut- 


| <d undervery fraudulent circumſtances, 
= ti protect, and prefer, a favourite 


creditor ; and only a few days before 
the bankrupt abſconded. 
v, Bedford (4), the bill of ſale was, in 
ke manner, executed under the im- 
preſſion of an immediate inſolvency, 
to give a preference to fayourite cre- 
ditors, and the very day before the 
party abſconded. Thele are all the 


In Compton * 
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material cafes, except 


except 1/779. 
that of Law v. Siinner, \_ we) 
which thall be men- 


Devon 

tioned afterwards. In 4o2in ft 

he preſent caſe, the 

the p : ATTS. 


defendant could not 
have taken poſteſſion 
of the eftate, or goods, under the itt- 


denture, at any one time, prior. to the 


commſlion. If he had, the eftate 
might have been recovered from him 
by Zackjen, in ejeAment, and the goods 
in trover ; for the court will not 

permit a truſtee to keep poſſeflion | 92 ] 
again{ his ceftus que truſt (e). Tt 

may be faid, that the leaving Tac#/or in 
potleflion gave him a falſe credit. But 
will it be contended, that his credit 
would have been worſe, if the tranſ- 
ation had been publicly known ? If 
Mr. Hoare, the banker, were to make 
an aſſignment of all his property to 
ſecure the payment of 20 /. would 
ſuch an at, when known, hurt his 
credit, or make him a bankrupt ? 
The circumſtance of the amount of 
the debt in proportion to the property 
is what affects credit, not the amount 
of the ſecurity. As to the caſe of 
Law v. Skinner (f), 1t was decided ont 
a principle which certainly is not law ; 
for the Chief Juſtice 1s there made tv 
ſay, that the queſtion turned upon 
this, © Whether the deed did not, 
iffo facto, create an inſolvency in the 
trader ? that, if ſo, it was clearly an 


a&t of bankruptcy ( g).” —(Lord 


Mansfield,—** You are right ; a man 


may be infolvent, without being a 


bankrupt; and a man may become z 


bankrupt, and yet be able to pay 255. 


in the pound. The reaſon why a man 
becomes a bankrupt, who conveys 


away all his PIpere. 1s, that he. 


thereby becomes totally rapate of 
trading.”)—Here, the proviſo would 
have prevented the defendant from 
entering or taking poſſeſſion at the 


time of the execution of the inden- 


ture ; 


, "x . 4 <& « 
OI bod 294 3 0 a 


(5) C. B. H, 10 Ge. 3. 4 Will. a7. 
" (c) B. KR, Y, 32&© 33 Geo. 2, 2 Butre 
$27, | | 


(a) B. R, H. 31 Geo, 2. I Burr, 


_ 


(d) Guildhall, after H. 2 Gee. Zo 


* &# 


- coram Lord Mansfield, 1 Blackt. 362. 


e) Infra, p. 695. 
7 CEE 15 Geo. 3- 2 Blacke. 996. 
 (g) 2 Black. b, c. 997. 
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92 | CASES IN HILARY TERM 
1779. ture; therefore the de- he conveys a copyhold eſtate, and alf 

, fendant could not have all his goods, furniture, ſtock, &c, tg 
|: Vn ſtopped Fackſen's trad- the defendant. He enumerates the 
SOS -- 0 To hold him to goods ſpecificaily, and in detail, ang 
WW Sb. have become a bank- gives a ſham poſſeflion, by delivering 


rupt by the aſign- 
ment, the court muſt 
decide, that the defendant could have 
taken polſeſhon under 1t. But he 
could not. If he had, it would have 
been a tortious a&t, and he would 
have been liable to be ſued for it, as 
ſuch, by Tack/or. 
Nares, for the plaintiffs, —The 
Maſter of the Rolls declared a pretty 
ſtrong opinton, that the aflignment, 
in this caſe, was an a& of bankrupt- 
cy, and the Chancellor gave no opi- 
nion to the contrary: he only ex- 
preſſed doubts on the ſubjeft. Jack- 
ſon, at leaſt, owed. 100/7. to the peti- 
tioning creditor at the time of the aſ- 
fignment, and that conveyance cer- 
tamly tended to delay þ/m in the re- 
covery of his juſt debt. The inſtant 
Fack/on failed m the payment of the 
bond-debt to Mrs. Barrtlom, the de- 
fendant had a right to take poſleſ- 
fion under the afiignment. Law v. 
Skizner was the folemn and unani- 
mous deciſion of the court; and 


this 1s to the full as ſtrong a caſe as 


that was, There, the bankrupt con- 
tinued in credif” near two years after 
the aflignment. A conveyance of 
fart of a trader's property may be 
fair ; a conveyance of the whole muſt 
be againſt the ſtatute, Ne 
Bower, in reply, contended, that 


the execution of the aſſignment muſt 


have been an a& of bankruptcy, ' at 
the time when it took place, or could 
not become fo afterwards. 

Lord Mansfield, —1 have endeavour- 
ed to find out where there can be a 
doubt in tkis caſe. A fraudulent diſ- 


poſition of a trader's property is void | 


againit his creditors; and, if it 1s 
done by deed, it is by force of the 
ſtatute of James an at of bank- 
ruptcy. In the preſent caſe, the aſ- 
fignment is by deed ; and what has 
the trader done by that deed ? Why, 
to ſecure the hritint againſt the 
conſequences of being ſurety for him, 


a ſpoon. It has been ſettled, oyer 
and over, that, if a trader makes xz 
conveyance of all his property, th 
is, inſtantly, an a& of bankruptcy, 
It is fraudulent :; it deſtroys the ca. 
pacity of trading. In this caſe, Jac. 
ſon could not fairly fell. an ounce of 
merchandize after the aſſignment, 
The whole belonged to anather man, 
It was a fraud in 7ackfor: to deal with 
any body as a trader. There is an. 
other ground. By the affignment 
Fackſon defeated every other cre. 
ditor. The petitioning creditor was 
deprived of the benefit of an ation. 
There was nothing left for him to 
take in execution, 1if the deed was 
valid, But it may be faid to have 
been void againſt creditors, and that 
the goods might ſtill have been taken 
in execution, under the ſtatute of 
Queen Elizabeth (hb). If fo, it was 
fraudulent, and therefore an a& of 
bankruptcy, under the ftatute of Zam:. 
It makes no difference that Simpfir 
was not a creditor at the time. It was 
a preference to him, when he ſhould 
become a creditor. Another thing : It 
does not appear that Simp/onap- 
plied for, or knew of, the af- [| 93] 
ſignment, Tac#/on ſent for the 
attorney, who, I think, blundered. If 
he had only made a conveyance of 
copyhold eſtate, it might have made 
a diſference ; though 1 give no opinion 
on that head. After the number of 
caſes that have been decided, I can 
have no doubt. We mult not always 
rely on the words of reports, though 
under great names : Mr. Juſtice Black- 
one*s reports are not very accurate. 
Willes, Aſhhurſt, and Buller, Juſtices, 
concurred in opinion with his Lordſhip. 
The p2/tea to be delivered to the 
plaintits. | | 
The cauſe, I believe, has never 
ſince come on in the court of Chan- 
cery, for farther dire&tions. | 
Vide alſo Butcher v, Eaſto, M. 2 
Geo. 3. infra, þ. 282. 


— (#) 13 Eliz. c. bL 
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IN THE NINETEENTH YEAR OF GEORGE 11T. 


COoonLAN againſt WiLLIAMSON. 


Þ an ation of debt upon a bond, tried before Lord 
MANSFIELD, On a plea of non eff faftum, it appeared, by 
the bond, that the ſubſcribing witneſs was one Szeele. He 
was not produced, but the plaintiff proved that one Szeele 
had gone to the Eaff-Indies about five years ago as a cadet, 
in 2 ſhip in which the defendant was purſer. Enquiries 
had been made after him, and it did not appear that he 
had ever returned. Webb, a captain in the ZEaſt-lndia 
Company's ſervice, ſaid he was in the trading way in 11d. 
The plaintiff had applied to the defendant to ſettle the 
bond, when the defendant offered to pay 80/. immediately, 
.and to ſettle the reſt of the debt, with intereſt, at the 


_ 


93. 
179%. 
—_— —_ — 


Monday, 
8th Feb. 


In an action on 
a bond, if the 
defendant's 
admiſhhon of 
the debt 18 
proved, and 
that the ſab- 
{cribing wit- 
neſs cannot be 
got, it will 
be ſuficient 
to prove the 
defendant's 
hand-wiiting. 


_ end of the year. 'The plaintiff refuſed to agree to this. 


propoſal, upon which. the defendant ſaid, that he could 
not recover, for the bond was executed on ſhipboard, and 
that he could not get the witneſs. Phe defendant's hand- 
writing was proved, and alfo a receipt, and ſubſcription to 
a bond to the Eaſi-India Company, by Szezle.—Upon this 
evidence, Lord Mansfield directed the jury to find a verdict 
for the plaintiff; and, now, upon ſhewing cauſe againſt 
a rule for entering a nonſuit, the queſtion, Whether, under 
the above circumſtances, the evidence of the defendant's 
hand-writing was admiſſible ? came on to be argued by the 
Solicitor General and Davenport, for the plaintiff, and Dun=- 


aing and Morgan, for the defendant. But the counſel for 


| the defendant thought it was impoſbble for them, after the 
admiſhon by the defendant, as aboye ſtated, to ſupport 


The rule diſcharged, with coſts [0F]. 


[tF] Vide Lord Ferrers v. Shirley, when the ſubſcribing witneſſes reſide 


B.R.H. 4Geo.2. F itzg. 195,196. Gould | there, are made evidence in Great Bri- 
V. Jones, Tr. 2 Geo. 3. Lawof N. Pr. tain, on proofs of the hand-writing of 


230. By 26 Geo. 3. cap. 57. + 38. bonds 
_ and deeds executed in the Zaft Indies, 


Kd 


the parties and of the witneſſes, 
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94 . CASES IN HILARY TERM 
1779- 
þSotog Boyce againff WHITAKER. 


If the defend- JÞH5 was an action of debt on a bail-bond, brought by the 
recep _ plaintift as aſſignee of the ſheriff of Kent. "Phe defendant 
barmte-of 4 prayed oyer of the bond and condition, and ſet forth the con. 
H.6.c.9g.in dition, which was in the uſual form, and then pleaded, «That, 
a ous an *©* before the making of the writing obligatory aforeſaid, ty 
pres e 4 « wit, by a certain aft made in a parliament of the ſaid 
> milrecital is © Henry the 6th, held at Weftminfter, in the county of 
fatal.—If the © Midd/z/ex, on the 25th day of February, mn the ' 23d 
replication © year of his reign, 1t was, among other things, enacted, 
pips ewrrang « by the authority of the ſame parliament, that no ſheriff, 4 
it will be bag, © under-ſheriff,, ſheriff's clerk, ſteward, or bailiff of fran- B 
upon: ſpecial «© chife, ſervant of bait, or coroner, ſhould take any & - 
demurrer., « thing by colour of this ofhce, by him, nor by any othes 
_« perſon, to the uſe of any perſon, for the making of any 

« return, or panel, and for the copy of any panel, but 

'« fourpence. And that the ſaid ſherifts, and all other 

« officers and miniſters aforeſaid, ſhould let out of priſon 

& all manner of perſons, by them, or any of them, ar- 

« reſted or being in their cuſtody, by force of any writ, 

*« bill, or warrant, in any action perſonal, or by reaſon of 

'« indictment by treſpaſs, upon reaſonable ſurettes of ſufli- 

« cient perſons having ſufficient within the counties 

'« where ſuch {perſons be let to bail, or mainprize, to 

« keep their days in ſach place as the ſaid writ, bills, or 

« warrants, ſhould require z ſuch perſon or perſons which 

« were or ſhould be in their ward by condemnation, ex- 

'« ecution, capias utlegaium or excommunicatum, ſurety of 

*« the peace, and all ſuch perſons which were or ſhould 

« he committed to ward by ſpecial commandment of any 

« Juſtices, and vagabonds refuſing to ſerve according to 

« the form of the {ſtatute of labourers, only excepted. And 

'« that no ſheriff, nor any of the officers or miniſters afore- 

-« ſaid, ſhould take, or cauſe to be taken, or make any 

« obligation, for any cauſe aforeſaid, or by colour of their 

« office, but only to themſelves, of any perſon which 

& ſhould be in their ward by the courſe of the law, but 

&« by the name of their offices, and upon condition writ- 

« ten, that the faid priſoners ſhould appear at the day 

« contained in the ſaid writ, bill, or warrant, and in ſuch 

. & places as the ſaid writs, bills, or warrants, ſhould re- 
&« quire. And if any of. the ſaid ſheriffs, or other. of- 

& ficers or miniſters aboveſaid, take any obligation in 

« other form, by colour of their office, that it ſhould be. 

« yoid, as by the ſame a, among other things, more 

os - « fully 


POETRY _ 
———S 5 l 


[ 
' Li 

[ 

n 

"2 

' 

[| 
» 
v + 
ſ 
i,.h 
|| : 
[ 5 
vl 
4 
[1 0 
ti 
'4 
; , 
| 
ll 
+240 
i 
u 
My bt 
$45 13% 
on 417TH 

11454 

ih $1} 
tht 43 
4* + 
' +, 7% wy 
'o 4 ” 54 

7 3 
: $4 

an $1. * i" 
©. L Ie. 
1641 fot 
ad 1 , 
. Y 
W434 ; nlp 
! * © 50þ 
b 7 if 
\ 1-1 1 
' ty 14 

M1 8 
Lk 142M 
4 OR 
91 $; 158 
NI 
Wd 51 Py, 
4 \ +8 
ir - " 
HEAT 
WEIS! 
{4 ' | , 
F 4% 4 i 
\ iT 144 
1.4 j 
W F1 Us 
£1 + ' #44 

1427 
0 

LE * Wi) 
WAS. 
1 4.5% 

* n/!! 
WIE / 
ET 

} dl 
'F\. 1,4 
191 4 

« ns \ 
4 4 } 
Wh " '2 
4 ; 

18 wh a 
12 
on 

, i 
"#24 j iy 
1 , 
£45 ry 

4 » Ng { 
*1z "0 i} 

\ 
l 91 ww 
. 984 \s 
4 LEES 
42] TY »l 
"Hs 
tf of 115 1+ 
4 IRR 
iF WS | 

y 
We 
45 9 

78 [Ni 
(| T4. 
04 $1) 4 bs 
mer. 
. ut 
[ "Þ " 
+7; Vit { 
"n bh 
4 : ; 
Wl 
l +I 
[ \ \ 
By.” 2 
| be 
l 45g 
k 4. 
wy. IE 
4. 3.8 
06.8 
+79 

WP: i] [; 

LY. 
2.313% " 
- 
m7 4 ; 

\ «N 

fa fo 
j Pu 
BA .. 
i 1 
113860 

V ht) 2, 

6 , 

Wu, 1 1 

$: 

B+ 0 
740 
in PET 
MF: iſ 
FEES 
[ AY 4 
RE 
Wh © f 
N 4 
'v9 he 
0 ®, | is 
+, 4h 
7% OI % 
'q by, $2 [ 
BELATs | 

q 
** 128 

1 2008 

—— 
HEY 
" ; iT. 

þ 
a: 
} \# 
__— 
it: 
4. : 
hk 
oy 
Th to 
% +, 
V 
FX : 
Pg. 

"<> 

2 1 

of Ws b 

F "= 

, 7 

#1 445: 14.0 

J43:þ 
vv 3488 

RARE 

Pt 1 

We. 

CR7s” 

i vn 

439 - F 

2,35 38 

t * 248 

\* 

RES [ 

KÞ+. * . 

14, 456 

vv 


- 0 Y 
KH s F. 
TIER J 

+4, 428 

dv, 

F A £ 4 
Bs ffs 243" 
w on 45 : 

$44 
\H,-- WA. 
: 17 
1, FF ? 
Wali IP : 
__ 
er TY 73 
Ll ol 4 T : 
3. 0 k 
Fs po 
} i 8; | 
b, þ 
Red F 

*þ nt, 
Wr BY 3 

+» V3 : 

\% F 
- $90 
? BY [ ; 

15 by * ? 
1.548 
v +9 * 
£148 a 

” 4 
li I it i 
>. 

"+ 

[; 1 18 

CA þ. 1h ris 
+: F ! 
.* EI 
+ 4M 

My. [3 
£8 

m4” 

» £07,” © Eh . 

_ 

1-4 +. 

'® FA 3-7 

WR of 4 

+» 3... 6s 

+ 1 12.8 

4 ' (FCY 
v7 hh! 
; 44" 

2 an 

% _— 

©» 1 23888 
«ar wh : 
Wo. 9, 
ET 
\ © 4 


- Fans = wat5 2 5 ai 
EEE ES 
= De "-—_ - A = * 
CE If Es He ST 
COPEL io ERIE = 
EET ena 


N THE NINETEENTH YEAR OF GEORGE 11, 


6 fully appeared :” Phat the defendant was arreſted at the 
ſid time of making the ſaid writing obligatory, (6th Fry 
1778,) by the ſheriff of Kent, on a pluries latitat return- 
able on Wedneſtlay next after three weeks of the Holy Tri- 
wity (1778), and that the fheriff, upon that arreſt, took 
bail, the writing obhgatory aforeſaid, with the condition 
aforefaid, for enſe and favour 'to the ſaid-defendant of his im- 
priſonment by the ſaid thertffthewn, and tohave and obtain 
his delfverance therefrom ; which ſaid writing obhgatory 
the ſaid ſheriff took by colour of hrs ee, againft the form 
of the ſtatute afore/aid.— The plamtiff replied, that 'the de- 
fendant, before the return 'of the writ in the declaration 
mentioned, 'to wit, on the day of 'the date of 'the 'bond, 
vis. 4th Fuly 1778, as bail for his appearance at the-re- 
turn of 'the writ, 'fealed, and, as 'his act and deed, deli- 
yered, the bond, in the manner m the declaration men- 
tioned, *2vizhout this, that the ſaid ſheriff, upon the arreſt 
of the defendant 1n the plea 'mentioned, took bail, the writ- 
ing obligatory aforeſaid, with the -condition aforeſaid, for 
eaſe and favour to the Uefendant of his impriſonment'by'the 
ſaid ſheriff ſhewn, 'in manner jand form, tc. and this the 
« /nid defendant 'is ready to verify.” — To "this replication the 
defendant demurred; and ſhewed for (cauſe, « "That the 
« replication, 'denying 'the whole ſubſtance of the -plea, 
« concluded with a verification, and to the court; whereas 
« it ought'to have concluded'to'the country.” _ | 
Baldwin, for the defendarit, contended, that this cafe 
was within the reaſoning and _general'principle laid down 
in Trapaud v. Mercer (v), viz. « that, wherever *there 
« 1s an affirmative and a negative, the concluſion ought to 
«'be'to the country.” He ſaid, that the plea and replication 
here were analogous to the pleas and replications in aftions 


__ 
— 


caſes, the replication always concludes to the country. Fe 
alſo cited, as in point, a cafe of Afb v. Walker, which had 
been determined in this court laſt term. , 

Morgan, for the plaintiff, inſiſted, 1. That the conclu- 
hen of the replication was right. 2. 'That the plea was 
bad, and- therefore ' at all events the plaintiff would be en- 


Foden v. Haines in Carthew (ww), where, although there 


Was a demurrer to a replication hke the preſent, and- which 
concluded with a verification [107], no objeCtion- was made 


300. 
[10] Ttisnot ſtated; eitherin Carihbew traverſe muſt .conclude 


% 
* 


on'the'ſ{tatutes againſt gaming and uſury ; and that, in thoſe 


titled to judgment. 1. As to the firſt point, che cited | 


ON 


(v) T. 33 & 34 G.2. 2 Burr. that caſe, concluded with a verifica- 
1022, tion. Morgan (inferred that it did, 
(w) B. R. E. 6, & M. Carth. -probably becauſe of the traverſe ;- but, 
| although 4t. is:a genera] rule; that a 
7 with -a-verifi- 
or Comberbatch, that the replication, in - cation, : yet it may,. and, .whenit com- 


og 
_ 1779. 
Boyce 
agarnft 
WHITAKER. 


prites 


g6 CASES IN HILARY TERM 


1779. mn that ground z, and he obſerved, that, by the report «f 
the ſame caſe .in Comberbatch (x), the court is ſtated t5 
Boycs Have ſaid, that the plaintiff ſhould have alleged, that the 
againſt bond was pro bono et vero debito, and then traverſed the eaf: 
WHirakER. and favour. He alſo cited Lenthal v. Coke, in Saunders and 
S$:derfin (y), where the replication was exactly ſimilar tg 
this, concluding with a traverſe of the eaſe and fayour, 
and a verificationz and yet, on a ſpecial demurrer, the 
preſent objection was not made. He mentioned alfo ; 
precedent of the ſame ſort in A/bton's Entries, title Debt (2). 
2. He argued that the plea was bad on two accounts. In 
the firſt place, becauſe the ſtatute of Hen. 6. was mil. 
recited, there being two variances, viz. © indidtments } 
_ « treſpaſs,” inſtead of © indictments 9 treſpaſs” and « <. 
« pas utlegatum” inſtead of * capias utlagatum.” In the e- 
cond place, he ſaid, the plea was bad, becauſe it averred 
matter dehors the deed, contradictory to the condition 
for the condition ſtated the bond to have been taken for 
the defendant's appearance, and-the plea averred it to have 
been for eaſe and favour z that, if the condition had been 
for the payment of money, eafe and favour might haye 
been averred, becauſe that might not have been inconſiſt. 
ent. He cited; on this head, 5 Com. Dig. 224. Cock v. 
Ratcliffe, Caſes temp. Hardwicke, 287. and Collins v. Blan- 
tern (a), [11]. | | 
Baldwin, in reply, obſerved, as to the concluſion of ' 
the replication, that, in none of the caſes cited by Mer- 
gan, the concluding with an averment had been aſſigned 
as a cauſe of demurrer, With regard to the miſ-recital; 
of the ſtatute, he ſaid, that, if it is a public aCt, the court 
| | would 
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riſes the whole ſubſtance ofthe plea, tion, that it was entered into as an in- 
it ought to conclude to the coun- demnification to the plainriff for a note 
try [+40]; Haywood v. Dawies, which he had given to a perſon to bribe 
1 Salk, 4. pl. 10. Robinſon v. Railey, him not to appear as a witnzſs on an 
1 Burr. 316. | indictment. The plaintiff demurred 
(x) Comb. 245. _ generally; and it was argned, that this 
(3) MH. 20 Car. 2. 1 Saund, 156. was an averment of matter i pats, 
1 Sid. 383. | dehors the deed, and therefore bad; 
(z) A/oten, 266, 207. \.._ but the courtover-ruled the demurrer, 
(a) C. B. E. 7 G.3. 2 Wil. 352. on the ground that the deed was void 
11] That caſe was an ation on a ab initio, Morgan muft have cited this 
bond, conditioned for the payment of caſe therefore by way of anticipation, 
a ſum of money. The defendants and to diſtinguiſh it from that before 
pleaded, after ſetting forth the condi- the court. 
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[+ 40) In Mullixer v. Wilkes, B: R. clude to the court ; and that, thereforey 
FE. 23 Gee. 3. cited infra, p. 414. Bul- that was the ſafeſt way, [015] Vide 
ler, Juſtice, ſaid, there 1s no caſe Hedges v. Sandon, B. R. E. 28 Geo. F 
where it has been held, that a traverſe 2 Term Rep. 449, : 
with an inducement ſhould not con- | 

II 
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would not take notice of them, and, if a private aCt, the 
plaintiff ought to have replied © nul tel record” [+ 41]. 
Lord MANSFIELD ſaid, \that, if the defendant had unne- 
cefarily ſet out the aCt of parliament, which it ſeemed to 
him he had, he would hold him to half a letter [12]; 
[(F] and that, as to the other objection to the plea, a 
bond taken for the defendant's appearance at the return of 
the writ, could not be for eaſe and fayour, and, therefore, 
the condition and averment in the plea were inconſiſtent. 
BULLER, Juice, thought there was no doubt but the 
concluſion to the replication was bad, as the whole ſub- 
ſtance of the plea was denied ; but that it was unneceſſary 
to look beyond the plea, which was clearly bad. He faid 
there were many caſes where the word © aforeſaid” had 
been held to tie the party up to an exact recital, and the 


plea here concluded that the bond was taken ©« againſt the 


« form of the ſtatute aforeſaid.” 


[+ 41] In the caſe of Rex v. Yue, 
B. R. M. 21 Car. 2. 1 Lev. 296. 
which was an information under a prz- 
vate a&t of parliament, after verdict 
for the proſecutor, on the plea of ** not 
« ouwilty,” a motion was made in ar- 
reſt of judgment, becauſe there was a 
miſtake in ſetting forth the commence- 
ment of the parliament. 'Fhe anſwer 
given was, that, being a private att, 
the court could not take notice of the 
miſtake, on that motion, as it did not 
appear on the record, and that the de- 
fendant ought to have pleaded nul el re- 
cord ; but the court held that they were 
bound to take notice of the commence- 
ment, prorogations, and ſeflions of par- 
lament, It ſeems to follow from that 


caſe, that miſrecitals of private acts in 


other reſpe&s can only be taken notice 
of by the court, when there 1s a plea 
of nul tiel record, PFide, to that effett, 
Fiat 'v. Hill,” B., R. M. 10 W. 3, 
1 Ld. Raym, 381. 1,Salk. 330. 

| [12] Lord Mansfield aſked, if there 
was any doubt whether the ſtatute was 


Vor. 1. 


Judgment for the plaintiff. 


a public a&t, and Dawerport, as amicus 
curie, ſaid it had been doubted, and 
was therefore always ſet out.—-It is re- 
cited in the caſe of Lenthall v. Coke, 
and alſo in Dive v. Maningham, 
Plowd. 60. KF But in Samuel v, 
Ewans, B. R. T. 28 Geo. 3. 2 Term 
Rep. 569. the court held clearly, that 


'1t 1s a public a&, and therefore ſaid, 


that they would take notice of it though 
not pleaded. . Qu. Whether the ſame 
act may :10t be public as to ſome clauſes, 
and private as to others? Yide Rex 
V. London, T. 3. W. & M. Skinn, 
293, 294+ | 

[xF] Vide S. P. ruled as to the ſta. 
tute vt Scandalum Magnatum, 2 Ric. 2. 
cap. 5, m Lord Cromwell's -Caſe, 
B. R. T. 20 Eliz. 4 Co. 12. 6b. and 
Viſcount Say and Seale v. Stephens, 
B. R. M. 4 Car. 1. Cro. Car. 135. 
and, as to this very {ſtatute of 23 Hy. 6. 
in Trufſel v. Afton, B. R. M. 30 El. 
Cro. El. 108. Vide alſo Holby v, 
Bray, B. R. H. 19 & 20 Car. 2. 1 
Sed. 350, | 
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1779. 


Tueſday, gth 
Feb. 


When there 
is. a bond and 
alſo a deed of 
covenant to 
fecure an an- 
nuity, al- 
though the 
bond 1s for- 
feited before 
a diſcharge 
under the in» 
ſolvent a& of 
16 Geo. 3. c, 
38. the party 
may be ſued 
upon the cove- 
nant, for pay- 
ments becom- 
:ng due after 
the diſcharge, 


CASES IN HILARY TERY 


/ 


CoTTEREL again/ſ/ HOOKE. 


JN an aCtion of covenant, the plaintiff declared, "That, in 

conſideration of 240/. paid by him to the defendant, 
the defendant, by an indenture, bearing date the 7th of 
Fuly 1767, had covenanted, that he would pay the plain. 
tiff an annuity during his life, of 40/7. a year, at four 
quarterly payments, and that 60 /. of the annuity became 
in arrear on the jth of April 1778. 'The defendant prayed 
oyer of the deed of covenant, which was ſet forth, and by 
which, after reciting that, for the better ſecuring * the an. 
nuity, the defendant had executed a bond to the plaintif}, 
bearing even date with this deed, in the penal ſum of 400/, 
he aſſigned to the plaintiff, for his farther ſecurity, a falary 
of 50 /. which he enjoyed as one of the clerks to the audi- 
tor of impreſt, and covenanted to pay the annuity by quarterh 
payments, He then prayed oyer of the bond, which was ſet 
forth, and alſo of the condition, which was alſo ſet forth, 
and was, 'That, if the defendant ſhould pay the annuity at 
the regular quarterly payments, and ſhould perform all the 
covenants in the indenture bearing even date with the bond, 
then the bond ſhould be void. He then pleaded, 1. That 
the plaintiff ought not to have any execution againſt the 


_ defendant, other than againſt his real eflate, his money in the 


funds, or his money lent upon real ſecurity only, becauſe the 
indenture of covenant which he had ſet forth, and hat 
mentioned in the condition of the bond, were one and the 
ſame ; that the bond and deed of covenant were both given 


| to ſecure one and the ſame annuity ; that, after the execu- 


tion of the deed of covenant, and the bond, and before the 
22d of January 1777,, mentioned in an aCt, &c. (the in- 
ſolvent debtors' aCt of 16 Gez. 3.) (b). viz. on the 7th of Ja- 


 nuary 1776,, 201. for two quarters of the annuity became 


| due, and was not paid according to the tenor and effect ot 


the ſaid bond, whereby the ſaid bond became forfeited,. and 
the penal ſum became due and owing to the plaintifi, 
and that,, before the firſt day of Fanuary 1776, the defend- 
ant was arreſted, and in aCtual cuſtody of an officer of the 
ſheriff of Mziddleſex, and held to bail by virtue of a bill of 
Middleſex, and that he ſurrendered himſelf in diſcharge of 
his bail, and was, thereupon, committed to the priſon of 
the King's Bench, before the 26th of Fune 1776, in the 
ſaid at mentioned, viz. on the 17th of May 1776, and 
continued there till the time of his diſcharge, and that, at 
the general quarter ſeſſions. for Surry, held, by adjourn- 
ment, on the 29th day of Fuly 1776, he was diſcharged 

| | _ according 


(5) c. 38. 
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| : | according to the form and effeCt of the faid aft ; and con- 
E cluded with a verification, and prayed judgment if the 


than againſt his real eftate, Fc. 2. 'Fhat, before the 22d 
of January 1776, viz. on the 8th of December 1775, he 
BZ was arreſted, &c. (ſtating the arreſt, ſurrender, and dif- 
Mm charges as In the former plea), That the indenture of: which 


BD all debts thereupon owing, and accruing, from the defendant to 
== the plaintiff, were contrafed, and occafioned, before the 224 of 
= January 1776, to wit, on the 7th day of Fuly 1767, and 
= this, &c. wherefore he prayed judgment whether the 
BZ plaintiff ought to have any execution, other than againſt his 
= real eftate, Wc. The plaintiff demurred generally to each 
= of the pleas; and the caſe came on to be argued this day, 
= by od for the plaintiff, and Bolton for the defendant. 

= (By the ſtatute of 16 Geo. 3. c. 38. 5 41. it was enacted, 
== <.'That the future real eſtates, as well freehold and copy- 
+ MW hold, as cuſtomary copyhold, or money in the funds, or 
E” lent upon real ſecurity of perſons diſcharged under the act, 
EZ ſhould remain liable to their reſpeCtive creditors, and that 
WE execution might be ſued out againſt ſuch real eſtate, or 


Ie "= . . . 

d, WE: money in the funds, but not againſt their perſon, or other per= 
i: RT Sal efare”). { FE 

i RE Yd, for the plaintiff, contended, that, ſuppoſing the 


he E- bond to have been forfeited before the diſcharge, and hat 


he WE fecurity gone, yet that did not. deſtroy the other ſecurity 
at by the deed of covenant, and that the plaintiff had his 
he [WE cleftion to proceed on either, as he pleaſed. He faid, the 
en ME only queſtion was, Whether the inſolvent debtors' a&t dif- 
v- WE charged the payments. of annuities, which became due 
he WI after the diſcharge ? 'Fhe words of the ſtatute are, * 'That 
n- WE © 20 perſon to be diſcharged by this act, ſhall be impri- 
a- WE © loned by reaſon of any judgment or decree obtained for 
ne WE © payment of money only, or for any debt, damages, con- 
of WE © tempts, colts, fum or ſums of money contracted, in- 
nd Wa © curred, occaſroned, owing, or growing due, before the ſaid 
iff, WE © 22d day of Jaruvary 1776” (c). But the word © occa- 
1d. WW © /1ored” muſt be confidered as applied only to © contempts,” 
che WT otherwiſe the inſolvent would ' be diſcharged from con- 
of Wiiingent debts, which is not the caſe even of a bankrupt 
of Wi vho has obtained a certificate. * Owing and growing due” 
of {Wii vean, in the above clauſe, the ſame as © grown due,” 
the WT vhich is manifeſt from a ſubſequent ſeftion (d), where the 
nd WE pcrions diſcharged are authoriſed to plead, to any aCtion 
at {Wrought © for any debt, ſum, or ſums of money due be- 
rn- WT © fore the 22d of January 1776,” that ſuch debt or ſum 
cd, WE ©! money, was contrafed, or due, before the ſaid 26th of 


& Fanuary.” 
{(e) feet. 33. (d) feet. 36. 
H 2 


= the plaintiff had brought his aftion was dated and made, and 


F77% 


againit 
Hooke. 
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plaintiff ought to have any execution againſt him, other Correeg 
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COT TEREL 
againſt 
HookE. 

*\:.-x00;] 


(-) T. 9G. 1. Viner, vol. 7. p.71. (g&) C. B.T. 16 Geo. 3. Since Ie: 
A | 
(1) Pide infra, E, 20 G, 3. Pp. 393+ 


CASES IN HILARY TERM 


« Tanuary.” At any rate, the words © growing due” cay 
only extend to the quarter's payment, which was accruin 
on the 26th of Fanuary, for by 5 34. it 1s exprelsly provided, 
that no perſons thall, by the act, be diſcharged of dehtz 
ſubſequent to that * date. Where an annuity 1s ſecured, (as 
in this caſe,) by a deed of covenant, a bankruptcy does not 
diſcharge future payments ; although, if the only ſecurity 
is a bond, which has been forfeited before the bankruptcy, 
a court of equity, in favour of the creditor, will allow him 
to conſider the penalty as a debt, and to prove the yalue of 
the annuity. He cited, to prove that the remedy under x 
deed of covenant is not taken away by a bankruptcy, 
Fletcher v. Bathurſt, Viner, title Creditor and Bankrupt (:\, WW 
He alſo mentioned Jeb/ter v. Bannifter, which was a caſte 
in this court, laſt term (f). Such an annuity as this, was, 
he ſaid, clearly a contingent debt, becauſe, unleſs the 
party live, it never can become due ; that the laſt inſolvent 
aCt of 18 Geo. 3. c. 52. was deciſive on the queſtion, for 
that a new clauſe was introduced into that aCt, (4 30.) to 
relieve the grantors of annuities (who have been fugitive 
beyond ſeas) when ditcharged under it, from the accruing 
payments of fuch annuities ; that this clauſe was a legilla- 
tive expoſition of the former acts, for it recited, that, 
without ſuch expreſs proviſion, ſuch perſons could not have 
the benetit of the act, (which in its other proviſions reſem- 
bled the former ones,) in reſpect of the accruing payments 

of annuities. | 
Bolton, for the defendant, ſaid, that all Wood's argu- 
ment applied only to the ſecond plea, but that hzs objection 
to the action was, that both the bond and covenant were 
entered into to ſecure the ſame annuity, and that the bond 
having been forfeited, the penalty had become a preſent 
debt, under which the es 0s have received a divl- 
dend; that he admitted this caſe was not within the ſtatute 
of the 75th of Ges. 1. c. 31. relative to bills, bonds, notes, 
and other ſecurities to be paid at a future day, but that on 
the forfeiture, the penalty having become a preſent debt, 
the diſcharge under the act had relieved the defendant 
againſt the payment of the annuity ; that, as to the caſe of 
a bankrupt, there was no doubt; that the point had been 
1olemnly decided by the court of Common Pleas, in Perkins 
v. Kempland (g), which caſe he read from a note lent him 
by GovuLD, Juſtice; that, if there was a difference, the 
caſe of an inſolvent debtor was more favourable, becaule a 
bankrupt is conſidered as a criminal ; that the ſame facts 
were now before the court as if an action had been brought 
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on the bond, for that the deed purported to be given for 1779. 
the farther ſecuring the ſame annuity for which the bond 

was given. He allo cited a caſe of Raincock v. Freemantle Corres. 
in this court about {ix years ago, where an inſolvent debtor againſt 
who had been diſcharged, gave a note for a debt which Hooke, 
had accrued before his diſcharge, and it was held to be 
yoid [+ 42]- 

Lord MansFieLD ſtopped Word from replying. 

His Lordſhip ſaid, the queſtion was, Whether, when 
there was a bond with a penalty, and alſo a deed of cove- 
nant, and the plaintiff made no uſe of the penalty, he 
ſhould be barred of his remedy under the deed of covenant ? 
That he took the caſe of a bankrupt and inſolvent debtor 
(as to this point) to be” the fame. "Phat when a-man has 
two remedies, he may elect. 'LThat if the plaintiff had 
made uſe of the penalty, the caſe would have been different ; 
but that, as he had not, he might proceed as often as he 

leaſed for breaches of the covenant. 

BULLER, Fuftice, ſaid, that here were two pleas, one of 
which (the ſecond) was upon the deed of covenant. "That, 
if the covenant had been the only ſecurity, nothing had 
happened to bar it. 'That the other plea ſtated the bond, 
conditioned for the regular payment of the annuity. That 
the court could not, becauſe ſuch a bond appeared to have 
been given, determine the other ſecurity to be void. 

Judgment for the plaintiff [+ 43]. 


[+ 42] I have not been able to find alſo the ſame doQtrine confirmed in 
that caſe, and, in the caſe of Be? v. Cockſhott v. Bennett, B. R.M. 29 Geo. 3. 
Barber, B. R. M. 23 Geo, 3. which by Lord Kenyon, 2 Term Rep. 763. 765. 
aroſe on the inſolvent a& of 1781, the ide Ex parte Burton, Canc. 1744. 
contrary was expreſsly determined. 2 Atk. 255. | 
IF As it had been in the caſe of [+ 43]: Vide Wylke v. Wilkes, M. 
a bankrupt, in Trueman v. Fenton, 21 Geo. 3. ſnfra, P. 519. 

B. R. H. 17 Geo. 3. Cowp. 544. Sec | 


WirxIiNs and Others, Aſſignees of BROOKE, Thurſday, 
a Bankrupt, again// CARMICHAEL. 


Hs was an action of Zrover, brought by the aſſignees A copia of 
of a bankrupt, for a ſhip, of which the bankrupt was hg Ges: ho 
owner, againſt the captain. 'The cauſe was tried before ſhip for wa- 
Lord MansFIELD, at Guildhall, at the Sittings after JM. ges, ſtores, or 
I9 G. 3. (hb). The defence ſet up was, that the captain hs UbP eee 
had a lien on the ſhip for his wages, and for ſtores, provi- '* *"S and. 


L lions, and repairs. A verdict was found for the plaintiffs 
| with 60g /. damages, ſubject to the opinion of the court, 


on 


(hb) Thurſday, 10 December 1778, 
on 
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CASES IN HILARY TERM 


17790. ona caſe, which ſtated as follows :—*« "That the defendan 
being the captain cf the ſhip Africa, mentioned in the de. 
Witkins Claration, beſpoke and directed repairs to be done to the WI 
againit 41hip, before ſhe ſet out upon her laſt voyage, and likewiſs MW * 
Carmi- * directed her to be ſupplied with ſtores and proviſions, for WE 
CHAEL- which repairs, ſtores, and provifions, the defendant was V 
*[ 102 ] liable as well as the owner. 'That the defendant likewiſe WW 
had wages due to him. That Brooke, the owner of the 
ſhip, became a bankrupt, and, after the bankruptcy and the 
demand (of the ſhip) therein after mentioned, the defendant 
paid the creditors their bills tor ſtores and repairs. 'That 
the plaintiffs (the aſignees) d:manded of the defendant ts WW 
deliver the ſhip to them, which he refuted, without having WW 
an allowance in his account for his wages, and the money 
he was /able to pay for the bills before mentioned.” —The 
queſtion, on the above facts, as ſtated for the opimion of 
the court, was, 4 Whether, in this action, the defendant 
could be allowed to retain, and have deducted out of the 
damages which ought to be given for the value of the ſhip, 
the ſeveral ſums mentioned in the caſe, or any of them; 
or whether any of the above articles were ſo fir a lien on 
the ſhip as to juſtify his refuſal to deliver the ſhip to the 
plaintiffs without being paid ? If the court ſhould be of opi- 
nion that the defendant had a lien on the ſhip for any of 
his demands, a nonſuit to be entered. But, if they ſhould 
think that any of his demands ought to be deducted out of 
the damages for the value of the ſhip, then ſuch money to 
/ be deducted out of the money recovered by the verdict, 
and the pygtea to be indorſed accordingly.” 
'The caſe was argued, on Friday, the 5th of February, 
by Davenport, for the plaintiffs, and Baldwin, for the 
A defendant. SO | 
Davenport argued, 1, That, as to the captain's wages, 
it is ſettled that they are no hen upon the ſhip, This is 


* TO from the caſe of Clay v. Sudgrave (z), in Salkeld [1], 
3 | | | and 


” . M rg OT, 
F.”" . - of 0%. 7 


(3) B.R.T. 12 W. 3. 1 Salk. 33. can abrogate a ſtatute to any purpoſe, 
S. C, by the name of Clay v. Szelgrave, or give legality to what an act of par- 
1 Ld. Raym. 570. | liament expreſsly prohibits. After the 

{1] By the ttatute of 15 Ric. 2. c. 3. caſe of Clay v. Sudgrave, the tatute of 
| it is enacted, that the Admiralty court 4 Ann. c. 16. $ 17. puts ſuits in the 
\0 ſhall have no juriſdition of contracts Admiraltycourt for ſeamen's wages very 
li, | ariſing by hd, yet it is permitted to clearly, though by implication, upen 
| mariners to ſue 'for their wages in the a legal footing, for the words of that 
Hy courts of Admiralty. In the caſe of ſection are, 54 That all ſuits and actions 

Clay v. Sudgrave, as reported by Sal- ** in the court of Admiralty for ſea- 
keld, Lord Holt is made to ſay that ©* men's wages, ſhall be commenced 
| tnis is expreſ5ly againjt the ſtatute, but ** and ſued within fix years next after 
3-0 that communis error facit jus. Surely it © the cauſe of ſuch ſuits or aC198s 
"Om 
| 


oy Te = Rr rn ih HT ED SEES. 
; tn gn ores re hs eat” 
A I IEEE hain nin AS 2 ITED 
= I Fo ding eos Lo Foe i On 
_— a - . OV” a __ - — - * 
Rr nn Co ns 4 ; Y 22 1a : 
Db Se D - 0 - EW = 
Ie WI XE ITED = IETF 
TED _ : - _—_—_ - 1 CS 0 REES: ——_ 
: ng ESE ENTS os” - 


_— 6, 
yon rs 
ICS a2 of 
un tn hz 
= _ 
Ls 2 H_ Z 
—. mn—_—_— - 


 EIIIIRIEES TE IT 
CELDT ECICEESLITESSY 


LH 


ee hat pwen. —d—— oy 
—————gy arte wn emerge nent 
eerie ee _ ICED UII ITC, 
” ITE IEEE > es " 
Font. on 4 
— EA 0=< 
==> —— : 
ICE g 
OE IG oo ones 
Leng —— 
_ pennant 


=== —IS 


_ __ Pl — "x7: 


_ - > 
es. nee e- -< eeds > tir ec 4 
: - yep apart gg n—_ _—— 


_ = XEXRICAD 
oy _——— 

_— o_—_ 
papoooeatn gy - 


is not conſonant to legal principle to © ſhall accrue,” 
hold that any uſage or common errox 
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and confirmed by Bayley v. Grant (k), in the ſame book. 
But if he has no lien for his wages, he can much leſs 
claim any lien for any other demand, as repairs or ſtores ; 
the wages being more cloſely * connected with the ſhip, than 
any other demand, as they are the conſideration for the 
work which is done in the ſhip, and is abſolutely neceffary 
to her earnings. 'The different tradeſmen, as the ſhip- 
wright, biſcuit-baker, butcher, Wc. could not have juſti- 
fied the detention of the ſhip, if ſhe got into their poſ- 
ſeſfion, and the derivative creditor for their demands can- 
not have a better right than them. As to repairs done in 
England, it was expreſsly determined in the caſe of Wat- 
kinſon v. Barnardiſton (I), that they are no charge upon the 
ſhip. 2. If the captain cannot juſtify the detention, nei- 
ther can he be entitled to any allowance out of the damages. 
A mutual account cannot be ſettled. by a fort of equitable 
ſet-off in an aCtion of zrover. 'To permit it would be a danger- 
ous innovation in the law. Here, indeed, the defendant's 
demand is ſuch as could not have been ſet off in an ation 
which admits of ſetting off mutual debts, becauſe he was 


only able to pay, at the time of the demand and refuſal, | 


but had not aftually paid. If he were to be allowed for 


what he was only liable to pay, it may prove a great detri- 


ment to the bankrupt's eſtate, becauie the captain may af- 
terwards refuſe, or be-unable, to pay, and then the tradeſ- 
men will come upon the eſtate of the bankrupt. 

Baldwin infiſted, that the workman who repairs a ſhip 
has a lien upon it. This appears from a caſe Zx parte Shanks 
and others, in Atkyns (m), which was determined againſt 
the ſhip-wright, on the particular ground of his having de- 
livered up the pofleſſhon of the vefſel. Probably, in the 
caſe of Watkins v. Barnerdiſion, the pofſeſhon had been, in 
like manner, relinquiſhed. If the workman has a lien, it 
ſeems to be juſt, that he ſhould be able to transfer ſuch 
len, with the poſſeſſion, to the captain, who 1s liable to 
pay him. An action could be maintained by the workman 
againſt the captain, although he had not given the orders. 
This muſt be on the ground, that the workman has parted 
with the pofſeſſion of the ſhip, which he might have de- 
tained as his ſecurity, to the captain. It would therefore 
be highly unreaſonable, if he could not ſecure himſelf by 
retaining the ſhip..—On a queſtion from the court, he fad, 
he did not know of any caſe where it had been determined 


that a captain is liable for repairs, if he has not ordered 


them. As to the general doctrine concerning hens, he 
cited a caſe Ex parte Deeze (n), and Greene v. Farmer (0), 


and 


a” Io 


(#) Bc R.T. 12 W,.3..1 Salk. 33; - (m) 1754: 1-41h--234- 
(n) 8 Tune 1748. 1 Ath. 228, 
(0) E.8 Geo. 3. 4 Burr. 2214. 


9. C. 1 Ld. Raym. 632. 12 Mod. 440... 
(!) Canc. T. 1726. 1 ÞP. Will. 367. 
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104 "CASES IN HILARY TERM- Bf 
1779. and ſaid there could be no-reaſonable diſtinction in reſpeq 
: _—_, to liens between one ſort of tradeſmen and i=he hoe, be. 
Wikis tween carriers, taylors,' Wc. and ſhip-carpenters. If a 
againſt coachman 1s ſent to the country on a job, with his maſter's 
Carmi- coach and horſes, and he lays out money in repairing the 
CHAEL. Carriage and feeding the horſes, he may detain them till 
| he ſhall be paid. A captain can certainly detain the cargy 
till the freight 1s paid, and 1t would be inconhfiſtent that he - 
ſhould be bound to part with the ſhip, when he is no: 

bound to part with the goods. 'Phis caſe is not different 

from what it would have been, if the owner had continued 

ſolvent, becauſe aſlignees take, ſubject to all equitable liens 

and demands againſt the bankrupt. For this, he cited 

Brown, Aſſignee of Williams, v. Heathcote & al. (þ). 

Davenport, m reply, contended, that the poſſeſſion of 

the captain is merely that of a ſervant, to whole ſkill and 

fidelity the owner entruſts his ſhip, and that the captain 

does not, thereby, acquire any qualified property. The 

owner may pledge the ſhip, although the captain 1s in poſ- 

ſeſſion of her, but the captain cannot, at leaſt, he can on! 
hypothecate her abroad, and zhat from the neceſſity of the 

caſe, becauſe no perſonal ſecurity can be given. It would 

be abſurd, if the owner were to change the captain, to 
{ſuppoſe that the former captain could retain the ſhip, and 

prevent the voyage, till his account ſhould be ſettled. He 
denied that a captain 1s liable for repairs, wiuch he has not- 

ordered, —Lord MANSFIELD having aiked, whether if a ſhip 

1s ſent to dock, the ſhipwright may detain her, till he 1s 

paid ? He anſwered, that it is the practice not to receive a 

thip into a dock, unleſs they are ſatished that the owner 1s 
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l a good paymaſter; which ſeemed to ſhew that they do not 
£68 look to the ſhip as a 1ecurity. 
3 Baldwin had-inſtanced the caſe of attorneys, who cannot 
= be compelled to deliver up the deeds and papers of their 
We. clients, till they are paid ; upon which Lord MaxsritlD 
| Wl {aid that the practice, in that reſpect, was not very ancient, 
if 


but that it was eſtabliſhed on general principles of juſtice, 
and that courts both of law and equity have now carried it 
ſo far, that an attorney or ſolicitor may obtain an order to 
{top his client from receiving money recovered in a ſuit in 
which he has been employed for him, till his bill is paid 
, [13]. Sir James Burrow mentioned to the court, that the 
y firſt inſtance of ſuch an order in this court, was in the caſe 
of one Taylor of Eveſham, about the time of a conteited 
| 105 ] eleQtion for that borough z; and Lord MansF1ELD ſaid, be 
; himſelt had argued the Juetion 4 in the court of Chancery. . 
The 


| (4) 22 08. wo4b. I ik. 160. And, Welþ v. Hole, M. 20 Gwo. 4: 
[13] Vide Rex v. May, infra, E, LR P. 220, | 


Gece ge Po 1939 194+ Note [26] 


_ '@ —_— —— - _ = p_ SER. far Ps 
= - 5 I —_——— Rs I - 
——— oxen” - Sy oy - —- 
ET TEES WED x —- 
Sa ea fe S ma 5 
4 J= 
. ret tears et rr DIE ern 
5 MOCO ESI IE ES, 
_ — O— = —_— . - = 
EI SR = 
En beet oe 
SXCSEEZETSY . LETS — 
— : 


bf 


wo ts 
_ CG ns Ce DE Leroy od rn nn ut es 
- 9 _ _ 


— 
- 
« F* 


IN THE NINETEENTH YEAR OF GEORGE 11, 105 


& The court took time to conſider. 779. 
"_ Lord MANSFIELD, now, (after. ſtating the caſe,) delivered _ , -< 
a the opinion of the court, as follows. Ap Witxins 
W Lord MansFIELD,—Notwithſtanding the ſtrongeſt incli- againſt 
he nation that the defendant ſhould have ſatisfaction, before Carmi- 
ill the value of the ſhip is paid over by him, we are not able CHaEL. 
70 to find a ground upon which we can give judgment in 
he is favour. 1. He has ſet up a lien upon two ſorts of 
of claim, viz. wages z and ſtores and repairs. As to wages, 
nt there was no particular contract, that the ſhip ſhould be a 
ed pledge ; there is no uſage in trade to that purpoſe ; nor 
ns any implication from the nature of the dealing. On the 
ed contrary, the law has always conſidered the captain as con- 
tracting perſonally with the owner :. on this ground, prohi- 
of WE bitions have been granted ; and the caſe of the captain has, 
nd © in that reſpe&, been diſtinguiſhed from that of all other 
in WE perſons belonging to the ſhip. This rule of law may have 
he RF its foundation in policy, and the benefit of navigation ; 
of. WE for, as ſhips may be making profit and earning every day, 
ly WT it might be attended with great inconvenience, if, on the 
he E change of a captain, for miſbehaviour, or any othgr rea- 
14 WE fon, he ſhould be entitled to keep the ſhip till he 1s paid. 
to WE As to ſtores and repairs, it 1s a ſtrong anſwer to that claim, 
nd EF that when the demand was made by the afſhgnees, the cap- 
le WW tain had not paid. But, if there was any :ien originally, 
ot.” it was in the carpenter. 'The captain could not, by paying 
1p * him, be in a better ſituation than his, and he had parted 
i$ E \with-the poſſeſhon, ſo that he had given up his lien, if he 
2 = cyer had one. 'The other creditors had none. It the de- 
is WE fendant is liable to the tradeſmen, it, is by his own act. 
ot = Work done for a ſhip in England, is ſuppoſed to be on the 
E perſonal credit of the employer. In foreign parts, the cap- 
ot WE tain may hypothecate the ſhip, 'The defendant might have 
2ir & told the tradeſmen that he only aCted as an agent, and 
Dd MW that they muſt Jook to the owner for payment. 2. If there 
at, = 15 no lien, can there be a ſet-off ? 'This was no em of any 
© WE fort in account between the bankrupt and the defendant. | 
it WE {he ſhip remained in /pecie till after the bankruptcy ; and 
to BR the converſion ariſes from an aft done on the ſpecifc pro- | 
in WT perty of the affignees, not of the bankrupt. :F 
id The po/tea to be delivered to the plaintiffs [+ 447, { 
he 6 | | $ 
iſe [+ 44] Vide Rich v. Cie, B. R.T. 17 Geo. 3. Coup. 636. I 
ed i | | Hf 
he | 
he 
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A certificate "N58 defendant, being captain of a man of war, on the 
under 19 Duebec tation, had ſeized a trading veſſel of which 
ID * og "x Sullivan was the maſter and owner, as a ſmuggler. Upon 
c. 15. may be an information brought in the Yice-Admralty Court 
granted at a Duebec, ſentence was pronounced againſt Sullivan ; where. 
period ſuble- upon he appealed to the ſuperior court of Admiralty at Hy. 
_—_ Fane lifax, where the ſentence was reverſed. On the defendant 
of court, —  Teturn to England, Sullivan brought the preſent aCtion of 
Matter of de- treſpaſs in this court; and the trial coming on before Lord 
tence ariing MANSFIELD, at Gwildball, at the Sittings after laſt Triniy 
may Nano 3 Term, and the fa&t of the treſpaſs being proved, the de. 
Yr Mk fendant produced the record (a) of the proceedings on the 
in evidence, appeal in the court at Halifax, on which was indorſed a 
if it happen certificate of the judge of that court, that there was a pro- 
ans germ bable canſe of ſerzure. The ſentence of the court at Halifax 
on "> bore date in May 1776. The certificate indorſed upon 
the ſpecial it was dated thirteen months later, wiz. 21 Fune 1777, 
matter may which was poſterior to the commencement of the preſent 
be given in aCtjon. | FO | 


evidence un- | Eg _ ; 
der the gene- 'The counſel for the defendant infiſted, that this certif- 


ral iſue.—_ Cate was a bar to the ation, and that the plaintiff muſt 
The time of be nonſuited. | 

plea pleaded For the plaintiff it was anſwered, that the certificate 
ea ang ought to have been made at the time when the ſentence 
the entry of Was pronounced, 

the plea on 'The jury found a verdi& for the plaintiff, with 1800/, 
the xecord, qamages, but ſubjeCt to the opinion of the court as to the 


EY fog effect of the certificate. 
being deli- The trial had once been put off upon an. afhdavit on the 
vered to the part of the defendant, that an application had been made 
plaintifl, &o© the judge at Halifax, to- certify, at the time of the re- 
ES  _ verſal of the original ſentence, and that the judge then ſaid 
he would certify whenever he ſhould be required. Between 
the time when that afhdavit was made, and the actual trial 
of the cauſe, the certificate had been obtained. 
In the laſt term, the Solicitor General having obtained 3 
rule to ſhew cauſe why a nonſuit ſhould not be entered, 
two queſtions were made : 1. Whether the certificate could 

have been granted even at the time when the ſentence, 01 
the appeal, was pronounced? 2, Whether it could bc 

Ef granted ſo long after the ſentence ? . | 

[- 107-1 It was ſuppoſed, at the trial, and when the argument 
| came on upon the rule to ſhew cauſe, by the counſel on 
both ſides, that the certificate had been granted under or 

| : | 10t 
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IN THE NINETEENTH YEAR OF GEORGE IT). 
16th ſetion of the ſtatute of the 19th of Gez. 2. c. 34. 


which conſiſts of two branches. * 1. In caſe any inform- 
« ation ſhall be commenced and brought to trial, on ac- 
« count of the ſeizure of any ſhip as forfeited for illegally 
« carrying goods, or of any wool, goods, wares, or mer- 
« chandizes, as prohibited or uncuſtomed, or illegally car- 


« ried or exported, or intended or attempted to be export- 


« ed, or as legally relanded after having been ſhipt or ex- 
« ported upon debenture or certificate, wherein a verdi& 
« ſhall be found for the claimer thereof, and it thal! appear 
« to the judge or court before whom the ſame ihall be 
« tried, that there was a probable cauſe of ſeizure, the judge 
« or court before whom the ſaid information ſhall be tried, 
« ſbatl certify on the record, that there was a probable cauſe 
« for the proſecutor's ſeizing the ſaid ſhip or goods; and 
« in ſuch caſe, the defendant ſhall not be entitled to any 
« coſts of ſuit whatſoever, nor ſhall the perſons who ſeized 
« the ſaid ſhip or goods be hable to any aCtion, indiCt- 
« ment, or other ſuit, or proſecution, on account-of ſuch 
« ſeizure. 2. And in caſe any action, inditment, or 
« other proſecution, ſhall be commenced and brought to 


« trial againſt any perſon or perſons whatſoever, on ac- 


« count of the ſeizure of any ſuch ſhip, or of any wool, 
« goods, wares, or merchandize3, as prohivited or uncuſ- 
« tomed, or as illegally carried or exported, or intended 
« or attempted to be exported, or ullegally relanded as 
« aforeſaid wherein a verdict ſhall be given againit the de- 
« &ndant er defendants, it the court or judge before whom 
« ſuch aCtion or proſecution hall be tried, hall certify on 
« the ſaid record, that there was a probable cauſe for ſuch 
&« ſeizure, then the plaintiff, beſides his ſhip or goods fo 
&« ſeized, or the value thereof, ſhall not be entitled to 
&« above two-pence damages, nor to any coſts of ſuit, nor 
« ſhall the defendant in ſuch proſecution be fined abov 
« one ſhilling,” | ES | 
DuNNiNG, and Lee, ſhewed cauſe; and it being urged, 
that the above clauſe in the ſtatute of Geo. 2. was confined 
to Great Britain, and the court being of that opinion, and 


granting certificates to the Admin 


At the trial, the Solicitor General had applied to Lord 


© MansFieLD to certify under the ſecond branch of the 
& Clauſe, but his Lordſhip refuſed, being of opinion that the 
= caſe was not within it, for that it only related to caſes 
= where there had never been a condemnation [+ 45], 


hen 


107 


I779- 
—_—  —— 
SULLIVAN 
againſt 
Mon- 
TAGUE, 


E thinking, alſo, that it applied only to cafes where there 
© had been a trial before a jury and a verdi#, the caſe ſtood 
= over, in order to fee whether any ſubſequent a& had ex- 
| tended this proviſion for 
= ralty courts in America. 


{[ 108 J 


[+ 45] Yide Renal!s v. Corger, that a judge may certify, under that 


E B.R.E. 22 Geo. 3+ where it was held ſecond branch of the clauſe, though 


there - 
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'108 CASES IN HILARY TERM 
, ll 1779. When the argument came on again, (which it did in the 
t ; fame term, viz. M. 19 G. 3.) it appeared, that by a clauſe 
M5: SULLIvan In the ſtatute of 4 Geo. 2. c. I5. the 16th fſeCtion of 
oh againſt 19 Geo. 2. 18 expreſsly extended to America, and to caſes 
FO Movn- where there has either been a verdict, or ſentence (a), 
| 54 TAGUE., Dunning, for the plaintiff, ſtill inſiſted, I. 'That the cer. 
bl tiicate could not be granted por: an appeal ; and, 2. That it 
ht: could only have been granted at the ime awhen the ſentence 
j ig Twas pronounced. 
Wt "Che Solicitor General, on the other fide, ſaid, as to the 
W's firſt point, that there were no words in the clauſe of the 
Wl. ſtatute of 4 Geo. 3. to exclude the judge in an appellate ju. 
Wh _riſdiftion from granting certificates ; and that it would be 
, extraordinary indeed, if a perſon who had taken a ſhi 
"i which had never been condemned, might be protected by 
| a certificate, and yet that another, who had ſuch good 
\& ground for ſeizure as to obtain a ſentence in his fayour, 
Wl. thould have no ſuch protection, if that ſentence was, af- 
6 terwards, reverſed. As to the ſecond point, he obſerved, 
Ml that there were no words in the ſtatute requiring the certi- 
718 ficate to be- made in open court; that, by the ſtatute of 
Fl 4 Ann. c. 16. F 5. the judge is authorized, where there 
\Þ have been ſeyeral matters pleaded, to certify whether there 
ih was probable cauſe ; but there being no exprefs words rc- 
0 quiring this to be done 1n court at the trial, the court of 
F Common Pleas had determined, that it might be done after 
2 an application had been made for taxing the coſts z Cremer 
we v. Dent (6b) ; that, where the legiſlature meant the certi- 
g." ficate to be made at the time of the trial, it is ſo expreſſed, 
n as in the cafe of ſpecial juries (c). 
. [ 109 ] Lord MaxsFiELD delivered the opinion of the court; 
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7. 'Chat the judge in the appellate juriidiftion had a power 
to certify, {o that the words and meaning of the ſtatute of 
Geo. 3. were, that, wherever a ſentence was pronounced, 
the judge might certify. That a contrary conſtruction 
would be attended with the abſurdity ſtated by the Solicitor 
General. 'Fhere could be no certificate in the original court, 
becauſe the ſentence was i favour of the defendant, and 
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= in the Exchequer, for the condemnation * the judge before whom the cauſe 15 
.F of the ſhip. « tried, hall immediately after the trial 
8 (a) 4 Geo. 3. c. 15.4 46. & certify in,open court, unaer his hand, 
(5) E. 24 G. 2. Barnes 141. 4to © upon 2; back of the record, &Cc." 

WR ed. 077%: | , [+ 46]- 


— — 


[+ 46] A certificate under 8 3 & g9 21.) though the words of that flatute 
IVill. 3. c. 11. 4 4. that a treſpaſs was are not ſo {trong as thoſe of 24 Geo. 2- 
wilful and malicious, made cut of court, c. 18, nor indeed ſo ſtrong as the re- 
has been determined to be void (Ford port in 2 Wil/. makes the court ſtate 
v. Parr, C. B, FE. 28 Geo. 2. 2 Wil. them to be. 
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:+ would be ſtrange indeed if he were to be in a worſe ſitua» 
tion than if that ſentence had been againſt him. 2. That 
the certificate might be granted after the trial. - 'That there 
were no words confining it to the time of the trial, and 
the caſe on the ſtatute of 4 Arn. was a ſtrong authority on 
this point. That the caſe of a ſentence by a court of Ad- 
miralty was ſtronger than that of a verdict at law, becauſe 
the - verdict 1s entered, and completed, immediately, but 
the ſentences in the Admiralty court are often not drawn 
up for months after they are pronounced. 

His Lordſhip ſaid, the rule for entering a nonſuit muſt be 
made abſolute. | 

But Dunning having raiſed a new objeQtion, viz. that, 
as the certificate did not exit at the time of the commence- 
ment of the action, it could not be taken advantage of on 
the general iſſue, but ought to have been pleaded, this 
queſtion ſtood over, till Sazurday the 28th of November, the 
Jaſt day of Michaelmas Term, when it was argued, by 
Dunning, for the plaintiff, and the Solicitor Genzral, for the 
defendant. | 

As the argument, on this point, turned upon the times, 
and dates of the proceedings, it will be proper to ſtate 
them. 'The action was commenced in February 1777. "The 
declaratiou was of Eaſter Term 1777. The plea was deli- 
vered on the 1oth of Zune 1777, but was not entered of 
record till Hilary 1778. The certificate, as has been al- 
ready mentioned, bore date the 21it of Zune 1777. 

For the defendant, it was faid, by the Solicitor Genefal, 
that the preſent queſtion came before the court in a ver 
unfavourable light, for that it amounted to this, whether 
there had been, by the fault of thoſe concerned for the de- 
fendant, ſuch an omiſhon in pleading, as ſhould, in the 
preſent ſtate of the cauſe, render him liable to the amount 
of 18001. which in reality he was not bound to pay ? But 
that, even at the trial, if the objection had been made, it 
could not have prevailed 3 or, if it could then, it now 
came too late. That it was a general rule, that, whatever 
takes away the right of action, although it ariſe after the 
commencement of the ſuit, provided it happen previous to 
plea pleaded, may, in cafes 6h | 


happened after the bringing of the action; and, in caſes 


| where. the ſpecial matter may be given in evidence, may 


be taken advantage of on the general iflue ; Bird v. Randal 
(a). 'That, by the ſtatute of 4 Geo. 3. (b), the defendant, 


here, was entitled to give the ſpecial matter in evidence. 


ere ſpecial pleading is nece{- 
lary, be pleaded in bar, without ſaying in the plea, 7hat it 


109. 
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SULLIVAN 
againſt 
Movn- 

TAGUE. 


[ 119: .] 


That it would have been impoſſible to plead the-certificate -_ 


at 7 trial, in this caſe, purs darrem continuance, becauſe, 


(a) M. 3 Geo. 3. B. R, 3 Burr, 1344+ (5) $ 47+ 
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SULLIVAN 


againſt 
Mon- 
TAGUE. 


A 


CASES IN HILARY TERM 


on looking to the record of the plea, and comparing it with 
the date of the certificate, it would have appeared, that 
the matter of defence had ariſen before the plea, which 
was the laſt continuance on record. 'That the plea had 
indeed been delivered before the date of the certificate, and 
that it was in the plaintifF's power, who made up the re. 
cord, to have entered it, either of the term preceding, or 
the term ſubſequent to, the delivery ; but that, having en. 
tered it of the term ſubſequent, and the certificate haying 
been granted in the interval, he could not now be permitted 
to ſay the certificate was poſterior to the date of the plea, 
as appearing on the record, and as he himſelf had put it 
there. 'That, in aCtions againſt executors, if judgments 
are confeſſed, after the declaration, and before the plea, 
the practice is, to plead them in bar, not puis darrein con. 
tinuance. That there had been a caſe very lately before 
HotrmaMm, Baron, in Kent, where a certificate, granted 
after iſſue joined, was permitted to be given in evidence. 
That, if it were true that the certificate ought, in ſtrict. 
neſs, to have been pleaded, yet, as no objection had been 
made on that ground at the trial, and the certificate, which 
was then, in fa, given in evidence, proved that the plain- 
tiff had no right to recover, the court would not ſuffer him 
now to profit by a mere lip in point of form. _ 
Dunning, on the other ſide, infilted, that Lord Mans- 
FIELD had given the defendant leave, generally, to move for 
a nonſuit, without ſaving any particular point z and there- 
fore, every objeCtion was now as open to both parties as 
they would have been at the trial. "That, at that time, all 
concerned thought the only aft on the ſubjeQt was the ſta- 
tute of 19 Geo. 2. 'That, as to the argument that this 
could not be pleaded purs darrein continuance, that depended 
on the fact, whether the matter aroſe previous to, or ſince 
the laſt continuance. But that his ground was, that, in 


[ 111 ] all events, it ought to have been pleaded; if before the laſt 


continuance, in bar; if after it, then puis darrein conti- 
nuance, He appealed to the court, and the bar, whether 
it was not a general rule, that a fat, which.if it had hap- 
pened before the commencement of the action might have 
been given in evidence, muſt be pleaded if it ariſe aſter 
the aCtion is brought; and faid it was every day's praCtice, 
in ations of afſumpſit, to plead a releaſe, when obtained 
after the commencement of the ſuit, although it is to be 
given in evidence, when prior. 'That the reaſon was plain, 
becauſe, by the general iflue, a defendant afferts, that, at 
the time of commencing the ſuit, ſome reaſon exiſted which 
ſhould have prevented the plaintiff from bringing the ac- 
tion. "That, if the defendant ſhould now prevail, the plain- 
tiff would be charged with coſts, for a reaſon which had 


no exiſtence when he brought his ation. "That, by plead-. 
Mo hes Bo © ing 


4N THE NINETEENTH YEAR OF GEORGE III. It 


ing the certificate, the defendant would have given the 1779. 
laintiff an opportunity of taking the opinion of the court, 
on the point diſpoſed of on the former argument, without guLLivan 
the expence of a trial. | | apainſt 

The court ſeemed all to agree, that matter happening Mon- 
after the beginning of the ſuit, but before plea pleaded, TAGUE. 
might be given in evidence ; but WiLLEs, Zuftice, ex- 
prefſed with great earneſtneſs his doubts, whether the time 
of plea pleaded ought not to be reckoned from the time 
when the plea was attually dehvered, the date on the re- 
cord being a mere hQtion. Lord MANSFIELD obſerved, that 
= ſuppoſing the rule to be as WiLLEs, 7uftice, conceived it, 
E both parties had been guilty of a flip ; the plaintiff in not 
objeQting to the evidence at the trial; the defendant in not 
pleading z and can the court (he ſaid) decide that the plain- 
tiff ſhall be relieved againſt the one, and the defendant 
caught by the other ? 

The caſe ſtood over. 

And now, his Lordſhip, (after ftating the fats and 
E dates,) delivered the unanimous opinion of the court, to 
E the following effect : 

Lord MansFitrD, —The queſtion made at the trial was, 
Whether the Judge of the court of Halifax could certify, 
after the cauſe was over ? That was the point ſaved. If the 
court ſhould be of opinion that the certificate was a bar, a 
nonſuit was to be entered. 'The queſtion was fully ar- 
gued laſt term, and we were all of opinion, that the certi- 
ficate was a bar to the action. After that opinion was de- 
| livered, .a motion was made to ſupport the verdict, and on _ 
grounds entirely new. For it has been objected that the | 112 Þ 
certificate ought not to have been read at the trial ; 1. Be- 
cauſe it did not exiſt when the ation was brought ; 2. Be- 
cauſc it did not exiſt at the time of plea pleaded. "This 
was no part of the queſtion meant to be ſubmitted to the 
court, yet the plaintiff was fully apprized of the certificate 
before the trial, and a copy of it was read by conſent. 
The only way in which we could let the plaintiff have the 
advantage of the preſent objection, would be to grant a 
new trial; but, in that caſe, the defendant muſt be let in 
| to plead the certificate. 'This alone is deciſive. But, to 
E go farther. If the objeCtion had been made at the trial, 
E ve think it could not have prevailed. Ao nor goes, in fe 2 
x every caſe, to the time of pleading, not to the commence- 
» ment of the aCtion [+ 47]. In the preſent inſtance, the 
| * "27/5... general: - 
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3 [t 47] Yide Reynolds v. Beerling, gainſt the plaintiff, after the declara- 
. B. R. M, 25 Geo. 3. where it was de- tion was delivered, and before plez 
& termined on a demurrer, that a judg- pleaded, may, be pleaded as a ſet-ort, 
_ ment obtained by the defendant, a- and zhat, although it do not appear that 
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CASES IN HILARY TERM 


general iſſue is given by ſtatute, and that leaves every de. 
tence- open which the defendant might otherwiſe: haye } 


SuLLtivan {pecial pleading. 'The certificate is dated the 211t of Jy, 


againſt 
Mon- 
TAGUE. 


LC 113 ] 


1777, and the plea was actually delivered on the 1oth 
that month, but the plaintiff made up the record, and «. 
tered the plea of Hilary 1778. We think he could ng 
have been let in at the trial to contradict the record. Ll. 
gal fictions, and relations, can never be. contradicted, tq 
prevent juſtice, and let in mere objections of form and regu. 
larity [+48]. If a writ is ze/te'd the laſt day of a term, yoy 
cannot ſay it ifſued in the vacation, for the purpoſe 
making it void, though you may ſhew when it really iſſued, 
if the juſtice of the caſe required it [13]. But, here, the 
plaintiff himſelf made up the record. Shall he be admitted 
to aver againſt his own act, by which he .has miſled the 
defendant ? By ſo doing he ſaid to the defendant, « Jn. 
6 ſtead of pleading this matter, you may give it in evi 
« dence.” One caſe was mentioned at the bar, in which 


- a certificate granted after iſſue joined, was admitted in eyi- 
dence; but it is faid that no objection was made. 'There 


is great reaſon for conſidering the certificate, in caſes like 
this, as granted nunc pro tunc; but, without giving any 
opinion, now, on that point, as the objection was not 
made at the trial, as it would not have availed if it had 
been made, and as the defendant, if it were to prerall 


now, muſt be let in to plead 3. we are all of opinion that 


the rule for a nonſuit ought to ſtand. 
The rule made abſolute. 


the cauſe of aQion on which the de- caſe of Reynolds v. Beerling, he found, 
fendant's judgment was obtained, was that on the point here ſtated, it could 


prior to the commencement of the not be ſupported. 


plaintiff*s ation. gS But, in Evans v. [+ 48] Yide Meoftyn v. Fabriga, 
Profjer, B. R. E. 29 Geo. 3. 3 Term Rep. B. R. M. 15 Geo. 3. Comp. 161. 177. 
186. it was determined, that a plea of [13] Yige, to this purpoſe, Rex v. 
ſet-off, that the plaintiff was indebted Mann, Scacc. 13 Geo. I. 2 Str. 749. 


to the defendant at the time of the plea Fohn/jon v. Smith, B. R. E. 33 Geo. 2. 


pleaded, is bad; and that it ſhould 2. Burr. 950: cited ſupra, p. 62. Note 
ſtate that he was indebted at the com- [+ 3o]. Morris v. Pugh, B. R. \. 


' mencgment of the aCtion ; and Buller, 2 Geo. 3. 3 Burr. 1241. cited, /upra, 


Juſtice, ſaid, that on looking into the bid. 


The End of Hitazy Term I9 Grzoxoe III, 
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E Court of KING's BENCH, 
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Eaſter 'Term, 


© Inthe Nineteenth Year of the Reign of Gzoxoz III, 1779. 
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" Wedneſday 
_ 21ſt Api. 


| | If an attorney 
Ex parte COLE. fp wtherggt 


A the WPER moved, on the part of Cole, who had for- enki beag 
EC merly been an attorney of this court, and had, at his tjon, and af- 
E own defire, been {truck off the roll, and was then called terwards call= 
Eto the bar, that he might be again put on the roll of attor- ed to the bar, 


Wncys. The court refuſed to comply with the application, never 4a 


; : , ” : , ; not give him 
_ there being no inſtance of a barriſter being admitted an at- Rib opti EE 
on = torney. 'They ſaid, he ought firſt to have applied to his io» agai a pr up 
| = cicty to be diſbarred a on the roll'© 
130 7 | | LF 49] attorneys. 
177» A : | . | 
OF = [+49] Vide Moody's Caſe, C. B.T. the land tax, and having moved to be 
749. 10 Geo. 2, Barnes, quario ed. P. 42. reſtored, on an aftidavit, ſetting forth 
n, 2. Where an attorney, having, at hi his reaſons, the motion was granted, 
Note 3 nitance, been ſtruck off the roll, he conſenting to take no advantage of 
. M, WE baving been put into the commiſſion of any ation pending, if there ſhoull 
lapra, the peace, and made a commiſſioner of be any. 


rm 


E RicHarDs (qui tam, &c.) againſ? BROWN. 

3 : - b - R A varian 
IT HE plaintiff having ſued the defendant in an action for ODS. 
F uſury, and having obtained a verdict, and judgment, name of the 
Þ1 this court, the defendant brought a writ of error, in the 2!torney in 


; the warrant. 
Houſe and in the de» 


ſeeration, may be amended by altering the name in the warrant to that in the declara- 
_ na penal action, atter exror brought and the variance aſſigned for errcr. 


Sat 


Fl 


114 f - CASES IN EASTER TERM 

1779. Houſe of Lords, and aſſigned for error, that the attorney 

who had appeared on record for the plaintiff had no wr. 
Ricnarps Tant from him. In the laſt term, pending the writ 
againſt error, the plaintiff obtained a rule to ſhew cauſe why the 

Browns judgment roll ſhould not be amended, by ſtriking out the 

name of « Robert Mayes,” in the plaintiffs warrant, ang 
inſerting that of 4 Fohn Stapleford.” 

F-14157] Davenport now ſhewed cauſe, and contended, that ther, 
is no inſtance of fuch an amendment being made ater 
error brought, eſpecially in a penal aCtion, unleſs where 
the plaintiff in error has been guilty of Jaches (a). Eyen 
the omiſhon of the Chriſtian name of the attorney, in the 
warrant, has been held to be bad, and to make it no war. 
rant (6). A warrant of attorney muſt be entered, which 
cannot be done after error brought; as was decided in ; 
caſe in Dyer, T. 6 Eliz. (c). 'To alter both the Chriſtin 
name and firname of the attorney, in this caſe would he 
making a new warrant. | 

'The Solicitor General, for the rule, contended, that the 
diſtinction where there has been /aches on the part of the 
plaintiff in error, has no foundation in reaſon, and that the 
caſes cited by Davenport were decided on grounds which 
go to the diſcretion, not the pozver of the court. In a caſe 
in Moore (d), an amendment was allowed in the name 
the attorney, after error brought ; and in the caſe of Hen 
riques v. The Dutch Weſt India Company (e), it was deter- 
mined that a warrant of attorney may be entered at any 
þ time, pendente lite. As to this being a penal action, ſince 

the miſtake was merely in form—the blunder of a clerk— 
he did not conceive that could make any difference [7]. 
In Sedgwick v. Richardſon (f), it was held, that penal 
actions are within the ſtatute of 32 Her. 8. c. 3o. and that 


EF te Dn 
= - NS = 
CDT IT IEEE ——_ 


4 
4* 
wy 
y, 
IT 
. 1498 
[1 #44 
4 \ F 
F470 
4,801 
Wk 
"4 f 
"4 WH 
mh. 
$1680 
=2t 4 
" a 
v3 v1 
s 4 
. $208 
b 
Mo 
"i 
"fn 
A is 
+T 
+ 
n i af 
440 
many 
KT; 3 
Z $7 (4! 
+ £8 
IT 
"FILE 
$27 408 
WL 4 
s -4 
ors: 1 
I fl o 
LO 4 | 
18 8 
'2 1 k 
13-58) 
—_ 
= 4 ' 
HER» 
1 184 T 
(+ 
Wo Bb 
Is..4 {Py 
: "37 
\ 
"1; 
: 
wY '44 
1 $6? 
BIS - it). 
416-FY 
HA 9, 
_ 7”, 
/1 "FSR 
. 1,2 ERnY 
35% 
4+ 4 
4 WI WY | 
x FIG | 
- I&$:466 
i 4 EY 
j 
+ i% 
i” ſd. 
7's 3: 
«rs ” 
Rn, 
+1 | 
PP rok 1 
2 288 
: i % # 
l T 
: "A 
», aus 
| 
be bs 
: WT \4 
$1 
$I 
y C 
: 
$5" 
4 498 
if £ 
Val. 
"It f 
"Ir 
n 
$84 
$98 
i $ 
40 
4 
3 
JAY, 3 
\ Fr 
: * 4 
4 4 


j 
þ 
Wk 
Hu 2&7 
© 
4 ' | 
4 8; 
Rf 
x, 1 
' 
; 
þ , 


I  —— 


=z 
= —— - — 


. E 


a diſcontinuance in ſuch an action is, by force of that it WW x 

tute, cured after verdict; and in Philips v. Smith (g), * 

which was a penal action, a miſtake, in the addition of the FA 

defendant, in the warrant of attorney, was amended after = 

error brought. Tohn Stapleford is the name in the men Wl 

| randum W 

(a) Dyer 180. pl. 48. | But as the ation! (for uſury) had been E j 

_ (6) 1 Roll. Abr. 289. (H). pl. 3. depending four years, they would not _— 

| (c) Dyer 230. 6b. pl. 58. permit the ſums and dates in the decla- E 

(4) Heley v. Rigs, Moore 711. rations to be amended, as it would, " 
(e) B. R. T7. 2 G. 2. 2 Stran. 807, effet, amount to leave to bring ano- 

2 La. Raym, 1532. | ther action, after the time limited Þ/ ; 


[1] In Goff (qus tam, &c,) v. law was expired. 
Popplexwell, B. R, M. 29 Geo. 3. 2 Term FF) Co 8..T5 s I & M. 3 Li% 
Rep. 707. the court ſaid, there was no 374. Og 
difference between civil and penal ac- (z) B. Re M. 5, G. 1, 1 Stra. | 30, 
tions as to amendments at common law. | | 


| it 


ment may be made [1]. 


WY (1) In the caſe in Moore, the attor- 
W ney was called, in the warrant, Zohn 
E XK--ling, and, in the declaration, Yliam 
EF Keeling, and the amendment made was 
2 to alter William to John. The court 
E allowed the amendment, on the ground, 
E that, by intendment, the warrant of 
W attorney is antecedent to the declara- 
BE tim. The preſent caſe was juſt the 
= reverſe; and, if there 1s any weight 
W in that reaſon, it rather made againſt 
@ the amendment in this caſe. In Short 
3 v. Coffin 
[116 ] G. 3. (+), the court amend- 
3 ed a judgment by chang- 
W ing it from, © de bonis proprits,”” to 
= © ge bonis teſtatoris fi, &c,”* after er- 
= ror brought, and an argument in the 
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randum of the declaration, according to which the amend- 


- Bare B. Re £6 11. 


115 
1779. 
| RicHaRrps 
The rule made abſolute. apainlt 
| | RP. Brown. 
Exchequer Chamber [tF]. In Tully 


V. Spares (:), on a writ of error in the 
Exchequer Chamber, it was afligned 
for error, on a judgment, on a de- 
murrer to the plea, that the damages 
occaſione deteniionis debiti were not 1aid 
to be awarded ex af/en/u ſuoy and Pen- 
gelley, Chief Baron, having ſome doubts 
whether the caſe was within 16 @ 17 
Car. 2.c. 8. 1. the court of B. P. 
was ,moyed, and amended the judg- 
ment in the original record, and, the 


tranſcript being afterwards-amended, 


the court of Exchequer Chamber af- 
firmed the judgment. Vide infra, Rex 
v. Lyme Regis, on the proſecution of 
the Hon. Henry Fare, p. 135. 


(hb) 5 Burr. 2730. 

© [[+] And even after the record 
= has been ſent back from the Exche- 
= quer Chamber. Green v. Bennetl, 
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by certiorari, 


een we . 
_ 1 The title of the rate was as follows : 
Ns | © Surry, to wit. 


|, Ut 
an0- 
] by 


bs workhouſe,” 


I 2 


The KiNG again/ WAYELL and Others. 


E PT Hs was a rule to ſhew cauſe, why a rate for the relief 
= * of the poor of the pariſh of Zfingham, in the county of 
& Surry, and an order of ſeſſions confirming the rate, ſhould 
= not be quaſhed, on the ground, that the parties applying 
& for the rule were over-rated and over-charged. "Che court 
= © quarter ſeſſions had refuſed to ſtate a ſpecial caſe, but 
© the counſel for the appellants being of opinion that the rate 
& would appear to be bad from the 7izle, .they 
I into this court, and obtained the pretent rule, 


B. R. E. 27 Geo. 3.1 Term Rep. 
782, 3. F 
(:) 2 Str. 867. 869. 2 Ld. Raym, 


. Saturday, 
24th April, 


A rate can» 
not be made 
to repay mo- 
ney borrowed 
to repair and 
rebuild Far os 
workhouſe. 


removed it, 


3 An afſeſſiment on all and every the 
& © occupiers of lands and houſes, in the pariſh of Zfing- 
| © am, for the neceſſary relief of the poor, and towards 
| © payment of money borrowed for repairing and rebuilding the 


| The objeQtion being ſtated to be, that, upon this title, 
4 the rate appeared to be nzade for a purpoſe not within the 
ſtatute of 43 El. c. 2. viz. towards payment of money bor- 
| Towwed, &c, WILLES, Fuſtice, obſerved, that the ground, 
| 1 the rule, was only, that the parties were over-rated and 
| er-charged, and ſeemed to doubt whether, upon 


2 rule ſa. 
worded, 
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The KixG over-rated, and over-charged, to the amount of that part of 


WAveLL, of the monty borrowed, the counſel in ſupport of the rate 


f Fr | 
6 CASES IN EASTER TERM 


1779. worded, the court could go into the juriſdidtion, or right 
to rate z but the Solicitor Generat anſwering, that they were 


againſt the ſum aſſeſſed which was to be applied to the repayment 


proceeded to thew cauſe againſt the rule. 
Dunning, Lade, and Rous, for the rate—The Soliciy 
General, and Mingay, on the other fide. | 
In ſupport of the rate, it was contended, that it was un. 
neceſſary to have faid more in the title, than © A rate fir 
&« the relief of the poor,” and that the acts and orders gf 
f 117 } magiltrates, (except convictions,) are entitled to every in. 
. tendment from the court, that can ſupport them, and, 
thereſore, the court would intend the whole money to haye 
been afſeſled for the firſt purpoſe exprefled in the title, if 
it ſhould be thought that the other was not within the ſta. 
tute, and would reject the additional words, as ſurpluſaye, 
If the preſent objection was founded in law, the proper 
method of getting at it would have been, 'by an appeal 
from the allowance of the overſeers* accounts. However, 
this purpoſe, of building or repairing a workhoule, waz 
manifeſtly within the ſpirit of the ſtatute of E/:zabeth, ſince 
1t would be in vain to provide for the fuſtenance of the 
poor, without being able to frniſh them with a lodging, 
It did not appear, on the face of the rate, but that the mv- 
ney might have been borrowed within the year, and, there: 
fore, 1t wag incumbent on the perſons complaining to ſhey 
that a ms cannot be made for the repayment of money 
borrowed for building a workhouſe within the year. 'Ther 
is a clauſe in the act (g), authorizing the pariſh-officers to 
build houſes on the watte for lodging the poor, and direct 
 Tng the money for that purpoſe to be levied in the fame 
manner as what is before (+) directed to be raiſed for the 
relief of the poor; and fuch power in the pariſh-officers 
is clearly recognized and confirmed by tubſequent its 
tutes (3). ED 
On the other fide it was ſaid to be a general rule, with 
out exception, that pariſh-afficers cannot borrow money fot 
any purpoſe whatever. - "The inconvenience of veſting ſucl 
an authority in them was manifeſt ; for new inhabitant 
might be called upon to pay money borrowed before theſ 
become pariſhioners, and for purpoſes from which the) 
could derive no benefit; in order, for inſtance, to rep? 
money employed in building a workhoufe, which may be 
fallen to ruin at the time of making the pgte. It was dt- 
termined m Tanvney's Coſe (&), that there 1s no power ! 
. Tre-imburk 


A 2 Salk. 532, & Med. g7. S. P. RexV 
x £6 | Churchwardens of Rotherhithe, M, 1 
29. 1.0.7. 4. G. 1. 8 Mod. 339. 

{.-2. Ain. 2 Ld. Reym. 1009. - ny 
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ET du | 
ight re-imburſe an overſeer for money he may haye advanced on 7x 779 
vers 2 account of the pariſh : that he can only do it kimlclf by a : 
w_ made within his year for the relief of the poor. It was The King 
new impoſſible that the court thould intend that the rate was againſt 
rats not made for the very purpotes exprefled on the face of it, WaAVELL, 
WW by the perſons who made 1t. 'I'he court could not ſuppole, 
”m_ that no part of this rate was for the money borrowed, or 
= conſider that part of the title as furpluſiage. In the cate of 
wy 6 Rex v. Rebow (1), the rate was both for the houſe end the CI90-1 
- #- tolls, and the counſel, i ſupport of the rate, contended, 
rf a that, as the houſe was clearly rateable, the court, it the 
yin 4 ſhould be of opinion that the tolls were not, would intend 
and, I that the whole was aſſeſſed for the houſe, rather than quaſh 
ave the rate 3 but the court would not liſten to this argument 
1c, i [2]. "The preſent objection would not have been. compe- 
« itz. tent, ON -an appeal from the allowance of the overſeers? 
uſage, 3 accounts z for in ſuch cafe, nothing can be objected, but 
;roper I that the money has not been apphed to the purpoſes for 
ppc L which the rate was made. 
vere, Lord MANSFIELD abſent. 
. wa WILLES, Fuſtice, —Can we reject as ſurpluſage what is 
, ſince a material part of the title of the rate ? If we cannot, is a 
* the BY > to repay money borrowed, good ? Tawney's Cafe is in 
Aging 3 point to this, that a rate cannot be made for the expreſs 
\-n. al papers of re-imburſing an overſeer for money advanced 
there. by him, eyen within his year. As to an appeal againſt 
"—_ the overleers' accounts, 1s a pariſhioner to be obliged to 
" MY 79) money, and to be turned round, in that manner, to 
"her 7 get it back, if levied without authority ? The rate cannot 
ers to be ſupported. | ; 
1:-o1. i "opt 4 a of the ſame opinion. 
- {ane BULLER, Fuftice,— This rate imports to be made for two 
cor the purpoſes, and we are deſired to conſider it as only made 
office for one. I conceive, that a rate cannot be made for money 
_— GO I, eVen though within the year. Tawneys Caſe goes 
J that length 3 for it 1s not confined to the mandamus. If it 
will | were otherwiſe, the inconvenience might be very great. 
ney for | 'The rule made abſolute. - 
ng ſuch | Tr TED ns 
bctant gs 4 Aregpt, + oe opens, 384. court obſcrved, that it was not ſet forth 
re the Bu. (loc. cir p. 386.) Lord Man #2 he ane, ot Ronen was rates Joy 
OE þ nd hoes, tor yoo” 
to repal «rated ehe hou £. -y have not 1s probably, therefore, ſome ingccu- 
p* # 208. 8 ſe, they have rated the racy m the account here given of the 
may b: zalls 7? and 1t 1s expreſsly ſtated in a argument in that caſe. | | | - 
was de- 8 Panuſcript note which I have, that the | 
ower t0 ; | 
-imburk 
P, Rex 
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I 779. 


— — 
Tueſday, 27th 


April. 


On a demure 


'xcr- to evi- 


dence, every 


fact which the 


jury could in- 
fer, in favour 
of the party 
offering it, 
trom the evi- 
dence de- 
murred to, 1s 
to be conh- 
dered as ad- 
mitted.— A. 
corvoration 
having a cuſ- 
tomary duty 
on corn 1m- 
ported, it is 
a good cuſ- 
tom, that 


factors free of 


the corpora- 
tion ſhall re- 
ceive to their 
own ule, that 
part of the 
duty which 
ariſes from 
corn conſign- 
ed to them 


as factors. 


fon, and always underſtood the exemption to extend to 


| 


> CASES IN EASTER TERM 


COCKSEDGE againſf FANSHAW. 


cc FROM time immemorial, there hath been paid, tg 
the corporation of London, for their uſe, a toll of 
duty of one farthing on the quarter of corn, by all 
perſons, not being free of the city, importing corn into 
« Lond:n, or the liberties thereof, coaftwiſe, eaſtward of 
London Bridge, except from the Cinque-ports, or the 
& county of Kent.” Freemen are exempt from this toll; 
and ſuch freemen as are corn-faCtors claim a right to have 
the duty collected on all corn configned to them in Londen, 
to be fold on account of their correſpondents, although 
ſuch correſpondents be not freemen, . returned to them, 
The corporation inſiſt, that zhey are entitled to retain the 
duty paid for ſuch corn, the property of ſtrangers, though 
conſigned to freemen-faCtors. 'Vo try this queſtion, the 
preſent plaintiff, being a freeman-facor, brought an ation 
for money had and received to his ule againſt the defend- 
ant, who was the city ofticer who had collected the duty 
on a quanitity of. corn conſigned to the plaintiff, but which 
was the property of a non-freeman. 'The cauſe was tried, 
at Guiidhall, betore Lord MansFiELD, at the Sittings after 
Trinity Term, 16 Geo. 3. when a verdict was found for the 
plaintiff, In Mzchaelmas Term following, the defendant 
obtained a rule for a new trial, and, on the day for ſhew- 
ing cauſe, Lord MansFiELD repoxted the evidence, in et- 
fect, as follows : | 
The counſel for the plaintiff called, 


Benjamin Green, who ſaid he had been an officer of the 


cuſtoms 46 years : he had particularly known the toll of 
the farthings, from the year 1729, to the year 1751, 
During that time, they were always returned, when the 
corn belonged, or was conſigned to, freemen. He remem- 
bered they were always returned to Sir Fohn Thomſon, and 
to Alderman Ne//or.. | | 
Foſeph Fiſher, aged 75, ſaid, he had been in the corn- 
trade for 50 Foun: 'The farthings had always been returned 
to him as a factor. He had been clerk to Sir Fohn T hom 


freemen as faQtors.—On his croſs examination, he ſaid they 
always charged the farthings to their correſpondents. 

W. lian Woderſon's evidence was to the ſame purpoſe. 
He ſaid, he\hgd been a clerk to Alderman Net/on, who 
never dealt on tis own account, but ſolely as a factor. 
That Nelſor7s dealings were to a great amount, for that ke 
ſometimes ſold 5000 quarters in a day, and he always had 
the farthings retfirned, A OR 25, 
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1N THE NINETEENTH YEAR OF GEORGE 11. 


William Read, clerk to the defendant, ſaid, at firft, that 
the farthings were never allowed to faEtors, and that he 
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would not have allowed them if the perſons claiming had Cockstpcs 


declared that the corn was conſigned on commiſſion. But, 


queſtion aſked, whether the perſon claiming the farthings 
was, Or was not, a faQtor. He knew Nelſon to be a fac- 


E tor, and had returned the farthings to him, to the amount 


of 100/. in a year, When the demand of a return of the 
farthings was made, the freeman making the. demand uſed 


= to write thus (in what 1s called a certificate), © for your 
= « humble ſervant,” or, ** on account of your humble ſervant.” 
He knew that nineteen out of twenty parts of the corn ſold 
| in London, was ſold by commiſhon, and he knew of no in- 
| ſtance where freemen had paid the duty. He had known 
the duty amount to 1100 /. in a year, but it was now re- 
| duced to 200 /. / 


Richard; Reed ſaid he was clerk to MeflIrs. Wear and Tay- 
hr, corn-faftors. 'They had always paid the duty, before 


= they took up their freedom, and never fince. On proof of 
E their being freemen, the farthings had always been returns 


ed, without further enquiry.—On his croſs examination, 
he ſaid, they always charged the farthings to their corre- 
ſpondents, in this manner ; © for the farthing,” and not 


| paid for the farthing.” 


There was no evidence produced on the part of the 


His Lordſhip ſaid, he had told the jury, that the whole 
depended on the uſage : that the factors charging their cor- 
reſpondents the farthings did not amount to a deciiive ac- 
knowledgment, that the city was entitled to them. It 


E might raiſe a queſtion between them and their employers. 
& The practice of ſelling by commiſſion, may have been as 
E ancient as this duty ; and, if in the original grant of the 
= duty, there was an exemption as to all corn conſigned to 
E& freemen, ſuch exemption would be good. 


Wallace, Bolton, and Buller, ſhewed cauſe againſt the 


E new trial. — They contended, that the evidence was irrefi{ti- 
; ble. "The. reaſon of the exemption, at firſt, might have 


been to encourage freemen to become importers of corn, or 


| to induce men to purchaſe the freedom of the city. It was 
& not true, as had been urged, at the trial, that ſuch an ex- 
| <mption was as broad as the grant ; for non-freemen might 
| 2mport corn, either on their own account, -or as factors ; 
| and they, in either caſe, muſt pay the duty. 

F Glynn, Serjeant, Dunning, and Davenport, in ſupport of 
{ the rule for a new trial, obſerved, that, if the plaintiff's 


claim were to ſuceeed, the duty, which, according to 


| Read's evidence, had already ſunk from 1100/7. a year to 


2007. would very ſoon be reduced to nothing. Some of 
4 the 
4 


againſt 
W on being prefſed, he acknowledged that he never knew the FansHaw, 
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1779. the certificates read at the trial ſtated, in explicit word, 
that the freeman had the property of the corn in him, fg 
CocxsepGce the expreſſion made ute of was, * being mine,” or, ©« þy;y 
againſt * my property.” It was clear the collector had underſtoog 
FansHaw. them all in that ſenſe. 'The exemption claimed woulq 
| amount to a breach of the oath taken by all 'freemen of 
London, viz. © Ye ſhall colour no foreign goods under, gr 
&« in your name, whereby the king, or this city, might 
&« or may lole their cuſtoms or advantages.” By « foreigy 
* g024s,” in the oath, were meant the goods of non-free. 
men, and the attempt of the plaintiff was to colour ſuch 
goods, whereby the city would loſe its cuſtoms. At all 
events, the plaintiff could not maintain this action, for 
the money paid for the farthings by the captain of the 
veſſel im which the corn had been imported, if to be re 
turned at all, muſt belong to the conlignor, and was had 

and received to his uſe, not to the uſe of the conſignee, 
Lord MANsFIELD,--This is a matter of value, and the 
quettion is of. importance z therefore the court will take 
time to conſider of it. Independent of the oath, there is 
no doubt but that colouring goods would be a fraud. But 
the argument founded upon the oath turns in a circle, If 
the cultom extends to factors, as well as to owners, then a 
perſon cannot be ſaid to colour goods, unleſs he covers 
with his own name corn, which he is neither owner of, 
nor employed to ſell as a factor. 'Fhe words © foreign goods,” 
i the oath, certainly mean the goods of non-freemen. If 
2 new trial 1s granted, 1t can only be, either on the ground 
of apparent fraud, or becauſe ſuch an exemption as is 
claimed by the plaintiff cannot be {ſupported by any uſage. 
To ſay this, would be to decide 'the. cauſe completely 
againſt the plaintiff; whereas, if we ſhould not grant a 
new trial, the city of London will not be concluded by the 
preſent verdict. 'They will only have the difadvantage ot 
a recent verdict againit them, in caſe they ſhould try the 

queſtion again in another ation. PEE 

ASTON, Fuftice,—By the ſtatute of 1 Hem. 8. c. 5. (m), 
it 1s enaCted, « "That no citizen of London, or other the 
C 122 ] «© king's ſubjects inhabiting within the Cingue-ports, or any 
| &« other being free of priſage or butlarage of wines, by 
« grant, cuſtom, or otherwiſe, cuitſm no wines of any 
« perſon or perſons, not being free of any priſage or but- 
« larage.” . By a charter of 1 £9. 3. the king had grant- 
ed to the city of London, * Duod de winis civium mula prija 
_« fat, ſed perpetue inde efſent quieti.” 'The object of the 
ſtatute of Hey, 8. clearly was to prevent the abuſe of that 
privilege, Now the words in the oath taken by freemen, 
have nearly the fame import as to all goods, as thoſe Fa the 
CO WO ey 7: RSS atutg 
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IN THE NINETEENTH YEAR OF GEORGE UII.. 12. 


4, WE &atute have as to wines 3 and when we compare the words 19909, - 
for WWE of the charter and of the ſtatute together, it ſeems that CL, 
being W none but freemen, for their 0207 wines, 2re exempted from CockseDcGe 
tood (WS priſage. In the aſe of The Kmg & Waller v. Hanger, re= againſt 


ouls WWE ported in Bul/irode (2), the queſtion was, Whether the de- FansHaw. 
1 of al T dons, as executrix of a citizen of London, was exempt- 


, or ME <d from priſage of wine which had belonged to the teſta- 

ight WE tor, and was ſhipped in his life-time, but not unloaded till 

reign WW 2fter his death? There was no deciſion, the court being 

free. WE equally divided ; but it is laid down by Deodderidge, Jul- 

ſuch WWE tice, (although he was of opinion with the defendant,) 

t al WW that, to be entitled to the exemption, the party muſt have 

\ for the avhole property (o). In the preſent caſe, therefore, if 

" the WE: it ſtood clear of uninterrupted uſage, I ſhould think there 

> Te> E would be a great deal in the objeftion. It is obſcrvyable, 

bal WW that there are none of the notes or certificates which ex- 

A = preſsly and confefledly ſtate the goods to have come to 

' the WE: the parties as faftors. 'The parole-evidence 1s, that the 

take WWE exemption does extend to freemen-factors. 'The point to 

reis WE be determined is, To what extent the conſtant uſage has 

But WWE been carried ? If there ſhould be a new trial on that 

. If WWE ground, the opinion of the court in granting it will not 

1ena WW occaſion any bias in the ſecond jury. | 

over BE Lord MansFieLD, on the day following, declared the 

r of, WW opinion of the court as follows : | To 

ods,” WE: I left this queſtion to the jury, on the foundation, that | 

\. If WWE originally, the exemption might have been as to all corn 

ound WW conſigned to freemen, either on their own account, or as 

as is WW factors. As there were no traces on the ſubject, in writ- 

ſage. WR og, the queſtion for them to try was, Whether the uſage 

etely WE Had been ſuch, as to warrant both the claims? The evi- 

nt 4 & dence of uſage was extremely ſtrong. It appeared, 

y the that, for fifty years, the privilege had been conſidered as 

re of WE extending, bond fide, to both caſes; and we cannot ſup- 

y the WWF poſe, that, during that time, one half of the city were [' 123 } 
& tools, and the other knaves. Witneſſes ſwore that they 

 (m), WE always underſtood the exemption to extend to both caſes. 

r the WWF veveral things which have been urged do not weigh with 

r any WWE me againſt the uſage ; for inſtance, the argument drawn 

s, by WE from the exemption relative to priſage, for the words cre- 

any WWE 2ting that exemption expreſsly confine it to the wines of. 

- but- WF cttizens —<©f De winis civium.” The oath proves nothing 3 

rant- WWE becauſe it ſtill leaves the queſtion to be, Whether this is 

prijſa WWE colouring foreign goods, or not ? "Phe gradual diminution 

ft the WW of the income from this duty is equally inconcluſive. 'There 

f that has, of late, been a ſcarcity of corn in England, and a 

men, | great deal has been imported from abroad, which is- a 

Ef the flung formerly not known, Yeſterday, after the argu- 

atuty | "Hs ment, _ 


(x) B. RH. 13 Fac, 1. 3 Bulf,l. (o) Loc, cit. Pe 17s 
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Cockstycs Tupported; viz. that the exemption might have commenceq 


againſt 


FansHaw, fible from the nature of the thing. It is an exemption in 


» 


f 124 ] ſet aſide, and \a third trial granted, which came on to be | 


any thing. If the citizen-faCtor were to take the benefit 


| ſtanding of the officer was, that the faftors, as ſuch, were 


CASES'IN EASTER TERM 


ment, I revolved the queſtion in my mind, on the nature 
of the claim, and the preſumption upon which it muſt he 


with the grant; and it ſeemed to me next to impoſ, 


favour of citizens, from a duty granted to the city of 
London. Such an exemption muſt relate to fomethin 
which -a citizen muſt otherwiſe have paid. But that i 
not the caſe; for the citizen-factor would not have paid 


to himſelf, then the exemption would in truth operate as a 
grant, for the owner would have the duty to pay, and the 
factor would receive it, inſtead of the corporation. Either 
the freeman muſt allow the farthings to his employers, 
and then this would be an exemption in favour of own. 
ers not freemen, and inconkfi{tent with the grant to the 
Eity, or elſe he 1s entitled to receive it for his own bene. 
fit, and then it 1s a grant to him. "Therefore it ſtrikes me 
as a thing which cannot be ſupported by way of exempt- 
100m. 'This however 1s not . an objection in point of law, 
It is matter to be left to a jury; for, if they find the ex- 
emption to have conſtantly exiſted in point of fat, it 
muſt operate as evidence of a grant. But this diſtinCQtion 
not having been particularly pointed out to the jurv on the 
laſt trial, it 1s proper that the cauſe ſhould be reconſidered, 
Therefore we are all of opinion, that there ſhould be a 
new trial; | ; 

The new trial came"on at the Sittings after Michaelmas 
Term, 17 Geo. 3. when a verdict was again found for the 
plaintiff; and in H:Jary term, .17 Geo. 3. a rule was ob- 
tained to ſhew cauſe, why the laſt verdi& ſhould not be 
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argued on the 6th of February 1777. Wo 
Lord MANSFIELD ſtated the evidence on the ſecond trial 

as follows : | IE 
Benjamin Green ſaid, that the duty was always repaid to 
freemen ; and no queſtions were aſked, whether the corn 
was their own, or only conſigned to them as factors. He 
had known Wormley, who was receiver of the duty for a 
| leflee of the corporation, from the year 1700, and he had 
told him that the praftice was always to return the far 
things. Alderman Thomſon and Sir Criſpe Gaſcoigne were 
known to be factors, and they had U. returned. 'The 
method was, that the factor came and faid, «& I am a 
« corn-faCtor, there is the copy of my freedom, you will 
& accept my bills, and return the farthings.” "The under- 


entitled to the return, He never knew of any ſuſpicion of 
fraud or abuſe. wm ; 
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| jc to the duty ſhould be conſigned to free-faQtors, they 
LIEN ſhould 


F 
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m THE NINETEENTH YEAR OF GEORGE III. 


oſeph Fiſher had known the trade 60 years ; and, %in 
adJition to his evidence on the former occafion, ſaid, that 
he had heard many old people talk of the privilege be- 


| longing to free-fattors. 


William Anderſon and Richard Reed gave the ſame teſti- 
mony as on the former trial. Y 
_ All the plaintiff's witneſſes ſaid, that many faftors had 
taken up their freedom for the ſake of this privilege, and 
had paid the city 30 /. for it, OT 

On the part of the defendant, the freeman's oath was 


| read. h 


William Read, who was now produced on the part of the 
defendant, ſaid, that fince the matter had become a ſub- 
ject of diſpute, they had underſtood the claim of exempt- 


| Jon to relate only to corn which was the property of the 


freeman himſelf. However, nineteen out of twenty of the 
dealers in .corn were factors, and ſo underſtood to be. 
There had been no diſpute tul the preſent. He had con- 
ceived the re-payment of the farthings to faCtors, as ſuch, 
to be wrong, and had mentioned his ſentiments to the de- 
fendant, and he to the corporation, which was the occa=- 
ſion of the preſent litigation. 

One Gimbert ſaid, he had been a faCtor 20 years, and a 
freeman part of the time. 'That he had been told, that 
if he were a freeman, he would be entitled to have the 
farthings returned, and yet to charge his employer - for 


E them. If he had not thought ſo, he would not have paid 


what he did, viz.. 304. 10s. for his freedom, Wear (þ) 
had told him, that he thought they were all forfworn. ; 
but, two or three years afterwards, Wear became a free- 
man, and then he looked upon the exemption as his right. 
The witneſs could not ſay he was ſatisfied ; and, after 
ſome time, he uſed to write in his certificates, 4 Re- 
« ceive ſuch and ſuch corn, from ſuch a ſhip,” without 
to the corporation, but they made no difſerence, whether 
the certificates were in one form or another. 


words concerning the corn were, © 7s mine,” © belongs to 


| © me,” © on my account,” © for your humble ſervant,” and 
there were none which ſpecified that the corn was con». 


ligned. 


evidence of an original grant from the crown or parlia- 


there might have been a proviſo, that, whenever corn ſub- 


(2) Mentioned /upra, p. 120." 


ſaying, <* mine,” or © my corn.” He mentioned the truth 


After having reported the evidence, his Lordſhip ſaid: 
For the plaintiff it was contended, that the uſage was 


ment. That, in the original grant to the corporation, 
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Many notes or.certificates were produced, in which the 
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(g) C. B. M. an Qu 's, 
160, 


might have commenced in fraud, and yet have been car. 


_rately incorporated, might dig gravel in a manor which 


There muſt be ſome m ſtake in cuſtom good, it concludes that judgment 
the report of this caſe ; for, though it was given for tae planttes. | 


CASES IN EASTER TERM 


ſhould be entitled to receive the farthings to their own uſe, - 
That, if there was any doubt whether that could be the 
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ſubſequent grant by the city to the free-fattors, or an 


that the ground on which we had granted a new trial was, 
an intri1fic objeCtion to the exemption z that the praQtice 


ried on fairly afterwards ; ; that it nail have been an ex. 
emption as .to factors, in the original grant to the city, 
Or an original grant to the factors; that there could he 
no exemption, unleſs in favour of perſons otherwiſe liable; 
but here the factor would not have been liable, but the 
owner, and he was not exempted. As to its being a 
grant, I told them, I had never heard or read of ſuch an 
mſtance as a grant to factors; but th 1s was Matter 
of evidence ; I did not know of any lave againſt ſuch a 
grant 3 and, upon the whole, I left it to them to confi 
der, whether they thought the utage coeval with the 
Tight of the city to the duty. Mr. Wallace ſuppeſt- 
ed to me, that I had omitted the other ground, that the 
exemption might have originated in a ſubſequent grant 
from the city, or an agreement with them ; but, thinking 
this origin lets probable than the other, I ſaid no more to 
the jury. 

Wallace, Bolton, and Buller, again ſhewed cauſe,—Dun 
ning and Davenport on the other fide. 

For the plaintitF it was urged, that no uſage was ever ſo 
clearly eſtabhihed. "There was-no deception or fraud on 
the part of the factors, nor ignorance on the part of the 
city. 'The only ground left for the defendant was, the 
ſuppoſed impoſiibility that this uſage could have a legal 
origin. But it might be conſidered as beneficial to the 
city, being an encouragement to the importation of corn, 
and there was nothing to hinder the crown from granting 
part of a duty to a corporation, and the reſt to particu- 
lar members of that corporation 3 nor was it impoſhble 
that the city, ſubſequent to the grant of the duty, might 
have agreed with the freeman»faCtors, that they ſhould 
have the duty on corn conſigned to them. "The tempt- 
ation, which this would hold out to purchaſe the free- 
dom of the city, was a reaſonable inducement to ſuch an 
agreement. In the caſe of The Mayor and Commonalty of 
Linn Regis v. Taylor, it was held to be a good cuitom, 
that freemen, being proprietors of ſhips, though not ſepar 
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IN THE NINETEENTH YEAR OF GEORGE 1ſt. 
a few years ago, it was ruled at Nifs Prius, that the reſi- 


dent freemen of Newca/tſe might claim an excluſive right 
in the town moor, againſt the members of the corporation 


E « hive. 'The objection, in the preſent caſe, aroſe, from 


confounding preſcriptions and cuſtoms, the former of 
which muſt have a legal origin; but cuſtoms need not 
Gateward's Caſe (r), Viner, title Cuſtom, Archer v. Bothen- 
ham (s), Day v. Savage (t), Potter v. North (u). All cuf- 
toms vary from the common law, and the very idea of a 
cuſtom is, that its origin cannot be traced. As to the ſup- 
poſition of fraud, the onzs of proving lay upon the deftend- 
ant, but there was as much reaſon to preſume fraud againſt 
the duty, as againſt the exemption. 
For the defendant, it was inſilted, that the practice of 
the factors was nothing elſe but colouring the goods of non- 
freemen. All the notes held the corn out as the property 
of the factor. If the city 61d formerly know of the abuſe, 
without correGting it, tnat was no reaſon why it ſhould 
not now be corrected, While the frauds of the factors 
were kept within bounds, they were not inquired into, 
but as they had increaſed ſo much to the detriment of the 
city, it had become neceſſary to check them. No queſ- 
tions were atked of the factors, becauſe the notes were 
contrived to anſwer the queſtions which might have been 
aſked. | 'Fhe 1dea of an exemption, which was the only 
ground on the firſt trial, was abandoned on the ſecond, 
as not capable of being maintained ;- but the ſuppoſition of 
the privilege claimed, being part of the original grant, was 
equally untenable, becauſe the importation of corn into the 
city muſt have been of a much earher date than the exiſt- 
ence of factors. It was the intereft of the corporation, 
that freemen ſhould have an exemption for themſelves, 
becauſe this rendered it a deſirable thing to purchaſe the 
freedom of the city ; but it was not their intereſt, that the 


free-factors ſhould be entitled to receive a duty on corn. 
from other freemen, which would be, in ſabitance, the 


caſe, if the plaintiff prevailed; becauſe the owner would. 
charge the farthing duty, which he muſt pay to his fa£tor, 
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m the price of the corn ſold to other freemen, for their _ 


conſumption. It was faid, that, though factors might 
not be able to take by a direct grant, the city might, in 
truſt for them; but the objection was, that no potlible 
reaſon could be imagined for ſuch a grant in their fa- 


' your, Though a cuſtom need not have a legal origin, it 


muſt not be unreaſonable, which this was. The caſes 
elted were not ſimilar to the preſent. "The Newcaftle caſe 
mT AEDs had 


.B.H. 4 Fac. 1. 6 Cre. 59.6. (t) Heb. 86. 
6 


.B, H. 6 Am. 11 Mod, 148, 


(u) 1 Ventr. 383. 386. 
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-1n fraud ſome hundred years ago. This objeCtion I can- 
, SENT aaNet | : = 


CASES IN FASTER TERM 


had been compromiſed, but there was nothing unreaſon. 
able in a cuſtom for reſident freemen to have an exclufye 
privilege, in what zhey only could uſe. In that caſe, the 
reſident freemen did not claim a right of putting on the 
cattle of ffrangers, nor did the freemen ſhip-owners, in 
the caſe in Levinz, ſet up a right to take ballaſt, in order 
to ſell to other perſons. 'The corn-faCtors are not admit. 


ted to their freedom under that deſcription, but belong to 


any company in which they choofe to be admitted,—({the 
plaintiff belonged to the Stationers' company.)—The main 
argument for the defendant was, that all the proof which 
had been, or could be, produced, could not out-weigh the 
internal evidence againft the claim : and it could not, it 
was ſaid, be fairly urged againſt the preſent' application, 
that there had already been two concurrent verdicts ; for 
they had been given on different grounds. 

Lord MansFiELD,—The queſtion, in this caſe, is, Whe. 


ther the fremen of London have a right- to be exempted 


from the duty on all corn, whether conſigned to them as 
factors, or their own property ? If there 1s no diſtinCtion, 
the plaintiff is entitled to recover, otherwiſe not. On the 
firſt trial, I thought the evidence of the uſage was very 
ſtrong ; and, as far as the memory of people living went, 
it was impoſhble to ſuppoſe there had been. any fraud, 
'The internal objection, (though it had been mentioned by 
the counſel on the firſt trial,) not having been particularly 
pointed out, by me, to the attention of the jury, it was 
thought proper that the cauſe ſhould be re-confidered. On 
the ſecond trial, the uſage has been proved more ſtrongly 
than before; and there was no evidence that the city had 
ever received, to their own uſe, the duty on corn con- 
ſigned to freemen as factors. It appeared, on the firit 
trial, that the duty had diminiſhed in its produce. 'There 
was no evidence of this on the laſt. "The oath cannot 
avail the defendant, becauſe the claim, whether well or 
Ul-founded, is between the factor and his correſpondent. 
He decs not colour the goods. He takes the money to 
himſelf, and does not make # deduction in his account 
with his employer. As to the notes, whether they were 


fraudulent or not, muſt depend on the fact, whether the 


claim was or was not known. Now it was as notorious 
that the corn did not belong to the factors, as if the notes 
had expreſsly ſaid fo. 'Vill this diſpute, no queſtions 
were ever aſked. "The farthings were always returned to 
Nelſon, who dealt ſo largely, and never but as a faCtor. 
Perſons, who only dealt as faCtors, have paid 3o/. for 
their freedom, in order to acquire - this privilege. But the 
internal objeCtion 1s, that the uſage muſt have commenced 
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IN THE NINETEENTH YEAR OF GEORGE III. 


wot anſwer, and I left it to the jury in the ſtrongeſt terms ; 
but they have again found for the plaintiff. If I did wrong 
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trial, But I think I did right, and that this was not a 
ſubjeft for a ſpecial verdict, being merely a matter of 
evidence. - If the jury thought there was evidence of a 
grant to the city, but that freemen ſhould be exempted, 
and ſhould receive a farthing a quarter on corn conſigned 


The to them as faCtors, I fee no objection to it, in point of 
nin a law. If we were to grant a third trial, we might as well 
hich = grant a fourth and fifth. "There would be no end. 'The 


city will not be concluded by the verdict. 
ASTON, Fuftice,—This is a point of an uncommon na- 
ture, but the ufage 1s very {trong. "The expreſſions in the 


: the 
t, it 
tion, 


; tor now is, Whether the matter was fit to be left to the jury ? 


If it was not, the laſt new. trial ought not to have been 
anted. The court ſhould\ have determined the cauſe. 
© But I think the matter was proper for the deciſion of a 
© jury, and that the evidence was ſufficient in this cauſe— 
between a factor and the city-colleCtor. 

WiLLEs, and ASHHURST, Fuftices, of the ſame opi- 


Vhe. 
pted 
N as 
tion, 
1 the 


very Y : 
vent, | apo : : LE 
mn.  The rule was accordingly diſcharged ; but, the city not 
d by = being ſatisfied, they ſtill refuſed to return the farthings, 
larly = and the plaintiff was obliged to bring another action. This 
was WE {<cond action coming on to be tried, at the Sittings after 
0: laſt Michaelmas Term, the evidence for the plaintiff was of 
ngly 2 the ſame ſort and import, with what has been already 


- 1.4 ſtated, but more correct, explicit, and circumſtantial. 'The 


CON- 
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nnot 
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I the demurrer was argued, by Davenport, for the defendant, 
= and Wood, for the plaintiff. | | 


= heads: 1, He contended, that, from the nature of a de- 
= murrer to evidence, and upon the evidence put on the 
& record, the court might, and ought to, diſbelieve that the 
= uſage had been immemorialz 2. He then endeavoured to 


count " . . ” 
were Be 1bew, that the claim, whether as founded on an exception 
r the WE 27 proviſo in the original grant, or as a truſt, or otherwiſe, 
— = could igin 1 | 

05 not have had a legal origin in reſpeCt of the perſons 


= of the claimants; 3. In reſpe& of thoſe who receive the 
= duty; 4. In reſpe&t of thoſe who pay it; Nor, 5. in re- 
= ſpect of the nature of the duty itſelf.—1. As to the nature 
| and effe&t of a demurrer to evidence, he ſaid, he knew no 
difference between zhat, and a demurrer to pleadings, ex- 
cept that, in the caſe of the latter, you admit, at firſt, 
the truth of the fas pleaded; and, in the former, you 
firſt put the party on the proof of the facts. That, when 
the fats are proved, you deny, on a demurrer to evidence 
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3 \notes may be' reconciled to the truth. 'The only queſtion 


3 defendant now demurred to the evidence; and, this day, 


Davenport divided his argument into five points, or 


as 
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COCKSEDGE 
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FansSHAW. 


. (») Co. Litll. 72. a. 
(ww) B. RT. 42. 5 Co. as 


fe 


CASES IN EASTER TERM 


as you do on a demurrer to pleadings, that the inferences 
contended for, follows from the faCts alleged. But he 


inſiſted, that although a demurrer to evidence admits the 


truth of all the 2 facts, it does not admit the con. 
clutions in point of fa&?, more than thoſe in point of Jaw, 
which the party offering the evidence contends for ; {9 
that, (as he conceived,) a demurrer to evidence may he 
maintained, even where there is ſome part of the evidence 
which might be left to a jury. This, he ſaid, appears 
from the form of words uſed, which are, * that the evi. 
« dence is not /#fficient in law, to maintain the' ifſue ;” 
not, © that there is mo evidence produced in ſupport of 
« the iflue.” Chat, in this reſpect, the effeCQt of ſuch a 
demurrer differs from a ſpecial verdict, and that it may be 
uſed, where the party demurring 1s unwilling to truſt the 


jury with the inference in point of fa&t. As authorities 


in ſupport of this doEtrine, he relied on what is faid in 
the Firſt Inflitute (v), m Baker's Caſe (w), in». Reniger y, 
Fogoſfſa (x), and on the precedents in Raſtall's Entries, 
title Evidence (y); and he contended, that, according to 
the definition he had given, he was entitled to argue, that 
the particular facts ſworn to, did not eſtabliſh the general 
fact of an immemorial and uninterrupted allowance of 
the farthings to freemen-faCtors upon corn conſigned to 
them, and not their own property. He urged, on this 
head, the appearances of fraud, in the various and ambi- 
guous piraſes and expreſhons which were uſed in the 
notes or certificates.-2. He ſaid the uſage, if in point of 
fact it had been immemorial, could never have had a com- 
mencement ſuch as to eſtabliſh a right in point of law, in 


reſpect of the perſons claiming. It was now agreed, that 


the foundation of the claim muſt be conſidered as a grant; 
but freemen-faQtors were not perſons capable of a grant. 
There was no ſuch claſs of men exiſted till after the time 
of Richard 1. 'There was no evidence of their exiſterice at 
that period, nor was it poſlible ; for the commerce of corn 
mult itſelf have originated in later times. Corn-factors, 
even now, have no permanent character, and are not 
created by the city, by the crown, nor by any other legal 


authority, being the mere temporary creatures of their 
employers, who may deſtroy their exiſtence when they 


pleaſe.—3. As to the perſons receiving the duty, it was 
impoſlible, he ſaid, to believe that there ever could be 2 
legal commencement of an uſage, by which the corpora- 
tion of London were to become the truſtees, or agents and 
colleftors, for ſuch a fluEtuating and uncertain claſs of in- 
dividuals. "The city appoints, and pays the colleCtor, and 
the faftors do not at all contribute to the charges of the 


colleCtion 
(x) M. 2 Ear. 6. Plowd, 1. 
| (>) P. 317» b. to 319. be | - 
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collettion.—4- As to the employers, who were to pay this 
= duty, the ſame abſurdity aroſe when they were conlidered, 
W becauſe it could not have been ſuppoſed that they would 
W employ factors who were entitled, over and above the 
E .llowance paid them as ſuch, to levy a duty upon the 
© goods conſigned to them. "There was no conſideration 
= moving from the faC:ors, to the owners, to entitle them 
E to ſuch a duty.—5. As to the nature of the duty, being a 
E port-duty, and paid on account of the maintenance of the 
quays and harbour, he thought 7hat was equally incon- 
E fſtent with the idea of a grant to the free-faCtors, for 
E there is nothing done by them to ſupport, or benefit, the 
E harbour. Upon the whole, he concluded, that the claim 
E could never have had a legal commencement, but muſt 
E have originated, either in fraud, or, at beſt, in miſtake, 
& by confounding the corn belonging to freemen who hap- 
= pened to act as factors, and that conſigned to them on 
E account of other perſons. | 

E Jo, for the plaintif,—1. Denied Davenport's defini- 
E tion of a demurrer to evidence, and inſiited, that it admits 
E 21] matters of faCt which a jury might find, and only brings 
E the deciſion, upon the inference in point of law from thaſe 


4 
F 
Ds 
_ 
-Y 
- ” 
= 
£ 
* 


E cauſe from the jury, and veſt it in the court. The evi» 
© dence of the uſage was not only ſuch as was to be left to 
@ a jury, as the court indeed had decided on the motions 
E in the former aCtion, and which was, on the preſent occa- 
© fon, ſufficient for the plaintiff, but was extremely ſtrong 
E and ſatisfactory. To ſay, whether the allowance con- 
E fantly made to factors, was obtained by fraud, was di- 
@ reftly and excluſively the province of the jury, but there 


| the actual exiſtence of the uſage or cuſtom being admitted 
E by the demurrer, it was certainly ſuch as might have a 
| legal origin in various ways. If the crown, in the original 
© grant of the duty to the city, had inſerted a proviſo to this 
@ efict, © but we will and ordain, that the freemen of the 
p © city of London ſhall receive to their own uſe, that part 
| © of the. duty which ſhall ariſe upon corn conſigned to 
E © them,” there was no doubt but that ſuch a proviſo 
| would have been good, in law, to entitle them to ſuch 
| part of the duty. 'The king might have granted it, as an 
| encouragement to them to import corn for the ſupply of 
the city. It is not at all an unuſual thing for a particular 


| to the excluſion of the reſt, and to preſcribe for them 


| irom the caſe of 1eller v. Spateman in Saunders (z), where 
a burgeſs 


*) B.R.M, a1 Car, 3, 1 Saund. 339. 343+ 
W's. fc re 4] 339+ 34 


© faQts, before the court. If it were otherwiſe, he ſaid, a 
E party might, in every caſe, take away the trial of the. 


E was no pretext for ſuppoſing fraud. —2. He infiſted, that. 


| part of a corporation to be entitled to rights or privileges 


F through the intervention of the whole body. This appears 
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\ could have a legal commencement, then, to be ſure, ths 


CASES IN EASTER TERM | 
a burgeſs of Derby preſcribed in a right of commor, 
through the medium of the corporation z and from Bro}, 


by a ſubſequent agreement between the,city and the frez_ 
factors, It was not neceſſary for the plaintiff to ſthew the 
EXact origin; it being fuſficient for him) if there was any 
poſſible legal commencement of ſuch a privilege. 

Lord Mansriter.D,-—The foundation, upon which the 
plaintilF reſts his title, 1s this 3 that, by 1mmemorial uſage, 
to which there has been no interruption fince the time of 
Richard I. freemen-faCQtors have' a right to take, to they 
own uſe,. that part of the farthing duty which 1s paid for 
corn conſigned to them. "Lhe defendant denies the fa, 
and ſays, there is no ſuch uſage or cuſtom. I fpeak to 
the fact now ; the legal objection I will confider dy and 
by. But this 1s the fact upon which the -parties are at 
iſſue z and this 1s to be tried by the jury. Nobody elſe 
can try it; becauſe it is a concluſion of fact from the 
evidence. Almoſt all the objections that have been made, 
are ſuch as were very proper to be ſtated to a jury, to m- 
duce them to doubt of the fact of ſuch immemorial uſage; 
to induce them to conclude that it began in fraud, or 
Miſtake ; that it could not begin in the way in which it 13 
claimed z that ſuch an uſage could not poſhbly be imme- 
morial : antl, on the fond trial, all this was ſtrongly put 
to the jury. But, what 1s now brought before the court 
on this demurrer ? Not a queſtion, whether the evidence 
was ſuſſicient to ſatisfy the jury of the fact of the cuſtom, 
for, by the demurrer, the defendant admits every fact 
which the jury cu/d have found upon the evidence. The 
vnly queſtion before the court, is, Whether, ſuppoſing the 
fact to be as the plaintiff contends, and that, immemort 
ally, without any exception fince the time of Richard l, 
the uſage has been for the freemen-faCtors to receive the 
farthings, ſuch nſage could, by any poſſibility, have a legal 
commencement ? "The plaintiff was not bound to find out 
what the a&tual commencement was, becailc it has exiſted 
from time immemorial. 'Fhe city itſelf has no writing, 
or grant, to ſhew. 'They only fay, the duty has been paid 
to them as a right, time out of mind, by all but freeme! 
for their own corn. 'The plaintiff ſays, there is another 
qualification : «© It has not been paid by freemen-factors 
« for corn conſigned to them ; they have always enjoyed 
&© that privilege.” - If, by no poſſibility, ſuch a privilege 


fact of its exiſtence does not decide the queſtion ; becauſe, 


in point of law, that does not eſtabliſh the right ; but the 
tule of law is, that, wherever there is an immemorial uſage 


(a) pl. 28, | 


by? 
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n, the court muſt preſume every thing p1b/e, which could give 
ke, it a legal origin. Whether probab/e or not, 1s for a jury to 
n, W decide. Now, why 1s 1t not pollible that, in the original 
> grant, the crown may have ſaid, for the purpoſe of en- 
1: couraging perſons to take up their freedom, that no free- 
ny W man {hould pay the duty to the city, either for his own 
W corn, or for corn-conſigned to him as a factor? Would 

the WWE ſuch a grant be void ? Certainly there may have been 
vc, WT ſuch a grant. But, further, in caſes of this fort, an act 
of WW of parliament may be preſumed. Many, if not all the 
Cir E uſages and cuſtoms of the city of London, are confirmed 
for WA by act of parliament. Or, the priviiege may be founded. 
i, WW on a bye-law, made before time of memory. Suppoſe, 
t0 W after the frant to the city, there had been a bye-law made, 
vl Ws by which, for the purpoſe of encouraging faCEtors to be- 
: at WS come free, and by that means, introducing the corn trade, 
clic WW the corporation gave them, when freemen, all the far- 
tn: things ariſing on corn conſigned to them; ſurely there 
de, Þ is nothing impoſhble in this; and. there 1s a colour for 
1+ E ſuppoſing that to be the ground, trom_ the evidence ; be= 
ge; & cauſe it is in proof, that the factors purchaſe the freedom 
, Or $ on purpoſe to acquire the privilege. 'The only point now | 
t is WW before the court was very fully] conſidered, upon the ſe- 
me- E cond motion for a new trial,. and we were all of opinion, 
put WS that, if ſupported by immemortial uſage, it was uwnpoſhble 
ourt WE for the court to ſay, that the privilege could not have a 
-ncc WE iegal commencement. | Eee an ooele 

om, WiLLEs, Juftice—I am of the ſame opimton, for the 
fact # reaſons which my Lord has given. As to one thing urged 
The E by Mr. Davenport, viz. that there could be no corn- 
the CE factors in the time of Richard 1. though, perhaps, they 
101» | did not then exiſt by that name, yet, as London was a 
d 1; | louriſhing city long before that period, 1t mult have been 
the | ſupplied with corn in great quantities; and 1t would be 
legal abſurd to ſuppoſe that the growers themſelves brought 
| out | their own corn from all parts of the kingdom to the Lon- 
ited | din market. When they did not come themſelves, they 
ting) muſt haye employed factors, agents, or conſignees, to ſell | 
paid It for them. - | 29 
mel! ASHHURST, Juſtice, —I am of the ſame opinion. The 
)ther Jueſtion now before us, 1s precifely what was decided on 
Ctors the laſt motion for a new trial. "The opinion of the court 
oyed WW then was, that the cuſtom might have a legal commence- 
1lege | ment. As to the evidence, there is certainly enough to 
, the have warranted the jury in inferring, that the uſage had 
auſe, exiſted as far back as the time of memory. "There was 
t the luthcient to be left to a jury, and that is all that is re= 
ſages quiſite, 

the 


agument into five parts, it ſeems to me, that there are 
| © OR 


ButLEs, Fuſlice, —Though Mr. Davenport divided his . 
but. 
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CASES IN EASTER TERM 
but two queſtions in the cauſe. The firſt, What is the 
nature of a demurrer to evidence ? the ſecond, Whether 


the cuſtom ſet forth in this demurrer-book, as ſtated þ 
the plaintif”s counſel, be, or be not, good in law ? With 


reſpect to the firſt, I think Mr, Davenport has gone a great 


way too far. It is the province of a jury, alone, to judge 
of the truth of fats, and the credibility of witneſſes ang 
the party cannot, by a demurrer to evidence, or any other 
means, take "that province from them, and draw ſuch 
queſtions ad aliud examen. I think the plain and certain 
rule is this : 'The demurrer admits the truth of all fad, 
which, upon the evidence ſtated, myght be found by the 
jury in favour of the party offering the evidence. Mr, 
Davenport puts the caſe of a ſpecial verdict, an& ſays, the 
reaſon for a demurrer to evidence 1s, that the party de 
murring does not chuſe to truſt the jury. In a certain 
degree that is true z but the reaſon of not truſting the jury 
35, becauſe they may, if they pleaſe, refuſe to find a ſpe- 


. cial verdict, and then the facts never appear on the re. 


cord, But whether the caſe comes before the court on x 
demurrer to evidence, or on a ſpecial verdict, the law is 
the ſame. Now, if this cauſe had been put into the 
ſhape of a fpecial verdict, what muſt have been ſtated on 
the record ? 'Fhe jury could not find all the evidence 
ſet forth in the demurrer, but muſt have pronounced 


- upon the fat, whether or not ſuch an immemorial cub 


rom had exifted, and then it would have been for the 
court to decide, whether fuch a cuſtom was good in lay. 
E agree with Mr. Wd in his definition of a demurrer to 
evidence; and I am clear that there was ſafhcient to be 
left to a jury, and, therefore, on the firſt queſtion, there 
feems to me to be no doubt at all. As to the ſecond, 
though I have no doubt mm my own. mind, yet I hav 
known fo much of the cauſe before, that I purpoſely 
avoid giving any opinion upon it. _ | 
Judgment for the plaintiff [5]. 


F 


f;] Upon this judement, the de- ant; and T. 21 G. 3. by Davenjit 
fendant brought a writ of error in the for the plaintiff in error, and Chand 
Exchequer Chamber, where the cauſe for the defendant. It now ſtands for 
has been twice argued, wiz.” M. 21 judgment. (Facation after T. 21 Gt 
Geo. 3. by Adair,Serjeant, for the plain- 3.) [+ 50]. , | 
tiff in error,. and Hood for the defend- | 


[+50] In E. 22 Geo. 73. the Judges of King's Bench, except Eyre, Barons 
of the Common Pleas, and the Barons. and, accordingly, the judgment w# 
of the Exchequer, delivered their op. athirmed. Afterwards, a writ of err0t 
nions, and reaſons, /eriatim; when was brought in the Houſe of Lords 
they were all of opinion/ with the-Cours where, after the caſe had been argued 
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E, ere put to the Judges ; viz. 1. Whe- 
$ hoe Ns evidence and facts admitted, 


W joined, are ſufficient, in law, to main- 
W 74in the iſſue for the defendant 1n er- 
| ror? 2. Whether, if the evidence be 
EB :nſufficient, or uncertain, a new wenre 
E ought to bave been awarded ? 


E $hynner, Chief Baron, who was con- 


G £74 by indiſpoſition,) delivered the 


| 


1m THE NINETEENTH YEAR OF GEORGE III. 
at the bar, the following queſtions unanimous opinion of 
1 the Judges preſent, (Eyre, 
Baron, being one,) up- 
on the firſt queſtion, in 
the affirmative; and 
ſubmitted to the Houſe, 


upon which this demurrer-has been 


Gould, Juſtice, (in the abſence of 


The KiNG againſf the MayoR and BuR- 


 GEsS8Es of LymME REcts, on the profecu- 
tion of the Tonourable HENRY FANE. 


Mandamus having iſſued to reſtore the Honourable 
Henry Fane, to the office of a capital burgeſs of the 


E borough of Lyme Regis, the corporation returned, 'That one 


Coade, one of the capital burgeſles, had exhibited «© cer- 
« tain articles of complaint” againſt Fane : that, by © he 


| « ſaid articles of complaint,” he had charged him with hay- 
E ing been duly ſummoned, and having neglected to attend 
& the corporate meeting, for the election of a capital burgels ;- 
E and that, by © zhe ſaid articles of complaint,” he had alſo 


charged him with. non-reſidence, and neglect of his duty as 


| a capital burgeſs: that it was ordered, that a copy of the 
| ſaid articles ſhould be given to Fane, and that he ſhould. 
| have notice to appear, at the next meeting of the mayor 

| and burgeſles, to anſwer the ſeveral articles againſt him, in 


the ſaid complaint contained, and to ſhew cauſe, why he 
ſhould not be removed and diſplaced from his office : that 


| the copy and notice were ſerved : that a meeting was had, 


where he appeared, and was charged with, and accuſed of, 


| the non-refidence, abſences, contempts, neglects, breaches 
| of duty, and miſbehaviour, ſpecified and contained in zhe 
faid ſeveral articles of complaint ſo exhibited againſt him. 


That the meeting heard evidence in ſupport of the © ſaid 
« feveral articles” mentioned and contained in the ſaid com- 
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CocksSEDGE 


againſt 
Fa NSHAWe 


that, the firſt queſtion being ſo anſwered, 
any anſwer to the ſecond was unneceſ- 
ſary, Upon this, the judgments of the 
Court of B. R. and Cam. Scacc. were 


(5 June, 1783,) unanimouſly athrmed. 


[135 } 


Wedneſday, 
28th April, 


A clerical 
miſtake may 
be amended 
in the return 
to a manda- 
mus, after the 
retuin has 
been filed. 


plaint, and in Fane's defence, and, alſo, what was alleged 


by him and his counſel why he ſhould not be removed 
irom his office of capital burgeſs, * for the ſeveral matters 
* 1 the /aid articles of complaint mentioned ;” and, there- 


Baron; 8 2Pony it was adjudged, that he was © guilty of the non- 
nt ws BB © r<fidence, abſences, contempts, negle&ts, breaches of 
of error WY © duty and miſbehayzour, and other matters objeQted and _ 
' Lords, * Charged againſt him, in and by the ſecond and fourth arti- 


argued " les of the ſaid complaint ;” and that, thereupon, they had 


K 3 relolved 


(3) Lathe Moyer of Chicheſter, E; tO) E.'s | doi B. R, 1 Salk. 50. 
3 «I Md. 1 09. 273+. 
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reſolved to remove him from his office z and had remoye4 
him ; and that he had not been elected lince 3 - ſo that they 


could not reſtore him. 


This return had been filed laſt term. The defendant, 
afterwards, diſcovered that they had, in that part of it 
which ſtated the conviction, ſet forth, that the proſecutor 


had been found guilty of the charges in he third and fourth 


_ articles, without having ſtated, 1n the preceding part, that 
the complaint conſiſted of four articles that, .on the con- 
trary, by the recital, of the complaint. in the return, it 
ſeemed rather to be ſtated as containing only two; and 
that it did not therefore certainly appear, that the article; 


- on which Fane was: convicted; were the ſame which were 


ſet forth as containing the accuſations againſt him, A 
motion was, therefore, made this term, (on Meonday the 
26th of April,) and a rule granted, to ſhew cauſe why the 
defendants ſhould not be at liherty to amend, by inſertin 
the words, * ſecond of the,” and & forrth of the,” in that 
art. of the return which recited the articles on which he 
was accuſed, ſo as to make it run thus, 4 and, by the ſe 
&« cond of the faid articles of complaint, charged * and ac. 
& cuſed the ſaid Honourable Henry Fane,” &c. and again, 
&« and by the fourth of the ſaid articles of complaint,” &c. 
The Solicitor General, Dunning and Rooke, now ſhewed 
cauſe. —They ſaid, enquiry had been made. at the office, 
and that no inſtance could be found, where the court had 
permitted a return to be amended after it had been filed, 


and, thereby, made a record of the court. "That the caſe 


of the amendment of a return in Shower (5) (which had 
been cited when the rule was obtained), was upon a mo- 
tion which did not appear to have been oppoſed, and it 
did not appear that the return, in that caſe, had been filed, 
That, in the caſe of Lepara v. Germain (c), after a plea in 


Abatement on the ground of an erroneous addition, vis. 
that the defendant had been ſtated as Knight, inſtead of 


Knight and Baronet, the court refuſed to permit an amend- 
ment,. by inſerting the words & and Baronet,” although the 
proceedings Were all j in paper. 

Bearcreft, in ſupport of the rule, relied upon an aſſida- 


vit, which ſtated, that the omiſſion of the words, now 
prayed to be ind had ariſen from a mere miſtake of 
the gentleman who ſettled the draught of the return, and 


who had ſtruck his pen through thote words. 


Lord Maxs1ELD,—lt is very effential to the adminiftra- 


tion of juſtice, that flips, or miſtakes of the pen, ſhould 


not be fatal. I am ſatisfied this 1s a mere blunder, and 
not a (Mick3 and the amendment luggelts itſelf upon inſpec- | 
p , / _ tron. 


= 
[ 
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tion. As the return ſtands at preſent, it is nonſenſe. 
There is no caſe cited, where the court has refuſed to 
amend ſuch a miltake, although the return has been 
fled. The caſe in Shower ſeems to be an authority to the 
contrary. | | | 

'The rule made abſolute ; the defendants undertaking, if 
an action for a falſe return ihould be broyght, to take ſhort 
notice of trial, and not to. bring 'a writ of error, it there 


ſhould be judgment againlt them [4]. 


[4] There were four other returns, 
to different writs of 22andamus, in which 
ſimilar amendments were moved tor, 
and granted at the ſame time with this. 


P. I14 tO 110, 
The returns were the ſame, (mutarts 


LonGcHaMme again// KENNY. 


FHE plaintiff was a waiter at one of «the great ſubſcrip= 
tion-houſes, or clubs, in St. Fames's Street, of winch 
the defendant was the maſter. Each of them had received, 
from Mrs. Cornelys, a number of maſquerade tickets, to 
diſpoſe of, for which they were to account, after the maſ- 
querade, by* paying the value, or returning the tickets, 
Kenny had got poſſeſhon of one of the tickets which had 
been delivered to Lengchamp, and, when Mrs. Cornelys's 
agent came to demand an account of Zomgehamp's tickets, 
he was told, by Longchamp, that Kenny had had one of 
them, and he muſt pay for it. Upon this, the agent went 
avd made a demand on Kenny, who ſaid, ** Well, 1 I had 
« it, what then? Go to the perſon who received it of 
* you, and let him pay you.” Longchamp was then threat. 
ened with an arreſt, on which he paid hve guineas, (the 
value of the ticket,) to Mrs. Cornelys, and then brought 
this aCtion againſt Kenny. The declaration contained a 
count for money had and received, one for money paid, laid 
gut, and expended, and one for money lent. 'The cauſe was 
tried at JVeftminſier, on Thurſday the 18th of February 
1779, before Lord MaxsrrELD. The plaintiff, beſides the 
above fats with regard to the ticket, endeavoured to prove 
a ſum of money due for wages, but, there being no count 
for wages, nor for work and labour, it ſeemed clear that 
he could not recover on that ground ; and, the jury having 
found a verdict for him, with five guineas damages, they 
mentioned that they found this tum expreſsly for the ticket, 
It. appeared, that the defendant. was appriſed, that the' 


137 
119- 
The King 
againſt 
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mutandis,) and the miſtake in the 
draught had been copicd in all of 
them.—Yde ſupra, Richards v. Brown, 


Thurſday, 
29th April. 


If one perſon 
obtains poſleſ- 
hon of goods 
entrul{ted to 
another to be 
ſoil at a fixed 
price, and, at 
the time when 
the goods are 
to be re-deli- 
vered, or the 
price account= 
ed for, he re- 
fuſes to do 
either, and 
the perſon to 
whom they 
were entruſt- 


ed, being 


threatened 
with an ac- 


tion, pays the 


fixed price to 


the owner, 


ſuch perſon 
may recaver. 
the ſum as» 
g1n{t him 
who touk poſs 
ſchon of 
them, in an 
action for 
money had and 
VECULUEA mans 
Ferhaps, in * 


plaintiff meant to ſue him for the value * of the ticket,. and one for money 
taat he came prepared to refift that demand. Lord Mans- pard., 


FIELD, at the trial, exprefſed great doubt, whether the 
6 32> Wc action 
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aCtion could be maintained, either on the count for / 
paid, (on which the plaintiff's counſel relied,) or on that fr 
money had and received. He ſaid, he would reſerve th; 
queſtion, for the opinion of the court, on a motion for x 
non-ſuit—(It was clear that none of the evidence applied 
to the count for money lent.) | 

Dunning, and Cowper, now ſhewed cauſe againft ſetting 
aide the verdict. —Bearcroft, and Mingay, on the other 


| fide. 


For the defendant, it was contended, that trover was the 
proper form of action. In a count for money paid, the 


words, © at the defendant's ſpecial inſtance and requeſt,” axe 


not mere words of courſe. 'There mult be a privity in the 
tranſaction, between the parties, in order to ſupport ſuch 
a count ; and, as to the count for money had and received, 
though ſuch privity 1s not neceſſary to ? Beg that, yet it 
muſt appear, that money, which ought to have been paid 
to the plaintiff, had, in fact, been received by the defend. 
ant. In this caſe, there was no proof that the ticket had 
been ſold, or any money received for it, by Kenny. 

Lord MansriELD,—lt 1s certain, that, where the de- 
mand 1s for a ſpecific thing, an action cannot be maintained 
in this form. Great benefit ariſes from a liberal extenſion 
of the aCtion for money had and received ; becauſe the 
charge and defence in this kind of aCtion, are both go- 
verned by the true equity and conſcience of the caſe, - 
But it muſt not be carried beyond its proper limits (5). The 
plaintiff muſt never be permitted to turn the generality of 
the count into a ſurprize upon the defendant, by deſerting 
the ground which the defendant was led to think the only 
matter to be tried; and reſorting to another, of which hc 
could not have the leait ſuſpicion. If the preſent aCtion 
had been brought without notice of the nature of the de: 
mand, I ſhould have thought it could not have been ſup: 
ported. But, here, the defendant came prepared. If he 
ſold the ticket, and receiyed the value of it, it was for the 
plaintiff's uſe, becauſe the ticket was his. Now, as the 
defendant has not produced the ticket, it 1s a fair preſump« 
tion that he has fold it. 

ASHHURST, and' BULLER, TFuſizces, were inclined to 
think, that the evidence would have ſupported the count 


for money paid. A$SHHURST, Fuftice, compared this calc 


to that of a ſurety, who, by paying the debt for the prin- 
cipal, ſaves. him from being ſued, and who can maintam | 
an action againſt him for money paid, In like manner, he 
ſaid, the plaintiff here had paid the five guineas under a 
compulſion brought upon him by the defendant, and had 
thereby ſaved him from an ation. But they gave no deci: 

: ny | live 


(3) Vide ſupra, Weſton wv. Downes, M, 19 G. 3+ P+ 23» 24+ 
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Gve opinion on that point z being clear, that the count for 


money had and received was maintainable, Ts 
| a The rule diſcharged, 


| I | 
GooDTITLE, Leſſee of FowLEtR, and Another, 
= againſt WELFORD, 


FBI was an ejetment, in which the lefſors of the 
L plaintiff claimed under the will of one E/:zabeth Bez- 

- The aCtion was tried before Lord MansFiELD, at 
Weſtminſter, at the Sittings after laſt Hilary Term, and one 
Hearle, who was named executor in the will, and was alſo 
deviſee of a reverſionary intereſt, expeCtant on an eſtate 
for life, in ſome copyhold lands part of the eſtate deviſed, 
was called, on. the part of the plaintiff, to prove the ſanity 
of the teſtatrix, which was impeached by the defendant. 
To obviate the objection of intereſt, he had ſurrendered 
his eſtate in the copyhold lands to the uſe of the heir at 
law, but he had refuſed to' accept the ſurrender. EE: 

The counſel for the defendant inſiſted, that Hear/e was 
an incompetent witneſs; 1, Becauſe the ſurrender' was in- 
effetual, and did not extinguiſh his intereſt, not having 
been accepted; 2. Becauſe he had acted in the executor- 
ſhip, having paid different legacies, and, therefore, had 
rendered himſelf liable to be ſued, if the will ſhould be ſet 
alide. | | 

Lord MansFIELD over-ruled both objeCtions, and, the 
witneſs being examined, the jury were ſatisfied of the ſa. 
pity of the teſtatrix, and found a verdict for the plaintiff. 


On a rule to ſhew cauſe why there ſhould not be a new 


trial, which came, on. to be argued this day, Bearcroft, 
Dunning, and Boſn, were of counſel for the defendant.— 
The Solicitor General, and Lane, for the plaintiff. 

For the defendant, beſides the two objeCtions to Hearle's 
evidence which had been made at the trial, it was now 
contended, that, as executor, he was entitled to the reſidue 
pf the perſonal eſtate not diſpoſed of by the will, and 
was, therefore, intereſted, on that account, to ſupport it. 
One clauſe in the will was in the following words, < I de- 
#* viſe and bequeath to Z. Lawrence ail the reſt of my 
« goods, plate, and cloaths ;” and it was contended, that, 
} although the word © goods,” had it been uſed alone, 

_ would perhaps have comprehended [the whole perſonal 
eſtate, yet it appeared by the ſubſequent words, that it 


Was only uſed to expreſs a ſpecific legacy, and therefore 


the reſt of the perſonal eſtate would veſt in the executor, 


FE: who had no legacy given him, which could raiſe a reſult- _ 


ig truſt in fayour of the next of kin,—To ſbew, that no- 


thing 


LIY 
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An executor 


who takes no. 


beneficial in- 
tereſt, is a 
competent 
witneſs to 
prove the fa- 
nity of the 
teſtator, © If 


a perſon who 


1s intereſted 
execute a ſur= 
render or re» 
leaſe of his 
intereſt, he 
may be exa- 
mined as a 
witneſs, al- 
though the 
ſurrenderee, 
&c. retuſe te 
accept the _ 
ſurrender or 
releaſe, 
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1779. _ thing paſſes by a releaſe or ſurrender, unleſs accepted hy 
the perſon in whoſe favour it is made, they cited Perkin., 
GoopTiTLe 7itle Surrender (c), and Shephard, ſame title (d). 
againſt For the plaintiff, in anſwer to the objection that Hearls 
WELFORD, might be liable, to be ſued for what he had done in the 
charaQer of executor, if the will were ſet aſide, the cafe 
of Lee v. Folliffe (e) was reed upon, where. one Dow, 
an executor who had releaſed a legacy given him by the 
will, and, therefore, took no benelicial intereſt, was ad- 
mitted, on a trial at bar, to prove the teſtator's ſanity, al- 
though he was objected to, on the general ground of his 
being liable to be fued for his acts as executor, if the will 
ſhould be ſet aſide, and, alfo, becauſe he had aCtually ſold 
a ſet of chambers which had belonged to the teſtffor, and 
was, therefore, anſwerable to the purchafor for the title. 
'The counſel far the defendant ſaid, that, in the cafe of 
Lowe v. Folliffe, the purchaſer of the chambers was in 
court at the trial, and, upon the objection being made, 
offered to releaſe to Dovey, and that Dovey was only ad. 
> mitted as a witneſs in conſequence of that offer [1 b, 
Lord MansFiELD,— This will has been tried three or 
four times ; and there have been contradiCtory verdicts, 
On the trial, in the preſent mitance, the jury were fatif. 
fied, But a motion has been made for a new trial, not on 
% the merits, but on the incompetency of a witneſs. When 
the witneſs was produced, the counſel for the plaintiff read 
his ſurrender of the copyhold eſtate left to him by the will, 
but it was objected, that this ſurrender had not been ac- 
cepted, Che witneſs, on being queſtioned, ſaid, he had 
acted as executor, and that the legatees had received their 
legacies under the will. On this ground allo, 1t was cons 
[ 141 ] tended, that he was intereited, becauſe, if the will ſhould 
be ſet alide. he would be anfwerable for having acted de 
fon tort. Put be was not objected to, at the trial, as being 
entitled to the reſidue of the perſonal eſtate. Now, on 
ſuch a motion as the preſent, no objection to a witnels _ 
ſhould be received which was not made at the trial. It 
this new objection had been made 7hen, it might perhaps 
have been ſhewn, that there was na reſidue, or a releaſe 
might have been given, (c,—As to the other objeCtions. 
1. 'Fhe bequelt to the witneſs would certainly have gone 
to his competency, if he had not parted with his intereſt ; 
but, as he has parted with it, as far as-depends upon him, 
third perſons have a right to his teſtimony, and the ſurren- 
derec hall hot deprive them of it, by refuling to. L 
; tne 


(c) 5 608. | [1] 2x. For, WOOD "WEE the re- 


> 8 


| _ (&) Sheph. TeuchF. p. 397. _ Port of” the caſe in 1 Black/t, the 
= (*) B.R.E. 2 G. 3. Since ceponcd, court thought there was no occaſion fog: 
© 1 back, 365. os the releaſe ; /oc. cit. p. 366, 


"3 
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» ſurrender [0F 1]. / 2. It is contended, that, in an aftion 
concerning land, an executor 1s not a competent witneſs, 
becauſe he may be ſued for his adminiſtration of the per- 
ſonalty. But he certainly has no immediate intereſt in the 
ation ; and I remember its being determined by Lord Hard- 
zvicke, on a petition for a commiſtion of review, and after- 
wards by the Delegates, that it 18 no objection to an execuy 
tor's teſtimony, that he may be liable to actions as executor 
de fon tort [CF 2] | - 
 WuLEsS, Fuftice,—It is clear that an executor in tru{t 
may be a witneſs [+ 51], If the teſtator had ſtopped at 


I41 


1779. 


GoopDTiTLE. 


againſt. 
WELFORD, 


the word © goods,” the legatee would have taken all the --- 


reſidue z but the addition of the words © plate and cloaths” 
may reſtrain the meaning, But the objection on this 
ground was not made at the trial, which is a reaſon for 
not ſetting the verdict aſide. 
witneſs may eſtabliſh his competency, by releaſing any in- 
tereſt he may have in the reſidue, As to the ſurrender, I 
think it operates without the aſſent of the ſurrenderee, and 


if, on three proclamations, the ſurrenderee would not come 


in to be admitted, I think the lord might take advantage of 
it, as a forfeiture. . 


ASHBURST, Fuftice—Every objeQtion of intereſt pro- 


ceeds on the preſumption that 1t may bias the mind of the 
witneſs ; but this preſumption is taken away, by proof of 
his having done all in his power to get rid of the intereſt. 

| The rule diſcharged. 
[tF 1] Bent v. Bater, B. R. H. © himielf.” 
29 Geoe:3. 3 Term Rep. 27. 35. 

[FP 2] Vide Bailie v. Wilſon, 15 Tan. 
1744, cited 4 Burr. 2254, 2255. 
[+51] In Goſs v. Tracey, Canc. M. 
1715, Lord Cowper determined, ** that 
« a grantee, when he appears to be a 
« bare truſtee, 1s a good evidence, to 


« known it adjudged.” 
© Prove the execution of the deed to 


_ Maxrryn againſf Hinp. 


"PAHs was a caſe reſerved for the opinion of the court. 

he cauſe had been tried at the Sittings in London (a), 
ater laſt Hilary Term. —The declaration ſtated, that the de- 
tendant, on the 13th of February 1769, by an inſtrument 
nm writing, undertook and promiſed to retain and continue- 


the 


Beſides, on a new trial, the. 


1 P, Will. 287. 290. 
tz And, in Fountain v. Coke, B. R. FR. 
26 Car. 2, 1 Mod, 107. 
Lord Hale, © an executor may be a 
.« witneſs in a_ cauſe concerning the 
«« eſtate, if he have not the ſurpluſage 
«« grven him by the will; 


it 1s ſaid by 


and 1o I have 


[ 142 } 


Friday, zoth | 
 Apnll. | 


It a reQor give 
a perſon a 
title to the 
biſhop by 
waich he aps 
points him. 
curate of his 
church, and 
undertakes to 


. continue him and pay. him a falary, 2/1 he ſhall be otherwiſe provided of ſome eccleſi- 

eflical preferment, or for fault by him committed, lawfully removed, he cannot remove him, 
without cauſe, while he continues rector of that pariſh, and during that time the 
curate may recover the ſalary in an ation upon the zitle,—But if the reftor is bond fide 
preferred to another living; the- obligation ceales.—A. readerſhip is not eccleſiaſtical 


Preterment within the meaning of ſuch a title, 


(a) By conſent ; for the venue was laid in Middle/ex. 
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CASES IN EASTER TERM 


the plaintif to officiate as curate in the pariſh church of $, 
Ann, Weſtminſter, until otherwiſe provided of ſome eccle. 
faſtical benefice, unleſs, by fault by him committed, he 
ſhould be lawfully removed ; and to pay him 50 guineag x 
year during that time ;. that the plaintiff had not been Pro. 
vided of any other eccleſiaſtical preferment, nor lawfully 
removed, and that the defendant had not, from the ſaid 
13th of February 1769, retained and continued him curate 


| of the faid church, and permitted him to officiate therein, 


and had not paid the 5o guineas a year, &c.—Plea,—Ney 
aſſumpſit,—Fhe cafe ſtated the inſtrument on which the 
action was brought, and which 1s called a Tit, which waz 


in theſe words : p | 


« 'Fo the Right Reverend Father in God Richerd Lord 
« Biſhop of London. "Theſe are to certify your Lordfhip, 
« that I Richard Hind, rector of St. Ann, Weſtminſter, in 
« the county of Middleſex, and your Lordſhip's dioceſe of 
&« London, do hereby nominate an4 appoint the Reve- 
& rend Thomas Martyn, to perform the othce of a curate, 


« in my church of St. An aforefaid, and do promiſe to 


« allow him the yearly ſum of 50 guineas, for his mainte- 
« nance in the fame, and to continue him to- officiate in 
& my ſaid church, until he fhail be otherwife provided 
« with ſome eccleſiaſtical preferment, unlets, by fault by 
« him committed, he ſhail be Jawfully removed from the 
« ſame; and I hereby ſolemnly declare, that I do not 
« fraudulently give this certificate, to entitle the ſaid Th 
& mas Martyn to receive holy orders, but with a real in- 
« tention to employ him in my faid church, according to 
« what is before exprefied, Witneſs my hand, this 13th 
*« day of February 1709, R. Hind.” 5 
The caſe then ftated, that on the 6th of July 1778, the 
church of $t. Ann had become vacant, off the defendant's 
having taken other preferment, (viz, the living of Rechdale,) 


and that he had paid the plaintiff his ſalary, as curate, up 


to that time, | 

About the year 1756, upon a difagreement between 
Hind and Martyn ; Hind, after giving him fix months? notice 
to quit the curacy, had refufed to permit 17artyn to ofi- 
ciate, and had diſcontinued the payment of his ſalary, 
upon which Martyn brought an action, in this court, fimi- 
lar to the preſent, on the written inſtrument above ſet 
forth, and obtained a verdict for the arrears then due; 


| but the queſtion, whether he could maintain the action, 


being brought before the court in Eaſter "Term, 16 Geo. 3» 
on a motion for a new trial, it was looked upon as a matter 


of importance, and entirely new ; and, after it had been 


fully argued at the bar, the court took time to conſider. 
he objeCtions made to the aCtion, on that occaſion, 


awere three. 1. It was contended,- that the inftrument did 


not 


—— ..- ca and :. Vw at. 6. 
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not contain any contraQt between the reCtor and curate, 


nor any promiſe from the latter to the former. "That it 
was merely an engagement and indemnity, by the reCtor to 
the biſhop, founded on the ſtatute of 12 Ann. /t. 2, c. 12s 
and on the canons, by which the biſhop, if he ordain a 
on who has no curacy or preferment, is hintelf liable 
to maintain him. 'That, if any perſon was entitled to ſue 
the defendant, it was the biſhop. "That Martyn: was not a 
party to the inſtrument, and that the undertaking contained 
in it, was, as to him, without conſideration 3 that there 
was no reciprocity of obligation between Hind and him, for 
that he might ceaſe to act as curate whenever he pleaſed. 
2. It was faid, that Martyn had never obtained a regular 
licence, (which ought to be under ſeal,) to officiate as a 
curate, which it was mcumbent on him to have done, in 
order to entitle himſelf to the benefit of Find's undertak- 
ing, ſuppoſing it could be conſidered as an engagement to 
him. "That a licence was 1n'the nature of an inveſtiture to 
a curatez and that, not being licenced, he was certainly 
removeable at the pleaſure of the rector, and could not 
maintain this aCtion as curate. Caſes were alſo cited with 
a view to ſhew, that all curates are removeable at the plea- 
ſure of the reCtor, viz. Price v. Pratt (a), Bott v. Brabalor 
(5), The Attorney General v. Brereton (c), Birch v. Wood (d). 
3- Martyn, fince his nomination to the curacy, had been 
choſen to the readerſhip of the ſame pariſh, with a falary of 
30/7. and it was contended, that this was ecclefraftical pre- 


ferment, within the meaning of the inſtrument, or title. "Thar 
although many readerſhips were ſuch as could be exerciſed 


by laymen, (according to the account of their duty in Burn 
(f), and other writers on the eccleſiaſtical law,) this parti- 
cular readerſhip had functions belonging to it which could 


only be performed by: a clergyman ; ſuch as afliſting in the 


adminiſtration of the ſacrament. 

In anſwer, t. to the fir objeCtion, it was argued, that 
the title was, in ſubſtance and effet an engagement 
with the plaintiff, That the words were, © 1 do promiſe to 


« allow him,” not, © I do promiſe to indemnify you, &c.* 


That, if the inſtrument had been a deed under teal, none 


but perſons ftriftly parties to the deed could have main- | 


tamed an aftion upon it z but the caſe was different with 
regard to a common undertaking in writing, like the pre- 
ſent. That it had been determined, in the caſe of Dutton. 
V. Poole, that, on a promiſe made to one perſon, for the 
benefit of another, an ation may be maintained by the 

| perſon 


| (a) Bunbury 237, | (4) 2 Salk. 506. 


(5) Noy 15. © (1) Burn, Lee. Law, tithe Reader... 


(c) 2 Vex. 425. 4296 
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CASES IN EASTER TERM 
perſon for whoſe benefit the promiſe was made (pg). Th 
the ſum of fifty guineas was more than was: required hy 
any canon, or act of parliament, and, therefore, if an 
allowance to the extent required by law ſhould be conſidered 
as an indemnity to the biſhop, yet a ſalary exceeding that a}. 
lowance could only ariſe from a contract between the reqy 
and curate. 'That the conſideration for the falary was the 
performance of the duty. 2. 'To the ſecond objeftion, it 
was anſwered, that no part of the canon law makes 
licence neceſſary, 'Phat the act of uniformity requires it 
for leCturers and preachers, but for no other perſons (/); 
and, as to the caſes mentioned, to ſhew that all curatcs arc 
removeable at pleaſure, none of them had eſtabliſhed thy 
doctrine. 'That Birch v. Wood had not gone further than 1 
rule to ſhew cauſe. 'That the caſe in Bunbury had only 
decided, that a curate has not ſuch an intereſt as to be en. 
abled to ſue for tithes; and that, in the caſe in Yezzy, 
Lord Hardwicke had uſed the expreſſhon of © common cu. 
« rates,” and applied what he {aid to them, in contradiſtines 
tion to thoſe who have a permanent intereſt m their office, 
'That the general meaning and object of a licence is to 
atteſt the good morals of a clergyman, when he gocs into 
a new pariſh, but that ſuch atteſtation was unneceflary | 
here, as the biſhop of the dioceſe had atteſted the ſame 
thing, in as ſtrong a manner, by ordaining the plaintiff, 
3. As to the readerſhip being an eccleſiaſtical preterment, 
the account given of the office in the writers on the eccle- 
ſiaſtical law was relied on; and, as it appeared, that, al- 
though in ſome former appointments in this pariſh, part of 
the duty which the reader undertook was to aſhit in admi- 
niſtering the ſacrament, nothing of that ſort was ſtipulated 
for in Martyrs appointment z it was infiſted, that his oflice 
as reader was ſuch as a layman might. hold and execute as 
well as a clergyman. | | | 

Afterwards, in the ſame term, Lord Mansx1trD delt- 
yered the opinion of the court, to the following effect : 
Lord MansFIELD,—At the trial, the defendant attempted. , 
to ſhew, that the plaintiff was lawfully removed for fault by 
him committed, and offered evidence to prove the irregularity 
of the plaintiff's ife and behaviour ; but I would not ſufter | 
this evidence to be given, being of opinton, either that the 
reCtor ought to have repreſented his conduCt to the biſhop, 
and applied to him to remove him, or, if he himſelf could 
remove him on that account, that he ought to have notihed 
to him that the cauſe of his removal was his immoral beha- 
viour, which he had not done. I am {ill of the ſame opt- 
| | nony 


wr 
WT 
=. 


— 


iN THE NINETEENTH YEAR OF GEORGE nit. 14s 
won, as to that part of the caſe, as at the trial, and no - 1779. 
objeQtion has been made to it, on the argument. - But I , 
defire it to be underſtood, that this: does not imply an opi= Martyn 
nion, that the biſhop may not remove a curate, nor even againſt 
that the re&tor may not, for juſt cauſe, properly notified to Hixv, 
the curate. Thoſe points {till remain open. As to the 

ſt. of the, three objections made on the part of the defend- 

ant, it will be necefſary to conſider the nature of 7ifles to 

the biſhop. The 33d canon of 1603, 18 in the following 

words: © It hath been long ſince provided, by many de= 

« creesg of the ancient iathers, that none {hall be admitted, 

« either deacon, or prielt, who had not firſt ſome certain 

« place where he might uſe his funQtion : according to 

« which examples, - we do ordain, that, henceforth, no 

« perſon ſhall be admitted into holy orders, except he ſhall, 

« at that time, exhibit, to the biſhop of whom he defireth 

« impoſition of hands, a preſentation of himlelf, to fome 

« eccleſiaſtical preferment, then yoid m the dioceſe ; or 

ſhall bring, to the faid biſhop, a true and undoubted 
certificate, that, either he 1s provided of fome church 

within the ſaid dioceſe, where he may attend the cure 

of ſouls, or of ſome miniiter's place vacant, either in 

the cathedral church of that dioceſe, or in fome other 

collegiate church therein alſo ſituate, where he may exe- 

cute his miniſtry ; or that he is a iellow, or in right as 

a fellow ; or to be a conduct, or chaplain, in ſome col- 

lege, in Cambridge, or Oxford ; or except he be a maſter 

of arts of five years ſtanding, that liveth of his own 

charge, in either of the univerſities z or except, by the 

biſhop himſelf that doth ordain him miniſter, he be ( 146 } 
ſhortly after to be admitted, either to ſome benefice, or 
curateſhip, then void. And, if any biſhop ſhall admit 

any perſon into the miniſtry, that hath zone of theſe 

titles,- az 18 aforeſaid, then he ſhall keep and maintain 

him with all things neceflary, till he do prefer him to 

lome eccleſiaſtical living ; and, if the ſaid biſhop ſhall 

refuſe ſo to do, he ſhall be ſuſpended by the archbiſhop, 

« being aſſiſted with another biſhop, from giving of orders, 

* by the ſpace of a year (:).” It appears from this canon, 

and from Gib/on's commentary upon it, that a pecuniary 

proviſion is not the only object of a title, (for a title by pa- 

trimony or penſion 18 thereby confirudively taken away. (&),) 

but that one purpoſe of it is, to aſſure the biſhop that the 

perſon to be ordained- has ſome church where he may ex- 

= erciſe his function, And if, after being certified of that 

= tat, the biſhop ordains him, and he is afterwards re- 

= moved, the biſhop is not liable to maintain him. And, 
therefore, 
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CASES IN EASTER TERM 
therefore, the biſhop, in this caſe, can have no claim 
indemnity againſt the defendant. The title is only a cert;, 
ficate to the biſhop, of the faQt, that the reftor has under. 
taken to eniploy him, to pay him, and to continue him jn 
the curacy, till provided in ſome other eccleſiaſtical prefer. 
ment. It is ditficult to conceive how any queſtion coulq 
be made on this point, or how a doubt could have been 
entertained in the caſe of Dutton v. Poole, which, however, 
was not near ſo ſtrong as the preſent, As to the /econd oh. 
jection, the biſhop having ordained the plaintiff on this 
very title, there ſurely cannot be a ſtronger licence. Whe. 
ther it is ſuch as would ſatisfy ſome penal ſtatutes, may be 
a critical queſtion ; but we are of opinion, that it does not 
lie in the defendant's mouth to ſay, that Martyn has ng 
licence, when he himſelf has admitted him to act as his 


curate, and has never before objected to him on this ac« 


count, or given him notice, and an opportunity of obtain. * 
ing one in form. With regard to the zhird point, after 
the fulleſt conſideration, we find it impoſſble to ſay, that 
this readerſhip is an eccleſiaſtical preferment. A reader, 
in the canon law, is always put in oppoſition to a clergy- 
man. It means a perſon who reads prayers in the morn- 
ing; and afternoon, 'on week days. It is an order in the 
Romiſh Church, inferior to a deacon. ' 50 it 1s called þ 
Burn (I), and I am informed, that, in the Welſh and Cheſter 
dioceſes, there are laymen who ofhciate as readers at this 
day. The inſtitution of the office in this pariſh has been 


looked into, and it ſeems that it exiſted before 1706, 


There are ſome entries in the parith books which require 
particular duties to be performed by the reader, as afliſting 
in adminiſtering the ſacrament, aſliſting the clerk, &c, 
When a certain appropriated fund ceaſed, from which the 
ſalary was payable, the veſtry ordered 3o /. a year -to be 
Paid out of what they call commzſſron money, and afterwards 
to be charged by the churchwardens in their accounts, 


Now, what ſtability is there in this ? 'The reQtor may re- 


fuſe the reader the uſe of the church to read in. "The pas 
Tiſh may no longer chooſe to have prayers read on week 


_ days, and may diſcontinue the ſalary. We are, therefore, 


of opinion, that this is not an ecclefaſtical preferment, within 

the meaning of the undertaking given to the biſhop. 
The rule for a new trial was acch dingly diſcharged, and 

judgment entered up for the plaintiff [+ 52]. 

The queſtion now, upon the cafe referved in the preſent 
aCtion, was, Whether the plaintiff conld recover the arrears 
of his ſalary of 50 guineas, from the time of the defend- 
ant's quitting the hey of $7. Ann ? 

Mt Cowper 


()) Ecel. Law, title Ordination, [+ 52] That part of this caſe has 


been reported ſince, Comp. 437+ 


tat 
Ly 
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Cooper argued for the plainti,—Davenport for the 1779, 


For the plaintiff, 1t was contended, that the undertaking Marry x 


3 by Hind did not determine by his cealing to be rector of againſt 


WE 5 4. It was 2 permanent agreement to provide for the Hin. 
= plaintiff till he ſhould obtain ſome other church preferment. 
| WE {; could not be avoided by the voluntary att of the defend- 
WE at, but, if he had put it out of his own power to conti- 
* WE ne arty? in the exerciſe of the functions of curate of 
| ES 5. 4, he was ſtill bound to pay him the ſalary. 'The 
« WE ture of a title to the biſhop is not a precarious proviſion, 
, L. dependent on the will of the perſon who gives it, but cer- 
t WWE tain, and only determinable by the miſconduct, or prefer- : 
0 RH ment, of the perſon to whom it 1s given. 'Lo prove this, , 
s WE {ycral caſes were referred to in the regiſter of archbiſhop - 
* AE Vinchelſen, which are mentioned in Giſer's Codex, in the hs 
- a commentary on the 33d canon of 1603 (#), and particu- ” 
T EZ larly, the following entry in that regiſter; © An order RR tg 
WT « from the archbiſhop to the biſhop oi Sr. A/aph to compel FN 
+ RE © Jobn rector of Go/djield to pay the annual ſum of five 3 
-  « merks ſterling to Amianus de Goldfield, to whom the ſaid b 
- . < Jn had given a title for that ſum, until he ſhould be [ 
© WE © provided for. Given at Steprey; Kal. Apr. 1302.” [ 148 7? b- 
7 EF And two orders from the archbiſhop ; one, to a biſhop, to | A 
7 RE provide for a clergyman whom he had ordained without a Fo 
v Ws title; and another, of the like purport, to a bithop's exe- ity 
2 WE cutors, to oblige them to provide for one who had been fg 
), W ordained without a title. | fy 
c EE For the defendant, it was infiſted, that every ſentence in.. oY 
5 WS the inſtrument confined the undertaking to the time of ' bt 
{f W Hinds continuance in the reftory of Sr. Am. It could. 
1 WWE not bind his ſucceſſor, and certainly did not bind him to 
. & continue all his lifetime reCtor of that pariſh. The conſi- 
vs Wh deration for which the 50 guineas were to be paid was the 
5- WE performance of the duty of curate. 'The contraft would 
© WWE vant wutuality if it extended beyond Hind's continuance 
4 WE! the rectory of Sz. Ann, for he could not compel the 
ck A Mantiff to officiate as his curate at Rochdale, his preſent 
© WS iving. An engagement to pay 50 guineas, independent of 
1 iy clerical funQtions, would not have been a title upon 

W which the biſhop could have ordained the plaintiff. | 
nd = Cooper, in reply, obſerved, that the plaintiff was pre- 

W vented from performing his part of the contract, by the 
nt WE act of the defendant. 
ri W Lord Maxsz1ELp,—There does not ſeem to me to be 
ds 


(any colour whatever for the preſent demand. "Lhe queſ- 
& 0n 1s, what Hind has undertaken to do. He could not 
_ furn the plaintiff out at pleaſure, but there is no pretenee 
: | to 
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Saturday, 
Tit May. 


Fa a return to 
Rn mandanis 


to reltore, if it 
is ſtated—that 
the party was 
removed hy the 


or porate hoy 
at large, —it 15 


_unnecellary to 


ever that the 
power of re- 


moval is veltecd 


m them, be- 
cauſe 1t 55 inct- 
dental to them, 
unleſs given 
by charter, 
bye-law, &c, 
to a {ſelect 


part, —An ac- 
tion will lie for took an oath for the due execution thereof; and, from 


A fu Ppreſſio Ve 


711M a return, 
as well as for 


an allegatio 
falſi.wWhen 
non-reli;:ience 


is 2 ground for 


FeIoving a 


corporator, it 
is unneceſſary 
toſummon him 


previoutly to 


come and re. 
hd, 


CASES IN EASTER TERM 


to ſay that he has undertaken for himſelf, or his executor, 
to maintain him for life, or to continue all his own life. 
time rector of S?. Ann. 'The queſtion here 1s not, whether 
this is a good title or not; although it ſhould feem that j; 
is good. "They commonly run in this form, and the <. 
rate takes the riſque of the rector's quitting the living, A 
man may give a more permanent title, but the words gf 
this inſtrument clearly confine the undertaking to the time 
of Hind's continuing rector of Sz. Anzm, © I nominate, 
« Fc,” © to the office of a curate of my pariſh of 8, 
« Ann,” Ic 


'Fhe Pea to be delivered to the defendant, 


\ 


The K1iNG again// the Mayor and BURGES$H 
of LyME Recrs, on the profecution of 
FRANC1s FANE ;—and the SAME againſ 
the SAME, on the proſecution of Joux 
LUTHER. 


* 


d Bika writs, in theſe cafes, were exactly the ſame uz 
in that of Mitchell (n). 

The return, in the caſe of Francis Fane, ſet forth; 
That Lyme Regis was a borough by prefcription. That 
the Mayor and Burgefles, (the corporate name,) had been 
immemorially accuſtomed to have a guild-houſe, called 
the Meozt-hall, or Guild-hall. "Chat, from time whereof, 
&c, till the pgrantmg the letters patent therein after met 
tioned, and alfo eves hace, there had been, and ſtill was 
a council of the mavor and burgelles, conſilting of the 
mayor and certain other perſons, who, immemorlly, 
until the granting the letters patent, were called counſellors 
and, from the time of the granting the letters patent, 
pitel burgefſes, and that immemornally, till the letters pi 
tent, the council conhfted of eleven burgefſes, inhabiting 
and reſiding within the borough or the liberties thereol, 
of whom the mayor was one. | 'That, till the letters p# 
tent, every counlellor, on his admiſſion into that office 


We” 
"== 
—_ .- 


the time of the granting the letters patent, hitherto, eve!) 
capital burgeſs, upon his admiſſion into that ofhce, has 
taken an oath for the due execution thereof ; which oatl 
ſo reſpeCtively taken, was ſtated in hec verba in the returt, 
the material part being as follows : 4 You ſhall fweh 
« that you fhall be obedient to the mayor and his ſuc- 
5 cefjors, when, and as often, as the mayor fhall has 

« occa{100 


(n) Szpra, H. 19 G. 3+ P- 79» 


1 THE NINETEENTH YEAR OF GEORGE 11. 
W.. occaſion to ſend for you, either for the affairs of the 770. 
Wc town, or elſe for to be aiding and afliſting of him in | d , 
W.. the court, upon the pleading or hearing of any matter The Kixs 
Wc or cauſe depending before him, or for or concerning againſt 
A any other cauſe for the which the ſaid mayor ſhall, or LyME 
may, in reſpe& of the office of the mayoralty, haye Reots, 
occaſion to hear, or uſe your opinion or counſel, His 

counſel and his brethrens' you ſhall obſerve and keep, 

of and concerning all matters that ſhall be communed 

Wc of in the council-houſe, or elſewhere, for the affairs of* 

We the common-wealth of this town, and ſhall not diſcloſe, [ 150 } 
Wc diſcover, or report abroad, what ſhall be treated of in 

Wc the faid council-houſe, or any particular man's opinion 

E. there delivered, touching any thing that ſhall there be 

Wc treated, or communed of, touching any the affairs of 

Wo the faid town.” That, till the letters patent, every 

Wcounſellor, and ſince, every capital burgels, was accuſtomed 

Et relide and inhabit, and of right ought to have reſided 

Ed inhabited, within the borough, or the liberties thereof, 

Wto adviſe and aſſiſt the mayor, touching the ſtate, good 

ETulc, and government of the, borough, and the adminiltra- 

Wition of jultice within the ſa 'That Queen Elizabeth, 

Wd) |ctters patent of the 26th of "June, in the 33d year of 

Wher reign, did, (77ter alia ſtated in the return,) grant ([7], 
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'5 WWW hat there ſhould be for ever in the borough, a mayor, F 
at F- ' 


End cleven other burgefles in number only, out of the 


* IIS 
pod SY 


" WEburrcefles of the borough or town aforeſaid, to be choſen A 
ed End conſtituted according to the form in the ſaid letters ſe 
y, Whpatent thereunder ſpecified, who ſhould be called capital : q 
" WEdurgefles; (then nominating as uſual in charters, the fir{t by 
” BE yor and eleven capital burgeſſes.) The capital burgefles ol 
he Wo continue for life, unleſs, in the mean time, for their ii 
ly, wn bad government in that behalf they ſhould be re-. i 
' WEpored. That the ſaid mayor, and eleven burgefles there- of 
oa: FJ appointed by name, or the greater part of them, the Tl 
P WEiayor for the time being one, whenever to them, or the Ty 
I Wgrcater part of them, it ſhould ſeem fit, in their ſound {6H 
0 WErudence and diſcretions, ſhould chooſe, not exceeding "kl 
1 Wh number of four other perſons of the inhabitants of the fl 
ic {WSorough or town, to be other capital burgeſfles, ſo that the = 
0 Sher capital burgeſies, ſo to be choſen, together with the b, 
5 ESayor, and the other cleven capital burgefles, ſhould not 
ho Wecced the number of /;xteen, to be continued in the office 
athy WW. their lives, unleſs, &c. That, as often as the capital 
"cles, fo nominated, or thereafter to be choſen, (1. e. 
. = cleven and four,) or any of them, ſhould die, or be 
.. radi for, &c. then it ſhould be lawful 7o the other capt- 

We” vurgeſſes, being the common council, or the greater part of 


wy A | | them, 


[7] Vide the following page, Note [7] 
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150 CASES IN EASTER TERM 
L779. them, to chooſe one or more of the other burgeſſes, in the 
_y Place or places of ſuch capital burgeſs or burpeſſty {, 
"the King Happening to die, or to be removed; and that he or th; 
againſt F ſo choſen ſhould be a capital burgeſs, or capital burgeſſez, 
LYME in tke manner as the capital burgeſles, by the letters paten: 
REeGis. before conſtituted, were and ſhould be. "Phat, whenever 
a vacancy or vacancies ſhould happen, by the death 
[ 151 ] Femoyal of any of the faid capital burgeſſes, another 
others of the burgeſles ſhould be elected a capital burgef, 
*or capital burgefles, by the reff of the council, or the greater 
part of them, in the place of ſuch capital burgeſſes { 
happening to die or to be removed. "Phat the capita] 
burgeſfles, ſo from time to time to be choſen, ſhould tak; 
their oaths before the mayor and the reſt of the capit 
burgeſles, or the greater part of them, well and faithfully 
to exccute their ofhce. 'Fhat by the ſaid letters patent, 
the queen granted to the mayor, and capital burgeſſes, 
and their ſucceſſors, that it ſhould be lawful for them t 
keep or appoint a guild or council houſe, within the bo- 
rough or town, commonly called the Moot-hall, and th 
the ſaid mayor and capital burgeſſes, the common council if ti: 
borough or toavn aforeſaid, or the greater part of them for 
the time being, as often as to them 1t ſhould ſeem ne. 
; ceflary, ſhould and might convoke, and hold, in the fail 
houle, a certain convocation of the ſame mayor and c 
pital burgefles, or the greater part of them, and in the 
fame convocation, ihould and might treat, &c. of the 
itatutes, acts, articles, and ordinances, touching the Þv- 
rough or town, and the good rule, ſtate and government 
thereof, according to the tenor of the ſaid letters patent, 
as by the taid letters patent, remaining on record, migli 
- more fully appear [7].) "That the mayor and burgcli: 
accepted the letters patent, in the ſeveral matters in thx 
return ſpecified, and from that time, had acted upd: 
and conformed thereto *, and that, ever ſince, the council hd 
corififled, and of right ought to conſiſt, of the mayor and it 
capital burgeſſes of the borgugh for the time being *, 'Ihiit 
Fare, on the 29th of Augujt, 1774, was eleQed a capitil 
burgeſs, and afterwards, on the ſame day, took the on 
above ſpecihed. That he had nit, at any time fitce bt 
eleftion, inhavited or refded within the borough, or the liver 
thereof, but, en the contrary, had, ever fince, inhabited ai 
reſided with his family, in places out of, and at a great dijjati 
from the faid borough, and the liberties thereof, and had, 
 quring all that time, voluntarily, without good repay 
. c 
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[7] There was the ſame recital * This ſentence, (printed betw«" 
with that included in this parenthefis two aſteriſks,) was not in the retul ® 
in the return to the mandamus to reftore the caſe of 4ribur Raymont. 


Arthur Reymend, infra, 177. 
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IN THE NINETEENTH YEAR OF GEORGE III 


ſented himſelf from the borough, and from the duty of 
the office of a capital burgeſs z and that by his non-refi- 


751 


779. 


dence, and his yoluntary abſence from the borough, and The Kine 


the duty of his office, he did, during all the time of his 
being a capital burgeſs, wilfully neglect* and omit the duty 
and execution of his office, and deprive the mayor and 
burgeſles of that counſe), and aſhi{tance, and advice, which 
by the duty of his office, and according to the ſaid oath, 
he ought to have given. That, at a meeting or convoca- 
tion of the mayor and burgefles, held, according t9 the im- 
memorial cuſtom and uſage of the borough, at the Moot-hall, 
or Guild-hall, on the 31ſt of Augryft, 1778, Fohn Coade, 
one of the capital burgeſles, exhibited certam articles of 
complaint, &c: agailt Fare, (In the fame form, and with 


the ſame omiſhon, but which was now taken as amended, 
as in the return to the mandamus of the Hon. Henry Fane 


(a), except that here the only charge was non-reſtdence and 
conſequent negleft of duty, and the convittion was ſtated to 
be only on the fourth article of the complaint.) "That a 
copy of the articles, and a ſummons to appear at the next 
meeting or convocation of the mayor and burgeiles, they 
appointed to be held at the Gwui/d-ha!l, on the 14th of 
September next, and anſwer the ſaid articles, and ſhew 
cauſe why he ſhould not be removed and diiplaced, were 
ordered to be, and afterwards, on the 31it of Augy/?, 1778, 
were ſerved on Faye. "That, in purſuance of an order 
made at the ſaid meeting or convocation, held on the 31ſt 
of Auguſt, 1778, all the burgefies of the borough, within 
the reach of ſummons, were, afterwards, and before the 
holding of the next meeting, duly ſummoned, to appear 
at the ſaid next meeting or convocation, to treat, adviſe, 
conſult, and determine, touching the removal and diſ- 
charging of Fane from the office of a capital burgeſs, for 
ti cauſes and miſdemeanors mentioned and contained in 
the ſaid articles. "That, on the 14th of September, a meet- 
ing of the mayor and burgeſſes was, according to the faid 
laſt-mentioned ſummons and notice, held, at the Gwild-hall 
aforeſaid, for the purpoſe aforeſaid, amongſt other buſi- 
neſs, and that Fane appeared. "That, by his conſent, the 
meeting was adjourned to the next day. "That, on the 


next day, a meeting or convocation of the mayor and bur- 


geſſes atoreſaid was, according to and in purſuance of the 
laid adjournment, held at the Gui/d-ball, "Chat Fane alſo 
appeared at the adjourned meeting, and it was there ad- 
judged, that he was guilty of the non-refidence, abſences, 
contempts, neglects, breaches of duty, miſbehaviour, and 
other miſdemeanors, and things, objected and charged 
againſt him, in and by the fourth of the ſaid articles of 

complaint 


(a) Supra, P. 135» 
L 3 


againſt 
LyME 
RtGis. 
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1779+ 


O—— ——— 
the King 


againſt 
LYME 
Recis. 


[7] There was the ſame recital * This ſentence, (printed betv* 
with that included in this parenthefis two afteriſks,) was not in the retu® 
1n the return to the mandamus to reſtore the caſe of 4rihur Raymond, 
Arthur Raymond, infra, 177. | 
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CASES IN EASTER TERM W 1 


them, to chooſe one or more of the other burgeſſes, in 1, i (ente 
place or places of ſuch capital burgeſs or buryeſſc; i, I the c 
happening to die, or to be removed and that he or th WM denc 
ſo choſen ſhould be a capital burgeſs, or capital burgeſ:;, WY the 


in like manner as the capital burgeſles, by the letters p:tey; WF bein; 
before conſtituted, were and ſhould be. That, whener, WES and 
a vacancy or vacancies ſhould happen, by the death MM burg 
removal of any of the faid capital burgeſfſes, another WE by t! 
others of the burgeſles ſhould be elected a capital burget, WF he 0 
or capital burgefles, by the reft of the council, or the greats AE tion 
part of them, in the place of ſuch capital burgeiſes ©, WM mm 
happening to die or to be removed. 'Fhat the cayity RF or C 
burgeſles, fo from time to time to be choſen, ſhould tai; WA one 
their oaths before the mayor and the: reſt of the capit = com 
burgeſſes, or the greater part of them, well and faithful, {AE the 
to execute their ofhce. "That by the ſaid letters patent WE 25 1! 
the queen granted to the mayor, and capital burgeſls, A {-) 
and their ſucceſſors, that it ſhould be lawful for them » A -27/: 
keep or appoint a guild or council houſe, within the ls. ] be © 
rough or town, commonly called the 1oot-hall, and !: MK cop: 
the ſaid mayor and capital burgeſſes, the common council f t: 5 <« 
borough or tan aforeſaid, or the greater part of them {« AE PP 
the time being, as often as to them it ſhould ſeem ne. WIE 5:7: 
ceflary, ſhould and might convoke, and hold, in the (:i( AF cau 
houſe, a certain convocation of the ſame mayor and c i 9:6 
pital burgefles, or the greater part of them, and in tl: WE Vc! 
fame convocation, ſhould and might treat, &'c. of ti: Wl 14 
ſtatutes, acts, articles, and ordinances, touching the b» of . 
rough or town, and the good rule, ſtate and governmat WE the 
thereof, according to the tenor of the ſaid letters patent, hol 
as. by the ſaid letters patent, remaining on record, migit RW 2* | 
more fully appear [7].) "That the mayor and burgciis 8 <2" 
accepted the letters patent, in the ſeveral matters in ti: cha 
return ſpecified, and from that time, had acted unde, ths 
and conformed thereto *, and that, ever fence, the council ta WS © 
conſi/led, and of right ought to conſiſt, of the mayor and i "2 
" eapital burgeſſes of the borough for the time being *. "Tv Wi Ja 
Fare, on the 29th of Auguſt, 1774, was elefted a capiti 8 af 
burgeſs, and afterwards, on the ſame day, took the pat 2 
above ſpecihed. That he had nit, at any time ſince #i 
eleion, inhavited or refkded within the borough, or the liver) 
thereof, but, en the contrary, had, ever ſince, inhabited all 
reſided with bis family, in places out of, and at a great dijaii! 
from the ſaid borough, and the liberties thereof, and I 
during all that time, voluntarily, without good occaſion at 


hd 


. | {onted 


* 


Load 


W 1N THE NINETEENTH YEAR OF GEORGE I!I 
E  nted himſelf from the borough, and from the duty of 


W :hc office of a capital burgeſs ; and that by his non-refi- 


E- dence, and his voluntary abſence from the borough, and 
W the duty of his office, he did, during all the time of his 
being a capital burgeſs, wilfully neglect* and omit the duty 
WT ind execution of his office, and deprive the mayor and 
E burgeſles of that counſe], and aſhitance, and advice, which 
W by the duty of his office, and according to the faid oath, 


W tj: ought to have given. That, at a meeting or convoca- 


W ton of the mayor and burgefles, held, according t9 the im- 


WS ,morial cuſtom and uſage of the borough, at the Moot-hall, 


Z or Guild-hall, on the 311t of Augy/t, 1778, Fobn Coade, 


W one of the capital burgeſles, exhibited certain articles of 


W complaint, &c: againlt Fare, (In the ſame form, and with 
W the ſame omiſhon, but which was now taken as amended, 


W 2s in the return to the mandamus of the Hon, Henry Fane 


W {), except that here the only charge was non-reſedence and 
= conſequent neglef of duty, and the conyiction was ſtated to 


BW bc only on the fourth article of the complaint.) "Chat a 


W copy of the articles, and a ſummons to appear at the next 
= mecting or convocation of the mayor and burgeiles, then 
W :ppointed to be held at the Gwui/d-ha!l, on the 14th of 
WW. Sptember next, and anſwer the ſaid articles, and ſhew 
W cauſe why he ſhould not be removed and diſplaced, were 
W ordered to be, and afterwards, on the 31it of Augy/?, 1778, 
W were ſerved on Fane. That, in purſuance of an order 
made at the ſaid meeting or convocation, held on the 31ſt 
of Augu/t, 1778, all the burgeſies of the borough, within 
the reach of ſummons, were, afterwards, and before the 
holding of the next meeting, duly ſummoned, to appear 
at the ſaid next meeting or convocation, to treat, adviſe, 


conſult, and determine, touching the removal and diſ- 
charging of Fane from the office of a capital burgeſs, for 


th? cauſes and miſdemeanors mentioned and contained in 
the ſaid articles. That, on the 14th of September, a meet- 
ing of the mayor and burgefles was, according to .the ſaid 
lalt-mentioned ſummons and notice, held, at the Grild-hall 
aforeſaid, for the purpoſe aforeſaid, amongſt other bufi- 
neſs, and that Fane appeared. That, by his conſent, "the 
meeting was adjourned to the next day. 'That, on the 
next day, a meeting or convocation ot the mayor and bur- 
gefles aforeſaid was, according to and in -purſuance of the 
laid adjournment, held at the Gwi/d-ball. "Chat Fane alſo 
appeared at the adjourned meeting, and it was there ad- 
judged, that he was guilty of the non-refidence, abſences, 
contempts, neglects, breaches of duty, miſbehaviour, and 
other miſdemeanors, and things, objected and charged 
againſt him, in and by the fourth of the ſaid articles of 
complain 


(a) Supra, P. 135» 
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153 CASES IN EASTER TERM IN 
1779. complaint. That he had not ſhewn any juſt cauſe why WW for: 
he thould not be removed from his office. 'That the AE aut. 
"The KixG mayor and the reſt of the burgefſes holding the meeting, 3 
gain had reſolved, that, for the non-refedence, abſences, &@ YE for 
I.ymME: whereof he had been adjudged guilty, he ought 'to be % b 
Recis. moved, and did then and there remove him. That h- RS 35* 
had not afterwards been elected, admitted, ſworn in, « AM 
reſtored; and that, for theſe reals; they could not rc. RE "* 
{tore him, or cauſe him to be reſtored. \ = mc 
In the caſe of Luther, the return was, in every materiz A } d 
part, exactly like that in the cafe of /ane. 'The validity 3B 
of the return in the caſe of Luther, was argued befor b 
that in the caſe of Fane, (Lord Manoritth being, I be. IE fin 
heve, abſent,) by Rooke and Lawrence (6); but I Wi my for 
in court. Afterwards the cafe of Fane was argued by E- 1 
the ſame gentlemen, on this day. = 
Rookr, againſt the ſufficiency of the return,—l ſhall 
þ make three objeCQions to this return, 1. Becauſe it does he 
not ſtate that the meeting which disfranchiſed Fane, wa, WR ® 
held by any right or cuſtom, 2. It does not aver that the 8 ** 
corporation at large had an -authority to disfranckiſe, 3, © 
It does not ſtate that they had a right to disfranchife for L. 
the reaſons for which they have removed the profecutor,— D 
1. It 15 not ſtated that the meeting, when the disfranchiſe- þ 
ment was. pronounced, was held by cuſtom or charter; P 
and- one, or the other, 1s neceflary to warrant a mayor | 
in calling a corporate aſſembly, In the caſe of the King v. 
Richardſon (þ), 2 cuſtom to hola the meeting was alledged . 
in the plea to the gu warrants, althouz h pleas do vot : 
require fo great certainty as returns. Unleſs it can be k 
ſtated 25 general law, that a mayer can call corporate | 
aſſemblies at his pleaſure, this meeting was not legal.—2. 
'The right in the corporation at large to disfranchile their | 
INembersy 1s. not averred. . 'The return may be all true, | 
| and yet the proſecutor may have been unjuſtly removed. | 
— This deprives him of any remedy, by traverſe, or action. | 
4 'Lhe ſame {iriftneſs 18 required, and the ſame principles 
govern in returns to writs of Sontawins, as 1n indictments, 
or returns to writs of habeas corpus; Rex v. Hntchinſon 
Mayor of Carlifie (q), where it is faid on the margin (r) 
that returns to mandamuſes require even greater certainty 
than indictments, becauſe they cannot be traverſed, (that 
18s, at common law.) Now, in the caſe of indictments, 
are bad wherever all the fats ſtated may be true, and ye 
the party in ocent ; 2 Hawk. Pl. Cr. c. 25.4 57. & $ 119: 
2-23. 120. cre it is laid down, that the caption of an 
_ zynditment mu! thew, that the indiQtment was taken bx 
| - fors 
(o) On Saturegy, 24th April,” ; G) M. 9g Geo. 1, 8 Med, 99% 


{?) £, 31 G. 2, 1 Burr, 517y (r) Ibid. 101, 
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IN THE NINETEENTH YEAR OF GEORGE 1II, 


ſore a competerit juriſdiction, and that the jurors had 
authority to find it. In returns to writs of habeas corpus, 
an expreſs and certain cauſe of commitment muſt be ſet 
forth, for the court will intend every thing againſt the 
perſon making the return Deyton's Caſe (7), -and 1 Salk, 
350. 5 Mad. 83. But it will be ſaid, that a power of 
2motion is incident to every corporation, and therefore it 
need not be ſtated. What is meant by incident? If it 
means, that it neceſſarily belongs to the corporation at large, 
| deny it. In Lord Czke's time, it was held, that a corpo- 
ration had not the power of amotion, unlefs by cuſtom or 
charter. However, that doCttrine has been over-ruled 
fince, in Lord Bruce's Cofe (s), and in the King v. Richard- 
for (z), and I admit that corporations have a power to 
disfranchiſe. But cuſtom, charters, or bye-laws, may rc- 
{train that power to a part. It they are hilent, 1t 18 veſted 
in the 2vhole boly. 'Vhe queſtion, therefore, comes to be, 
how far it is neceflary to ſtate legal preſumptions. 'Phey 
only ſtand, till the contrary 1s proved. If it is competent 
to encounter ſuch legal preſumptions, a return ought to 
ſtate ſomething which will enable the oppolite party to 


_ contradict what the general preſumption would eitablith. 


Butz on this record, it is impotſible for us to deny the 
right in the body at large. It ought to have been ex- 
preſsly alleged. In indictments for not repairing high- 
ways or bridges, although the inhabitants at large are 
bound, at common law, to repair, yet 1t 1s always charged 
that they are liabJe, to let in a plea that they are not, but 
that particular perſons arc. —(BULLER, Fuftice—*, You 
* cannot traverſe that averment in the inditment.”)— 
This caſe muſt be confidered as independent of the ſtatute 
of Queen Anne (4), for that a&t was intended ſolely for 
the benefit of perſons ſuing out writs of mandamus, and 
not to take away the ſtrictneſs which the common law re- 
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quired in returns z Rex. v. Mayor of Lynn (v), and 2 Burr. 


733- 7413 and the certainty neceffary at common law 
3s eſtabliſhed by Bagg's Caſe (wv), in Rex v. Clapham ( y), 
and in Rex v. Mayor of Abingdon (2). As to precedents, 


there is not one which does not aver a right to disfran- 
Chife, except that in Begg's Caſe, and it has never been_ 
{aid that the return in that caſe could be ſupported. No 


convenience can ariſe from obliging the party to put 
this right on the record, whereas there will be great in- 
convenience the other way, as it will enable a mayor to 


throw the whole corporation into confuſion, without any 


danger 


(r) Moore 840. | (v) H. 11 G. 2. Andr. 10g. 


(s) M. 2 Geo. 2. 2 Str. $19, (w) T. 13 Jac. 1. 


11 C9, 93. b. 


_ (!) 1 Burr. 539. (y) H. 22&© 23Car.2.17entr. 111. 


| (#) 9 4m. Ce. ZQe | (Sz) E. I2 IW. Jo 2 


Salk. 432. 
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153 CASES\IN EASTER TERM 


779. danger to himſelf. —-3. Suppoſfing the power of amotion 19 
- z bein the corporation at large, they have not ſhewn a right tg 
The Kino disfranchiſe for the cauſe for which this proſecutor ha; 
againſt been removed. 'Thcy do not ſtate that they ever gaye 
LyYmE him notice to come in and rehde. They only fay, that 
Recis. he was non-reſident, at and fince the time of his eleCtion, 
but no inſtance of any particular abſence is ſpecified, 
On this point, I muſt rely on the principles laid down 
your Lordſhip, in the caſes of Rex v. Richardſon (a), and 
Rex v. The Mayor of Liverpool (b). It is charged, generally, 
that Fane wwilfully abſented himſelf, but no particular In- 
{tance of diſobedience to any ſummons to attend is {ſc 
out, which ought to have been done, according to the 
doctrine in Rex v. The Mayor of Doncaſter (c), and in The 

City of Exeter v. Gly (d). 

Lawrence, for the defendants,—1, If the corporation 
had a power to amove, and yet could not aflerable for 
that purpoſe, that power would be nugatory, In the 
cale of The King v. Richardſon, the ground of amotion 
was non-attendance at corporate meetings, and, thereſore, 
it was neceſſary to ſtate the right to hold thoſe meetings, 
2. In all the former cafes, they have founded the right 
on charter or cuſtom. 'Fhis is the firſt in which the 
power to remove as incident to the corporation at large 
has been relied upon, and, therefore, it is not to be 
judged of ſtrictly by former precedents, But that ſuch 
a power 15, at common law, incidental to every corpora- 
tion, 1s clearly eitabliſhed by Lord Brucys Cafe, and by 

_ that of The Aing v. Richardſon. Eyery common-law right 

will be taken notice of by the court. The buſineſs of 

pleading 15 to ſet forth the facts, not. to draw inferences 

of law. Certainty to a common intent 1s all that is rc- 

quired in returns, and that not as has been argued, to 

enable the other party to bring an action for a falſe re- 

turn, but for the information 'of the court, as was held 

in Rex v. The Mayer of Atvingden (e), This 1s reſembled 

to caſes of indictments and returns to writs of habeas c:r- 

pres, But, as to indictments, the record muſt ſhew, be- 

fore whom they were found, and by what jury tried, be- 

__ ___ caule thoſe are facts; but it 1s never ſet forth, that the 
grand jury had power to nd the indictment, or that the 

| judge had authority to try it, becauſe thoſe concluſions in 
F 156 ] law are made by the) court. So, in returns to writs of | 
Oy, habeas corpus, if the power of commitment is at common 
law, it 1s never ſtated in the return. "Thus, in the cal 

OL Grofey. 4 Lord Mayor of- London (f), the mw vy 

PEaKET 


(4) 1 Burr. 540. (d) T.3F.& M.. 4 Mod. 33+ 

(5b) H. 32 Geo. 2. 2 Burr. 731. (e) 1 Ld. Raym. 559, 560. 

(c) M. 3 Geo. 2. 2 Li, Raym. (f) C. B. E. 11 Geo. 3. Wil: 
I 504+ | Op 1858, Since roparion, 2 Black. A 
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z ws Fa to aver, that he was bound by the duty of his 
WT ice not to ſuffer his priſoner to eſcape. So, in an in- 
= iitment for not perforraing ſtatute-labour. on the high- 
= ways, the authority of. the overſeers to appoint the work 
WY nced not be alledged; Rex v, Boyall (7). 'The reaſon 
7 why, in an indictment for not repairing a road, it 1s ſtated, 
& that the inhabitants ought to repair, is to give an opportu=- 
W nity of introducing the name or deſcription of the des 
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IN THE NINETEENTH YEAR OF GEORGE UL. 


WY c.caker of the Houſe of Conimons was not alleged. In 


indictment againſt a gaoler, for an eſcape, there is no 


fendants, for the purpoſe of ſhewing who are the offend- 


W ers; but, if that were done in any other way, it would 
E be ſufficient, It is nat neceſſary to follow the common 
B form of words. Indictments for p<=rjury are the onl 

E inſtances in which a legal authority is uſually ſet forth, 
© But that has only been the praCtice ſince the ſtatute of 
= 23 Geo. 2. (g), The precedents before that period, do 
E rot contain ſuch an averment ; Go, Ent. 363. 368. Tre- 
= mae 136. 144. 147-157. It is faid, that whatever 
E was neceſlary to be ſtated before the ſtatute of Queen 
E Anne, is {till neceary. This I admit. But then all the 


precedents of returns before that ſtatute, were alſo prior 


E to Lord Bruce's Caſe, when the general power of corpora- 
E tions at large was firſt ſettled, and till then, it was thought 
= necefiary to ſtate the power, it not being conſidered as 
& incidental. It 1s faid, the fats here alledged may be all 


true, and yet the party unjuſtly removed, and that he will 
have no remedy. But, if the corporation have not the 
power of amotion, he ſtill remains a capital burgeſs. If 
the right were. not in the corporation at large, he might 
have ſuggeſted in his writ, that it was in a ſeleCt part, 
and that he had been amoved by the whole body, and 
then the return muſt have denied the right to be in the 
iclect part. As the ſuggeſtion of falſe facts is a .ground 
icr an aCtion, ſo is the ſuppreſſion of true facts. 'Thus, 
ſuppoſe there were two charters, one giving, (with other 
privileges,) a power of amotion to a ſelect part of a cor- 
poration, another of a later date, confirming the other as 
to every thing elſe, but reſtoring the right of amotion ta 
the body at large. If a mandamus, in ſuch a caſe, were 
to ſtate a removal by the ſcleCt part, and the return were 


to let forth the old charter only, all the facts in that 


return would be true, yet certainly an aCtion on the caſe 
might be maintained for the deceit.—3. A ſtronger caſe 
of wilful abſence cannot be ſtated, for the proſecutor is 
alledged never to have reſided fince his election. In 
Richardſon's caſe, the offence was the non-attendance at 

particular 
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1779. particular courts, of which he might not have had Notice 
and, therefore, it was neceſflary to ſet forth that due notice 
The Kina had been given. But I conceive that, by law, a Capital 
againſt burgeſs is obliged to refide, and that, in ſuch caſe, ng. 
LyYmME refidence, without any ſummons to attend, 1s a'forfeiture 
RuG1s, In Lord Shrewſbury's Caſe (h),-it is held, that, where +41 
office concerns the adminiſtration of juſtice, the officer i; 

liable to forfeiture for non-attendance, or non-uſer, and 

that he is bound to attend without any demand or requeſt, 

In Glyde's Caſe (i), non-refidence 1s ſtated to be a forfeiture 

of the office of alderman. In Yaughan v. Lewis (F), Lov 

Holt ſays, that a claute in a particular charter, making 
non-refidence a forfeiture, was only declaratory of the 

common law, for that non-retdence was, by Jaw, good 

cauſe to remove a member of a corporation (/) [CF x). Jy 

the caſe of The King v. The Corporation of Wells (m), « de. 

termined neglect, or wiltul refuſal, is held to be a ground 

of foriciture ; and non-reſidence 1s the molt glaring negle 

of any ; and, in the caſe of The Pueen v. Truebody (n), it 

fe was expretsly decided, that, if a capital burgeſs quite leaves 
A the borough, and goes and reſides m another place, it is a 
fufficient ground for turning him out, and that there is ng 

need of ſummoning him betore he 1s removed, becauſe he 

has abdicated the borough [0F 2]. But, 1f this return 

were bad, the court would not grant a peremptory mand 

mus, when it appears that the proſecutor has deferted the 
corporation ; Rex v. The Mayor of Newcaſtle, cited in Rex 

v. Richardſon (0). 2 7 

Lord MansFriErD,—The only queſtion is, Whether, 

taking the law as clearly eſtabhſhed, that the power of 

amotion 1s incident to a corporation, this would have been 

a ſufhcient return before the ſtatute of Queen Ae ; for! 

take it to be ſettled, that the ſame certainty is required 

now, as before that ſtatute, though I think at farſt it might 

have been otherwiſe determined, becauſe the reaſon was 

not the ſame. "Phe great objection made to this return is, 

that the defendants have not ſet out, that the body F 

[ 158 ] large has the power. They have ſet out the charter, an 
we mult take it to be as ſtated, and there is no ſpeci 

power thereby given either to the whole body, or any elect 

| "Path 
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(b) T. 8 Jac. 1.9 Co. 50. in the nature of 9zo warrants will lie.” 
(:) 4 Mod. 36. Vaughan v. Lewis, and Rex v. Heaven. 
E.4W.& M. Carth. 227. M. 29 Geo. 3. 2 Term Rep. 772. 

(1) lbid. 229, (m) H. 7 Geo. 3. 4, Burr. 1999- 


[8 1] But non-reſidence, though a (») E. 5 Ann, 2. Ld. Raym. 1275+ 
good cauſe ofremoval,does notiþ/ fads, [&F 2] Rex v, Mayor of Shrewſbur), 
determine the office, but there muſt be T. 8 Geo. 2. Caſes Temp, Lord Hard. 
a judgment of amotion pronounced by 147. 151. 
the corporation, before an information (o) 1 Burr, 530. 534+ 
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"art, In ſuch a caſe, the charter making them a corpora= 1 #99, -- 
tion, the law implies the right to remove to be in the whole Coy 
body. The charter leaves it to the rule of law. It is faid, The Kinc | 
there may be ſome other charter or bye-law to the contrary. againſt : 
But is it neceſſary to ſtate pho, poihble negative,—as, that LymB ay 
there is no other charter, —no bye-law, We. ? I think it is REeG1s, I 
not. If there were another charter or bye-law reſtraining £ 
the power, and that were not let out, can there be a doubt 
but an ation would lie? That would be miſleading the 
court. Wherever there is a ſuppreſhon of truth, and the 
party is thereby injured, he may_maintain an aC&tion. As 
to the cauſe of removal, it 1s ſet out in expreſs words, viz, 
a general non-refidence. But, if the corporation has the 
power to remove, they mult haye power to hold a meeting 
for that purpoſe, and zZhat, being incident to the other, 
need not be ſet out. It 1s not true that you are to preſume 
every thing againit a return. You are not to preſume for 
or againſt 1t. 
WILLES, and ASHHURST, . 7u/{ices, of the ſame opinion, 
BULLER, Fuftice,—lL will take the firſt and third objec- 
tions together 3 and, with regard to them, T think that a 
general non-reſidence being expreſsly ſtated as the ground 
of amotion, it was not neceflary to give notice to come | 
and refide ; for, if a member of a corporation ought, by 
his office, to reſide, he 1s bound to know the law ; and, 
where there is a right to remove, there muſt be a right to 
aſſemble for that purpoſe. As to the great queſtion, Whe- 
ther it was neceflary to ſtate that the power of amation 
was in the body at large ? it has been admitted, that it is, 
by law, incident to the whole body, if not reſtrained, by 
an expreſs grant, to a ſelect part. It is alfo admitted, 
that, if it had been ſtated, it would not have been neceſ- 
ſary to prove it. But it is inſiſted, that this return may be 
true in every thing, and yet the party be entitled to be 
reſtored, and that he has no opportunity of traverſing the 
right, or bringing an action for a falſe return. I agree 
that, in theſe returns, the ſame certainty 1s required as in 
ndidtments, or returns to writs of habeas corpus. Lord 
Coke has diſtinguiſhed certainty in pleading into three forts 
[CF][+ 53]; 1. Certainty to a common intent, which is 
luthcient in a plea in bar; 2. Certainty to a certain intent ' 153 
mn general, as in counts, replications, &'. and ſo in indict- . 
ments; 3. To a certain intent in every particular, which 
Is neceſſary in eſtoppels. 'The ſecond of thoſe ſorts 1s all 
that is requiſite here, and I take it to mean, what, upon a' 
= =, — Or 
Wc [i] Co. Lizzl. 303. a, Juſtice, in the caſe of Rex v. Horne in 
= [+ 53] For an explanation of the Dom. Proc. 11 May, 18 Geo, Jo» Cowwpe 
different ſorts of certainty, vide the 672. 682, | | 


judgment delivered by De Grey, Chief : | ; 
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fair and reaſonable conſtruction, may be called certain, 
without recurring to p2fible facts, which do not appear, 
Before the caſes of Lord Bruce and Richardſon, it waz 
thought neceſſary, to ſtate the power to be in the corpor. 
tion at large, becauſe it was not then conſidered as incident 
to them. It is one of the firſt principles of pleading, thx 
you have only occaſion to ſtate facts ; which mult be done, 
for the purpoſe of informing the court, whoſe duty it is t9 
declare the law ariſing upon thoſe facts, and to apprize the 
oppoſite party of what 1s meant to be'proved, mn order t9 
zive him an opportunity to anſwer or traverſe it. It is now 
ſettled to be matter of law, that, prim4 facie, the power of 
amotion 1s in the body at large. Being matter of law, it 
15 not traverſable. Put the preſent proſecutor may now 
reply, that the power is not according to the general law in 
this caſe, but in a ſelect body, which may then be tried by 
a jury. . If the return be certain on the face of it, that 1; 
ſufficient, and the court cannot intend faQts inconſiſtent 
with it, for the purpoſe of making 1t bad. We mult con- 
fider the charter as truly ſtated, becauſe nothing appears to 
contradict jt; and, if fo, the lay fays, that, by ſuch x 


charter, the corporation at large have the power of amo- 


tion, If preſumptions were to be allowed, certainty Fn! 


cvery particular would be neceſſary, and no man could 
draw a valid and ſufficient return. If the power of amo- 
tion is, in this place, in a felect part, and the preſent re- 
turn is bad on that account, I. am clear that an action will 
lie. I fay, if it 1s bad on that account, becauſe it does not 
neceſlarily follow that it is bad. 'The contrary was held in 
Braithawaite's Caſe (p), which was recognized to be law by 
this court not many years ago, in a caſe from the borough 
of Leiceſier. Braithwaite's Caſe allo proves, 1. 'That, al- 
though a return be true in words, yet, 1f it is falſe in ſub- 
ſtance, an aCtion will lie, and, 2. 'That preſumption and 
intendment, as far as they go, muſt be in fayour of re- 
turns, not againſt them. If, in this borough, the power 


1s given to a ſelect part, by the charter or otherwiſe, the 


court is impoſed upon, and the proſecutor injured z and 1: 
would be a very proper ſubject for an action. 

_ 'Phe court pronounced hes in favour of the return, 
both in the caſe-of Francis Fane, and in that of Luther ; 
but, upon the ſuggeſtion of the Solicitor General, that ano- 
ther objeftion, which was afterwards argued in the caſe of 
Arthur Raymond, applied alſo to theſe two, (as well as to 
ſeveral others,) they were all left open to the opinion ol 


the court upon that objection (9). | 


(2) Infra, P- 182, Note 19. 
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rae 1ſt 
ay. 
4 Bon was a ſpecial caſe reſerved for the opinion of the og general 
court. —The aCtion, which was debt upon a bond, plea of bank- 

was tried before BULLER, 7uftice, at Guildhall, at the Sit- ruptcy under 
tings after Hilary Term, 19 Geo. 3. \ a 30s 

The declaration ſtated, "Phat the defendant, on the 15th wane xg 
of Fune 1772, by his writing obligatory, acknowledged condition of 
himſelf to be bound unto W/m Najh, in his lifetime, by the bond on 
the deſcription of the Lord Mayor of the city of London, roy = "ks 
Sir Robert Ladbroke, in his lifetime, and Robert Al/op, Eliq; ;, A © 
(one of the plaintiffs,) by the deſcription of the two ſenior ſhew that he 
Aldermen of the ſaid city, Sir James Eyre, Knight, the is not barred 
other plaintiff, by the deſcription of the Recorder of the = ny IE et 
faid city, Sir Stephen Theodore Fanſſen, Bart. in his lifetime, 1gnq py a 
by the deſcription of the Chamberlain of the ſaid city, in principal and 
200 1, to be paid to the ſaid obligees, when the defendant ſurety has not 
ſhould be thereunto requeſted, and that, though often re- oo a 
queſted, he had not paid the ſame, or any part thereof, to Ces - 
the ſaid obligees, or any of them, in the lifetime of Nafh, of the ſurety, 
Ladbroke, and Fanſſen, nor to the plaintiffs, or either of the debt can- 
them, fince the death of the ſaid Najh, Ladbroke, and Ok "nina 

anſſen,—To this declaration the defendant pleaded, gene- {9 
rally, that, after making the bond, and before, the action and he may 
brought, he became a bankrupt, within the meaning of the be ſued upon 
ſtatutes made againſt bankrupts, or one of them, and that oy Law bs 4 Y 
the cauſe of aCtion accrued before the time when he {ſo be- his % pr g j 
came a bankrupt; and concluded to the country. nes Wu 

The caſe ſtated, 'That a commiſſion of bankruptcy iſſued : 

againſt the defendant on the 5th of September 1776, and 

that he afterwards obtained his certificate, which was al- 

lowed by the Chancellor on the 1it of May 1777. tt then 

ſet forth the bond on which the action was brought, and 

the condition. 'The bond appeared to be a joint and ſeveral [ 161 } 
| bond by Fames Sage, Thomas Lawrence, the defendant 

Price, and Benjamin Tvory. The condition recited, 1. 'That 

Samuel Wilſon, late of Hatton Garden, in the county of 

Middleſex, Eſq; deceaſed, by his laſt will and teſtament, 
_ bearing date the 27th of Oober 1776, direQed that his ex- 

ecutors ſhould pay the ſum. of 20,000 /. if the reſidue. of 

his eſtate ſhould amount to that ſum, or, if not, the 

amount of ſuch reſidue, to the Chamberlain of London, 

for -the time being, to whom, together with the Lord 

Mayor, the two ſenior Aldermen, and the Recorder, for 

the time being, he committed the management thereof, for 

the uſe and intent, that the faid 20,000 /. or the amount of 

luch reſidue, ſhould be a perpetual fund, to be lent to 

young men who have ſet up one year, or not more than 

two, in ſome trade or manufacture, in the city of London, 

4: | or: 
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1779. © within three miles thereof, and who could give ſatisfac. 
tory ſecurity for the repayment of the money ſo to be leny 

A1L$80P to them; and his will was, that no more than 3oo /. ng 
againſt leſs than 100/. ſhould be lent to any perſon or perſons in - 
'- Paict, Ccopartnerſhip, nor for any longer term than five years, ang 
that every perſon, to whom any of the ſaid money ſhould 

be ſo lent, ſhould, for the firlt year, pay 1 per cent. and, 

for the remainder of the time while he ſhould keep the 

principal, 2 per cent. we annum ; and that the borrower 

 thould pay the intereſt h i-yearly to the ſaid Chamberlain 

of London, under certain limitations and reſtrictions therein 

particularly mentioned. 2. That Braſs Croſby, Efq; the 

TS late Lord Mayor, vir Robert Ladgroke, Knight, and Robert 
Alſop, Eſq; the late and then two ſenior Aldermen, Fames 

Eyre, Eſq; the late and then Recorder, and dir Szepher 

T heodore Fanfſen, Bart. the late and then Chamberlain, 

having accepted of the truits ſo repoſed in them, the exe- 

cutors had, ſome time before, paid to the ſaid Sir Szephen 

T heodore Fanſſen, out of the aſlets of the teitator, then come I 

to their hands, 10,0007. in part of the 20,000 /. which 

ſum of 10,000 /. had ſince been applied and diſpoſed of 

according to the uſes and directions in the ſaid will, 

3. 'That the executors had paid, out of aflets of the teſta- 

tor, ſince come to their hands, the further ſum of 10,000 /. 

4. That the ſaid Fames Sage Themas Lawrence, (the bor- 

rower, and fiv{t obligee in the bond,) who had been ſet up 

fifteen months in the trade of a watch-caſe maker, in the 

pariſh of $7. John, Clertenxvell, im the county of Middleſer, 

had applied to the truſtees, for the loan of 100 /. part of 

the remainder of the ſaid truſt-money, for the time, and 
C-162-] upon the terms, in the ſaid will mentioned. 5. 'That the 

| truſtees, being ſatisfhed, from the belt information they 
could obtain, that the ſaid James Sage T homas Laavrence 
was, according to the directions and meaning of the will, 
a proper and deſerving perfon to have the benefit of part of 
the 1aid truſt-money, had, that day, advanced and lent. 
him 100 /. part thereof, for the term of five years, if he. 
ſhould ſo long live, on the terms and conditions 1n the ſaid 
will recited, and therein after limited and appointed. 'The 
condition then declared, that the bond ſhould be void, 1, 
I. the faid James Sage Thomas Lanwrence, his executors 
and adminiſtrators, ſhould pay the intereſt, (in the man- 
ner above mentioned;) and if, 2. the ſaid Fames Sage 
T homas{ L.awrence, his executors or adminittrators, ſhould, 
within twenty days after the expiration of five years, 
in caſe he ſhould ſo long live and enjoy the benefit of 
the loan, repay, or cauſe to be repaid, to the Cham- 
berlain of the city for the time being, on account of 
the truſt, the ſaid principal ſum of 100/.; and if, 3: 
(in caſe the ſaid Fames Sage Thomas Lawrence ſhould dic 
before the expiration of the five years,) his executors or 
agminiitrators 
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adminiſtrators ſhould, within three months after his death, x 770. 
repay the principal in like manner, together with all in- | 
tereſt that ſhould be then due ; and if, 4. (in cafe the ſaid A; gp 
ames Sage T homas Lawrence, or both or either of his fure= againſt 
ties, within the five years, or before the principal ſhould Pxice. 
be repaid, ſhould remove from their then preſent or future 
lace of abode, or in caſe the ſaid Thomas Price (the de- 
fendant) or Benjamin Ivory, or either of them, ſhould, 
within the time aforeſaid, die, or become bankrupt, or in- 
ſolvent, or compound with their creditors,) the. ſaid James 
Sage Thomas Lawrence thould, within a month after ſuch, 
' or any, or either of fuch remoyals, deaths, inſolyencies, 
or compoſitions, give notice thereof, in writing, to the 
clerk of the truſt for the time being, and alſo, if required 
ſo to do, within one month after notice ſhould be given to 
him for that purpoſe, by the ſaid clerk for the time being, 
nominate one or two other good and ſuſhcient ſurety or 
ſureties, to be approved of by the truſtees for the time 
being, in the room of him or them ſo removing, dying, 
becoming bankrupt, or inſolvent, or compounding his 
or their debts, and ſhould alſo, with ſuch new ſurety or 
ſureties, enter into a new bond to the truſtees for the time 
being, and ſo forties quoties. 
'This was all that was ſtated in the caſe ; but it was ad- 
mitted, at the trial, on the argument, that the bond had 
not been forfeited by the breach of any of the ſtipulations C 163 J 
in the condition, tilafter the bankruptcy, viz->not till the | 
7th of Fuly 1777: | : 
* Davenport, for the plaintiffs —ATorgan for the defend- 
ant —'The cafe was argued on Friday the 3oth of April. 
Two queſtions were made. 1. Whether the plaintiffs 
could avail themſelves of the condition, as they had not 
put it upon 'the record ? 2. Whether, it they could, this 
was not ſuch a debt before the forfeiture, as might have - 
been proved under the commiſhon ? Cozper, who was of 
counſel for the defendant at the trial, had objected to the 
reading of the bond and condition by the plaintiffs, and to 
their being inſerted in the caſe, becauſe the bond, as ſtated 
in the declaration, was admitted by the plea, and not put 
in iſſue. BuLLER, Fuſtice, on the argument, ſaid, that he 
had thought Cooper wes right in his objection, but that he 
had permitted them to be itated in the caſe, from defer- 
ence to the gentlemen, (the Solicitor General, Dunning, 
and Davenport, ) who were of counſel for the plaintiffs. 
Davenport, on the part of the plaintiffs, argued as ſol- 
lows —I, Wherever, by an act of parliament, a defendant 
1s permitted to plead generally, and give the ſpecial matter 
of his defence in icy Aaigg privilege is reciprocal, and the 
plaintiff may alſo give all ſpecial matters in evidence, which 
tend to ſupport his demand. Pleas of bankruptcy, (ſuch 
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as the preſent,) under the ſtatute of 5 Ges. 2. (r), alwary 
conclude to the country. "This is the ſettled form, Which 
has been uſed ever ſince the palling of the act ; and ther: 
15 no example of ſuch a plea being demurred to for ng 
concluding with a verification. 'This being the proper 
concluſion of the plea, it was impoſlible for the plaintigy 
to reply, and ſo put the condition on the record, ang 
therefore the only method in which they . could ſhew the 
nature of the debt, and that the bond was not abſolute, 
was by producing it in evidence. In the cafe of Thorn 
v. Dallas (s) indeed he ſaid that he had, to a plea of bank. 
ruptcy which,concluded to the country, replied the ſpecial 
matter, in &rder to put the queſtion in the cauſe upon the 
record ; but that, if the replication had been demurred to, 
he mult have withdrawn it, and given the ſpecial matter in 
evidence. Before the ſtatute of 5 Ceo. 2. the caſe was 
otherwiſe. 'The defendant then was obliged to ſet forth, 
in his plea, the trading, the act of bankruptcy, the neti. 
tioning creditors debt, Wc. as was determined in the caſz 
of Tully v. Sparkes (t), and, to fuch a ſpecial plea, it was 
in the plaintiff's power to reply the ſpecial matter. Be- 
ſides, 1:1 the caſes of bankruptcy, beiore the ſtatute, the 
defendant, in an action on a bond, could not, (as he can- 
not ſtill in any other inſtance,) plead any matter whatever 
in diſcharge of the bond, without ſetting forth the condi | 
tion. By this means, an opportunity was given to the 
plaintiff to avail himielf of the condition, - and 1t can never 
have been the intention of the ſtatute to deprive him ot 
that advantage, which would be the caſe now, 1t he could 


' not give it in evidence. 2. As to the merits, this 1s not, 


as againſt the ſureties,  debitum in preſent, folvendum it 
futuro, It was not certain, at the time of the bankruptcy, 
that ever the defendant would: be hable to the debt. lt is 


not, therefore, a debt within the ſtatute of 7 Cres. 1, 


cap. 31. which only applies to cafes where the money 1s 
due at the time of the bankruptcy, although not payable 
till a future day. "That ſtatute dires a rebate of the in». 
tereſt for the interval between the aCtual payment of the 
dividend, and the time when the payment of the debt 
ſhould have been made ;z but what rebate of intereſt could 
have been made to the plaintiffs in the preſent caſe [8]! 
Morgan, for the defendant, inſiſted, 1. 'That the plam- 


| tifls had undertaken to ſtate their whole caſe in their decla- 


ration, and, if they had thought fit, they might there have 
ſet forth the condition of the bond, but as they had not 
done ſo, it ought to be conſidered as an abſolute bond, for 


- ſuch 


(r) £.. 30. $7 IE Raym. 1546. 1548. 2 Str, 857. 
(s) Supra, AM. 19 Gee. 3. p. 46. [8] Tully v. Sparkes 1s alſo in pou! 


(:) 8. K, 


M. 2 Cu. 2, 2 Ld, for the plaintiffs on this ſecond head- 


IN THE NINETEENTH YEAR OF GEORGE II. 


q ſuch it appeared to be from the declaration. The plea ad- 
h mitted the bond to be ſuch as the plaintiffs, who ought to 
c know their own title, had ſet forth, and only afferted, that 
t the defendant had become a bankrupt ſubſequent to the 
F time when the cauſe of action accrued. Nothing but 
i3 that fact was in iſſue, and therefore the condition ought 
1 WET not to have been read; for it appeared, upon the plaintitts* 
ic WE own ſhewing, that the debi was due immediately on the 


W coxccution of the bond, long before the time when the de- 


& Þ 

» WWE fendant had proved that he had become a bankrupt. 
k- WE 2. That this was a debt which certainly would become due 
ial WE :t a future day, and, therefore, within the ſpirit of the 
he W ſtatute of 7 Geo. 1. That, in truth, the debt was con- 
to, WE tracted, and completed, at the time when the money was 
n WE advanced. For this he cited Macarty v. Barrow (4) [0F]. 


Vas 
th, 
ti 
aſe 
Was 
Be- 
the 


= He alſo cited E£x parte Cofavell, before Lord King (v), Ex 
W arte Greenway (ww), Ex parte Groome (x), and Ex parte 
= Michell (y), before Lord Hardwicke, and Swaine v. De 
= Mattos (2), [9] | 

= Davenport, in reply, inſiſted, "That it was not incumbent 
= on the plaintiffs to ſtate the condition, in the declaration ; 
© they might not know that the defendant had been a bank- 


36 43 rupt, nor, if they did, that he would avail himſelf of that 
-vt WW: defence. It would be a ſingular hardſhip it it were re- © 
_ a quired of them to foreſce, and anſwer by anticipation, 
tne 


= cvery poſſible defence that might be ſet up [10]. 

= BULLER, Zuftice, having atked, whether there was any 
= inſtance, which had come before the court, where the 
= plaintiff had been permitted to ſet forth the condition of a 
= | _ bond 


ever 
1 of 
ould 
not, 
n it 
"CY, 
[t 1s 
0:1 


ey 1 WR 20 Geo. 3. 1 Term. Rep. 17. | [10] In Tully v. Sparkes the condi- 
vable WE (v) MM. 1728, 2 P.W. 497» tion was ſet forth in the declaration, 
e-M- (w) 1740. 1 Ark. 113. and, in the caſe Ex parte Cafeell, 
f the WE (+) 1744, 74d. 115. Lord King is ſtated to have ſaid, < 'The 
devt RE (-) 1751s 1752, 2bid. 120, I21. « certificate will not bar, if the obligee 
ould WE , (=) 7+ 17 Geo. 2. at Guildhall before © is careful in declaring upon his 


]! 3 
plain- 
lecla- 
have 
4 not 
1, for 

ſuch 
} pou! 
heads 


Wn 
ent caſe, w/z. that a debt which may opinion, 
Ecrhaps never become due from the | 


VoL. 1, M 


9 (u) B.R, E. 6 Geo. 2. 2 Str. 949, bankrupt, cannot be proved under his 
= 377. 16. Supra, p. 55. Note [+ 28]. commillion, and, ofTourſe, 1s not dif- 
= i(5] Yide Brookes v. Lloyd. B. R, M, charged by his certificate. | 


Z Lee, Ch. Juſtice. &« bond; indeed if the party declared 
© [9] The point ruled in the caſe of © upon the bond only he ſhall be 
Be waine v. De Mattos, was only, that © barred : Secus if he ſets forth as well 
bonds payable at a future day are * the condition, as the bond in the 
Within the ftatute of 7 Geo. 1. though * declaration, for then it muſt appear 
ot given for goods fold by traders. © that the cauſe of action did not ac- 
{he four caſes in Chancery cited by © crue at the time of the obligor's 
organ, all go to eſtabliſh the point «© becoming a baukrupt.” 2 P. WW. 
ſed on by the plaintiffs in this pre- 499. However this was only an o6iter 
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bond in his replication, Davenport faid, it was done in the 
ſe of Webſter v. Banniſter (a), [11]. 

"The Solicitor General mentioned a caſe of Pattiſon y, 
Banks [12], at the Aſſizes at Carliſle, before AsHnvurgr, 
Fuſtice, in which, he ſaid, the pleadings were ſimilar t9 


thoſe in the preſent caſe ; that, the certificate having been 


[ 166 ] 


produced, and the bankruptcy appearing to having been 
long ſubſequent to the date of the bond, he offered the cy. 


dition in evidence z that this was objected to ; but that, 
after ſome argument, the judge admitted it 3 and that a 
caſe was afterwards ſtated for the opinion of this court, 
which was. argued in H. 17 Ges. 3. but that this point was 


not reſerved [+ 54]. 


'Che court took time to conſider; and, this day, Lord 
MaNnsFIELD delivered their opimon, as follows : 

Lord MaxsrEL.D,—We are all of opinion, that the 
plea given by the itatute opens the whole merits of the 
queſtion m evidence on both ſides. and, on the merits, we 


think that this was not a debt which could have been 


proved under the commithon ; for the defendant was not 


originally the debtor. 


It was not a debt to be paid by him 


2n futuro, at all events, but depended on the acts of the 
principal viz. whether he did or did not comply with the 
pulations in the condition of the bond [7]. 
'The pea to be delivered to the plaintiffs [+ 55]. 


(a) Infra, E. 20 Geo. 3. 5th May 


1780, P. 393- : 
[11] That caſe came on in court in 
M. 19 Gee. 3. but 1 have poſtponed 


' the report of it to E. 20 Geo. 3. becauſe ' 


the laſt proceedings in court were in 
that term. 'The plea was a diſcharge 
under the inſolvent debtors? a&t, and it 
concluded with a verification. 


[12]”The principal queſtion made in 


that caſe was, whether bonds not grant- 
ed for the price of goods, are within 


_ the ſtatute of 7 Geo. 1. c. 31.3; when 


the court decided that they are. Swaine 


v.De Mattos wascited, anie,n. 9g. and, be- 


ing ſaid by Chambre, (for the plaintiff,) 
to be only a Ns Prius cale, Hood, (tor 


the defendant,) anſwered, that it had 
been recognized to be law, by the. 


court of C. B, in Goddard v. Lander- 
heyden, M. 12 G. 3: 3 Will. 262. 271. 
Wood endeavoured to argue the ſame 
point, which was the firit in the pre- 
ſent caſe, in arguing Patti/on v. Banks, 
but the court would not permit him, 
as it had not been reſerved. | 


[+ 54] Pattifp# v. Banks has been 
ſince reported, (Cowp. 540. 

[£F] Vide Paul v. Jones, B. R.qH; 
27 Geo. 3. 1 Term Rep. 599. S. P. 

[+ 55] The following cafes have 
been frtce determined. 


HeskuysSON w. WOODBRIDGE and 
another. B, R. M. 24 Geo. 3. 


The facts of this caſe came before 
the court in a ſpecial verdict, and were 
theſe : On the 13th of Fuze 1782, the 
defendants applied to the plaintiff, to 
accept a bill for 3oo/. which they 
would draw upon him, and which he 
did, not having any effects of theirs m 
his hands. 'The bill being indorſed 
over by the defendants, and becoming 
due on the 16th of Augu/t, the plain- 
tiff then paid it. At the time when 1t 
was drawn, the defendants gave the 
plaintiff a paper in the following words; 
&« Received, the 13th of Tune 1782, 
« of Mr. R. D. Heſtuyſon, his accept- 
** ance for 3007, due 16th of Arg, 


« which 
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fe which we promiſe to pay when due, 
« John Woodbridge & Co.”* On the 
22d of Fuly, the defendants became 
bankrupts, and afterwards, obtained 
their certificate. 
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166 
prior to the time * of his 1779. 
becoming a bankrupt, , 
then the inidivg act of + "57-609 
bankruptcy, pctition- Saint 
ing creditor's debt, by. Ta 
commiſſion, proceed- F 
ings, and certificate, * | 167 ] 


ſpecially, and that he 

was thereby diſcharged from the ſaid 
policy, and all debts due at the time of 
the bankruptcy, without ſaying that 
the cauſe of ation accrued before the 
bankruptcy. 'To this laſt plea, there 
was a general demurrer. 

Chambre, for the plaintiff, inſiſted, 
that this was a contingent debt, and 
not diſcharged by the bankruptcy and 
certificate, not being within the act of 
Ig Geo. 2. cap. 32. $ 2. for that, 
thougn the enacting words are general, 
7%. ©* the afſured in any policy of in- 
ec ſurance,”” yet, as the preamble only 
mentions the caſes of inſurance *©* on 
ſhips or veſlels, and the goods and 
merchandizes loaded thereon,” the 
conſtruction ought to confine the ope- 
ratzon of the enacting part to ſuch 
caies ; that Pattiſon v. Banks might be 
cited for the defendant, where it was 
held, that the general enating words 
were not reſtrained by thoſe in the pre- 
amble, but that there was a difference 
between the ſubje& matter of that, and 
that of the ſtatute, of 19 Geo. 2; for 
that, if the conſtruction of the laſt- 
mentioned ſtatute; inſtead of being con- | 
fined to vovages, which terminate in 
a given limucd time, and are clearly 
what was in the immediate contem- 
plation of the legiſlature, ſhould be ex- 
tended to policies on lives, where the 
riſk may remain unſettled for a very 
long and indefinite number of years, 
great inconveniences would follow. 
If the holders of ſuch policies could 
claim under the commiſſion, the aſſign- 
ees might either be obliged to 1m- 
pound effe&ts for half a century ; or, 
if they ſhould, after a certain period, - 
conſider the debt as claimed and not 
proved, the policy creditor ' would be 
dts excluded 


| | 
| x Bower, for the plaintiff, argued, 
| W that the note given by the defendants 
E was a mere indemnity, and that the 
q W ylaintiff's demand did not accrue till 
) = the bill was paid, and therefore not 
Yd W till after the bankruptcy. He rehted 
, on Chilton v. Whiffin, C. B. T. 8 Geo. 
s WE 3 37 13. | 
 Chambre, for the defendants, 1n- 
d } ſiſted, that the note was an abſolute 
W engagement, and confſticuted a debt 
E within the meaning of the ſtatute of 7 
» W Gro. 1. c OE - agreed, that the 
ke 3 meaning was to give an indemnity, 
Ne EW hut ſaid, the queſtion whether the caſe 
oh E wis within the ſtatute depended on the 
ot E ihing done, not the intention : that, 
im © in Chilton v. Whiffin, the promiſe was 
he E in the alternative, and conditional, not 
he I politive, as in this caſe. He cited 
W Mucarty v. Barrow, and Ex parte M:- 
W chell, Canc. 23 Dec. 1751. 1 Ah. 120. 
E Lord Mansfield, —The note was 
E: clearly nothing but an indemnity to the 
«1 WE plaintiff, againft the conſequences of 
T = his acceptance. 2 RE 
» WE Bully, Juſtice, —This caſe 1s not 
; & diſtinguiſhable from Chilton v. Whiffn, 
"A = The money was not payable at all 
E cvents, in the preſent caſe, to the plain- 
= tif, The defendants might have taken 
and E up the bill, and then the plaintiff would 
: = have had no demand againſt them. 
PD Z Judgment for the plaintiff [FF]. 
were Mi | 
* the J Coxv. LioTaRD, B. R.H. 24 Geo. 2. 
t, t0 = This was an action on a policy of in- 
the} = lurance, on the life of 7. H. Bye, 
N he lately gone to the Faſt Indies, on the 
4rs event of his dying between the 5th of 
orſed E4pril 1780, and the 5th of April 
m'> W733. The defendant pleaded; 1. 
plan- Wbankruptcy generally, and that the 
hen 10 Bl Ecauſe of action accrued before the bank- 
e the Wuptcy; 2. that the policy was made 
,ords; Wl | | 
1782, Z _— 
CCP'- WW. [1] Vide Hockrell (or Hockley) v. 
_ Wierry, B.R. E, 9 Geo. 2. 2 Str. 1043. 


Trp, Ld, Hard, 262, Young v. 


Heckley, C. B. MM. 13 Geo. 3. 2 Blackſt. 
839. Maſon v. Vere, C. B. T. 18 
Geo. 3. 2 Blackft, 1217. 


M 2 | 


* 167 

1779. excluded from his ſhare 
1 f J of the bankrupt's eſtate, 
Azs0Þ in caſe the death ſhould 
acainſt afterwards happen with- 
= on in the time inſured, and 
, would yet be barred 
from any remedy againſt 

the bankrupt. 


Lord Mansfield, (ſtopping Wood, who 
was for the defendant,) —Fhough the 
preamble does not mention inſurances 
of this ſort, yet they are within the 
ſame miſchief, and the enating words 
are ſufficient to comprehend them. 
'The ftatute of 7 Geo. 1. 1s fimilar to 
this, and the caſe of Pattiſon v. Banks 
is iSpoint. | 

Buller, Juſtice, —In Mace v. Cadell. 
_B. R. M. 15, Geo. 3. Cowp. 232. it 
was determined, that the general enact- 
ing words of 21 Jac. 1. c. 19. $ 11. 
are not reſtrained by the particular 
words of the preamble. 

Judgment for the defendant. 
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'This was an aCtion for money had 
and received, money paid, money lent, 
and on an account ſtated. 'Fhe de- 
fendant pleaded his bankruptcy and 
certificate, and that the cauſe of ation 
accrued before the bankruptcy. 'The 
trial came on at Guildhall, betore Bul- 
ler, Juſtice, at the Sittings after M:- 
chaelmas term, 1783, when a verdit 
vas found for the plaintiff, with 3578/7. 
15s. 24. damages, ſubje&t to the op1- 
nion of the court on a caſe reſerved, 
which ſtated: "That, on the 7th of 
OXober 1782, the plaintiff, being in 
want of 1800/7. apphed to the defend- 
ant to indorſe his (the plaintiff*s) pro- 
 miſfory note for that ſum, for the pur- 
pole of diſcounting it at the Bank ; and 
as a ſecurity, or indemnity, the plain- 
tiff depoſited, in the defendant's hands, 
three Ordnance debentures, with the 
uſual aſſignments thereon, executed by 
_ the plaintiff, ſo as to render them ne- 
gotiable, for which the following me- 
morandum was ſigned, viz. ** Re- 
ceived, . 4th of September 1782, of 
Mr. James Johnſon, three Ordnance 
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derof the 500/. having been 


debentures, wiz. Sc. (ſpecifying them) 
amounting to 2077/. 4s. 10d. which 1 
hold as a collateral ſecurity for his note 
of hand to me, dated 5th Augy/, x 
three months, for 1800/. due the 8th of 
November next, F. Spiller, F. Fohnſon,” 
The note for 1800/. was afterwards 
renewed, for the accommodation gf 
Johnſon, by another, dated the 7th of 
Otober 1782, payable in three month, 
On the 12th of Nowember 1782, the 
defendant pledged one of the dehen. 
tures for 7791. 5s. 2d. with Meſs, 
Tibbitts, as a ſecurity for 500. for 
which he alſo gave his note of hand, 
payable two months after date. On the 
ioth of Fanuary 1783, the plaintif 
paid his renewed note of hand for 
1800/7. to the Bank, to whom the de. 
fendant had indorſed it. On the 18th 
of 7anuary 1783, the defendant be- 
came a bankrupt, and, on the 29th of 
March following, obtained his certif- 
cate. On the 3ifſt of O#ober 1783, 
the plaintiff redeemed the debenture 


for 7791. 5s. 2d. from Meſlrs. Tibbit, 


by paying 378/. 15s. 34. the remain- 
received by them as a di- [ 168 ] 
vidend under the defend- 
ant*'s commiſſion. 


Wilſen, for the plaintiff, —Baldwin, 


for the defendant. 


Wilſon contended, that this debt 


could not have been proved under the 
commiſſion, and, therefore, was n0t 
diſcharged by the certificate. The 
firſt ſtatute which made bankruptcy 
and a certificate an abſolute diſcharge, 
from any debts, was 4 & 5 Ann. c. 17. 
'The words were, ** Shall be diſcharged 
«« from all debts by him, her, or them, 
« que, or owing, at the time that he, 
« ſhe, or they, 41d become bankrupt ;” 


and thoſe words have been continued 


in 5 Geo. 2. c. 30. F7., There ate 
only two other aQs, wiz. 7 Geo. 1. 
c. 31. and 19 Geo. 2. c. 32» which re- 
ſpe&t the diſcharge from debts, by 
bankruptcy. The former extending 
the operation of the bankruptcy in that 


reſpe&, to debts, which at the time of 


ſuch bankruptcy are debita in preſent) 
but fa/venda in futuro, the other to Cer- 
tain contingent debts therein ſpecitnt 

e 
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The preſent caſe falls within neither of 
thoſe acts. The debt wag not at all 
due from the defendant to the plaintiff, 
till the plaintiff had paid the money to 
Meflrs. Tibbitts, It was not, there- 
fore, debitum in preſenti, at the time of 
the bankruptcy, and it was clearly not 
a contingent debt within 19 Geo. 2. 
It was Spiller who borrowed the 500/. 
of Meſſrs. Tibbitts, He gave his own 
promiſſory note for it, and alſo pledged 
one of the debentures, with 7ohn/jon's 
conſent ; for Johnſon's conſent was 1m- 
plied from his having made the de- 
bentures negotiable. Fohn/on, there- 
fore, was only liable to Meſlrs. T 7b- 
bitts as a collateral ſurety for Splter, 
and was not damnified till O#ober, 
when he redeemed the debenture, and 
that was after the bankruptcy. 'This 
reſembles many former caſes of ſure- 
ties, and, particularly, that of T aylor 
v. Mills, B. R. H. 17 Geo. 3. Cowp. 
= 525. where it was determined, that a 
= ſurety in a bond, who paid the debt 
E after the bankruptcy of the principal, 
E was not barred by the certificate of the 
= principal, from recovering over againſt 
= him, although the bond was forfeited 
© before the bankruptcy. There is no 
= ſubſtantial difference whether the ſurety 
= gives a bond or not, or pledges part 
© of his property. The only diſtinction 
= between this caſe and Taylor v. Mills 
3 is, that, here, Fohnſon might have 
© brought an ation againſt Sp:ller, be- 
= fore his bankruptcy, viz. as ſoon as 
= he pledged the debenture. But that 
& action muſt have been trover, the right 
= to which certainly ſtill remains ; for 
= bankruptcy is no plea to an a&ion for 
& 2 tort (a); and the circumſtance of 
I the plaintiff's having got back the de- 
= benture, would only go in mitigation 
= of damages, The only objection, 
= therefore, here, muſt be to the form 
= Of the aQtion ; but, if the plaintiff has 
E been obliged to pay the money in order 
& {0 recover the debenture, why ſhould 
|= be not recover that money upon an im- 
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ſon. 


168 


plied aſſump/r ? _— may I779. 
wave his remedy for the Fo ; 
tort, andafhrm thetranſ- Atz0> 
action of the pledge, and againſt 
then the caſe 1s the ſame p> ICE 


as it he had gone at firſt 


with the defendant to 


Meſlrs. T:bbitts, and had then pledg- 
ed the debenture as a collateral ſe- 
curity. | 

Lord Mansfield, (ſtopping Baldwin,) 
—-'This 1s a very plain cale, TFohn/or 
wanting money, prevails on Spz/ler to 
lend him his name, by indorſing his 
note to be diſcounted at the Bank, 
giving him, as a ſecurity, this deben- 
ture, (among others,) and making it 
negotiable. 'This put it in the defend- 
ant's power to diſpoſe of it, and he 
pledged it with Meffirs. Tibbitts, Af 
terwards, on the Ioth of Zaruary 1783, 
Fohn/on's note was paid at the Bank. 
From thattime Sp:/ler became his debt- 
or for money had and received, and 
was immediately liable in an aCtion of 
aſſumpfit. This was before the bank- 
ruptcy ; it was a debt which might 
have been proved under the com- 
miſſion ; and, therefore, it is diſcharged 
by the certificate, 

Buller, Juſtice,—It is not to be 
taken for granted, that a demand in 
trover cannot be proved under a com- 
miſſion of bankruptcy ; where the de- 
mand can be liquidated, it may. It 
is only perſonal damage, as for an. 
aſſault, &c. that cannot be proved. 
But, here, the plaintiff might have 
had a ſpecial ation of afſumpfit, as ſoon 
as the debenture was pledged. We 
are not to preſume the conſent of Fohn- 
It was only depoſited with the 
defendant, to be kept as a ſecurity. 
As to the uncertainty of the demand in 
ſuch an ation, would it have been 
more uncertain than the demand in a 
common action of a//:mmpfit on a quantum 
meruit, for goods 1old ? 

The Poftea to be delivered to the 
defendant [FF]. 


(a) Vide Goodtitle v. North, B. R. 
H. 21 Geo. 3. Infra, 584. 
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» [15] A principal and ſurety give 
E a bond for payment of money by in- 


M 3 


ſtalments, and the principal gives the 
ſurety, by way of counter-ſecurity, in 
bond conditioned for the payment of 
the amount of the inſtalments, on a 


day 
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"day previous to that 

( a 719* kong. 1b the firſt inſtal- 
obs ment 1s to be payable. 
at Subſequent to the day, 
p> Ca in the condition of the 


laſt-mentioned bond, but 
| previous to that on 
which the firſt inſtalment is payable, 
the principal becomes a bankrupt, and 


afterwards obtains his certificate. After - 


this, the ſurety pays the inſalments, and 
then brinos aſumpſit agaiit the prin- 
cipal. "ie court was of opinion, that 
the ſurety might have proved the fum 
in the condition of the bond to him, 
under the commiſſion, and therefore 
they held, that the action was not 
maintainable. Touſſaint v. Martinnant, 
B.R. M. 28 Geo. 3. 2 Term. Rep. 100. 
And, in a ſubſequent caſe, it was de- 
termined, that if a counter-bond is 


[ 169 ] 


Monday, 3d 
May. 


In a joint ac- ON a rule to ſhew cauſe, why the judgment of non-pri; 
in this caſe ſhould not be ſet aſide, for irregularity, 
the circumſtances were, that the plaintiff had ſued out a 
bailable writ againſt three, that one was arreited, and put 
profied unleſs 1N bail, and, the plaintiff not having declared againſt him 
by all the de- within two terms, he ſigned judgment, the other two de- 
fendants not having appeared to the writ. no 
_ Cauſe was this day thewn ; but the court was clearly of 
opinion, that, 1n a joint action, the plaintifF could not be 
non-profjed by one, or ſome of the defendants, without the 


tion againſt 
ſeveral, the 
plaintiff can- 
not be non- 


tendants. 


others. 


Bearcreft, for the plaintiff. —The Sz2licitor General, for 


the defendants [+ 56]. 


[+ 56] But, where two defendants, 
in afſumpfit, ſevered in pleading, and 
the one pleaded a bankruptcy, which, 

- on 1ſſve joined, was found for him, it 
was held, that the plaintiff might enter 
a nolle projequi, as to him, and ſtill pro- 
cecd to final judgment and execution, 
againſt the other; Neke v. Ingham, B. 
R. E. 18 Geo. 2. 1 Wil/. 89. FVide 
alſo Yller v. Goyton, B. R.T. 30 & 
31 Geo. 2. 1 Burr. 358. where 1t was 
held, that, when there 1s judgment by 

| default againſt one defer.dant, in a joint 


PoWELL againff WHiTE and Others, 


given by the principal, to. the ſurety, 
conditioned for the payment of the 
ſum for which he 1s bound, on the day 
previous to that on which the principa 
ſum is made payable; this is a deht 
which the ſurety may prove under the 
commiſſion of the principal, though he 
become a bankrupt, before the day of 
payment in the bond to the ſurety, 
and before he has been called upon 19 
pay any thing for the principal. Coq. 
{equently, the principal, after he ha: 
obtained his certificate, cannot be {ued 
by the ſurety. Martin v. Court, B, 
R. T. 28 Geo. 3. 2 Term Rep. 60, 
Vide alto, of another claſs of debts, FE, 
parte Maydwell, Canc. 1785. 1 Cs, 
Bankr. 204. Ex parte Beaufoy, Canc. 
1787. 1b. 205. Ex parte Lord Clan. 
carde, Canc. 1787. 1b. 209. and Ex 
parte Brymer, CGanc. 1788. 1b, 211, 
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The rule made abſolute. 


action, the other cannot non-/irt the 
plaintiff, at the trial, on iſſue joined by 
ham, nor, if the plaintiff negle& to pro- 
ceed to trial, can he obtain judgment 
as in caſe of a non-ſuit under 14 G9. 

Z. Co 17. vn | | 
Philpot v. Muller, B. R. T. 23 Gu. 
3- was an aCtion of treſpaſs againlt 
two, who ſevered in pleading, and one 
of them figned judgment of no-pross 
and ſued out execution thereon. The 
execution was a ca. /a, in treſpais 0n 
the caſe, inſtead of treſpaſs. Te 
judg- 


pro- 
nent 


Geo . 


Geo. 
ainlt 
| one 
prosy 
The 
{s on 


The 
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ler v. Goyton [KF]. 
However, he laid, as 
the judgment was of a 
former term, it could 
not be ſet aſide upon 


judgment was of EF. 23 Geo. 3. On a 
rule to ſhew cauſe, why the judgment 
and execution ſhould not be ſer aſide, 
for irregularity, Buller, Juſtice, ſaid, 
there was 4 great difference between a 


* nolle projequi, (as in Ncke v. Ingham,) motion, but muſt be 
and judgment of non-pros, for that, by reverſed by writ of er- 
the latter, the plaintiff 15 put out of ror. 


court as to all the defendants. He 
cited Parker v. Lawrence, Cam. Scacc. 
H. 11 Jac. 1. Hob, 70. Slowley v. 
FEwveley, Cam. Scacc. 7.12 Jac. 1. Hob, 
180. Waljþ v. Biſhop, B. R. H. 7. 
Car. 1. Cro. Car. 239. 243. and Wel- 


[1] 3B, R.T. 30& 31 Gro. 2. 1 Burr. 358. 


169 
I779- 
— — — — 
PowELL 


againſt 
WuaiTE. 


But, as to the execution, the 
court ought to interfere, becauſe it 
could not be got at by writ of error, 
and the party had no other remedy, 
'Therule was made abſolute, for ſet- 
ting aſide the execution, the plaintiff 
undertaking not to bring an aCtion, 


\ 


% 


Lz Cy EVALIER, Afignee of DorMER, a [| 170 7 


Bankrupt, agaim// LYNCH and Another. 


A CxrprroR of Dormer's, to whom he was indebted 
before he became a bankrupt, attached, in the Iſland 
of St. Chriffophers, after the bankruptcy, a ſum of money 
owing by. Lynch to Dormer. Afterwards, Lynch coming 


I to England, the- plaintiif brought an action againit him, 


to recover the debt owing by him to the bankrupt ; and 
Lynch applied to the court for a rule to ſhew caute, wh 
the trial ſhould not be put off, till he ſhould be able to 
procure from St. Chriftopher”s evidence of the debt having 
been attached in his hands, in the manner juſt Rated. 

On ſhewing cauſe, this day, it was contended, that, as 
the debt for which the money was attached was due be- 
fore the bankruptcy, the creditor was only entitled to his 
ſtare of the dividend under the commiſſion, and could not 
attach the money in the hands of Lynch, becauſe the right 


L to the money owing by Lynch was, by the aihgnment, 


veſted in the plaintiff, for the benefit ot all the creditors. 


&E Lord MaxsritLD,—If a bankrupt has money owing to 
E him, out of England, as in St. Chriſtopher's, Gibraltar, &c. 


the aſſignment under the bankrupt laws fo far veſts the 


@ right to the money in the aſlignees, that the debtor ſhall 
| be anſwerable to them, and ſhall not turn them round by 
& ſaying he is only accountable to the bankrupt. In Scot- 
| /and they permit afſignees of a bankrupt in Zngland to ſue 
# for money owing to the bankrupt in Scotland; and 1t has 


been determined, at the Cockpit, upon ſolemn confidera- 


tion, that bills by Engliſh athgnees may be maintained in 


the Plantations, upon demands due to the bankrupt's 
M 4 eltate, 


Monday, 3d 
May. 


Money owing 
out of England 
to a bankrupt 
may be attach- 
ed by the law 
of the place 
after, tor a 
debt due be- 


Y fore, the bank=- 


ruptcy. 
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1779: 


LE Curtva- 


LIER 
againſt 


Lyxncn. 


L 372-1] 


CASES IN EASTER TERM 
eſtate. In the caſe of Wir the agent (5), Lord Hurg. 


wircke went ſo far as to refuſe to permit the Scotch cre. 
ditors to come in under the commiſſion, on the ſame foy;— 
ing with thoſe in this country, unleſs they would abandoy 
the priorities which they had obtained by the law of $. 
land, as to the effefts there [13]. But if, in the mem 
time, after the bankruptcy, and before payment to the 
aſhignees, money owing to the bankrupt out of Enylan; 
is attached, bon4 fide, by regular proceſs, according to the 
law of the place, the aflignees, in ſuch caſe, cannot re. 
cover the debt. | | 
| | The rule made abſolute [+], 


(5) Reported 1 4:4. 128. by the Roſs, aſſignees of Wilſon, v. Fairholhy 
name of Richard/or and al. afignees of and another, in the colleCtion of Deci. 
Wilſen v. Bradſhaw, 25th February fions of the Court of Seſſion from Ni 
1752. But this point is not men- to 1750, þ. 198. _ | 


tioned. 


» 


[15] Vide Hunter v, Potts, B.R, 


[13] Yide the caſe of Bradſhaw & T. 30 Ge. 3, 


Monday, 34 


May. 
The Court, 


under particu- 


lar circum- 


ſtances, will 
permit a new 


trial to be 
moved for 


after the four 


days are ex- 


pired,—In an 


action for 


Crim. Con. an 


aciual mar- 


112ge may be 


proved by a 
copy of the 


regiſter, and 


the miniſter, 


clerk, or ſub- 
ſcribing wit- 
neſles to the 


_ regiſter, are 
not the only 
competent 

witneſſes to 


cite the 
dentity of 
the perſons 


_ married, 


| the rule was granted (c). 


BIRT againſt BARLOW. 


f BE. was an action of treſpaſs and affault, for crimi. 
nal converſation with the plaintiff's wife. Tt was 
tried before BLAcksTONE, Juſtice, at the laſt Afſizes for 
Kent, when, by the direction of the Judge, the plaintiff 
was non-ſuited. S , 

On Monday, the 26th of April, Rous moved for a rule 
to ſhew cauſe, why the nonſuit ſhould not be ſet afide, 
and a new trial granted. 


Wedneſday, the 21it of April, was the firſt day of the 


term, and, by the practice of this court, all new trials, 


(in cauſes tried in vacation,) muſt be moved for within 
four days of the beginning of the term, including the 
firſt; ſo that Saturday, the 24th of April, was the laſt 
day for moving. However, Rows having ſtated that he 
had underſtood that the four days were reckoned excluſive 
of the firſt, and BLACKSTONE, Zuftice, having defired at 
the trial, that the opinion of the. court ſhould be taken, 
the court entertained the motion, which was founded on 
the ground of a miſdireCtion in point of evidence ; and 
This day BULLER, Fuftice, read the Judge's report, 

which was as follows : | | ow 
'The firſt witneſs called by the plaintiff was Thomas 
Sharpe, who proved a copy of the regiſter of the pariſh 
of St. Alfred, Canterbury, in hec verba—® 19767, No. 100. 
&« Fohn Birt, Eſq; of the pariſh of St. Margaret, got 
- | « (0. 
(c) Vide infra, Rex v. Gough, T.21 G. 3. þ. 791+ 

| TI 


| 
| 


iN THE NINETEENTH YEAR OF GEORGE II. © r9r 


WJ «« Co. Kent, and Horriot Champneys of this pariſh, mar- . 1779- 


WT < ried by banns 15 December 1767, by Fobn Lynch, mi- | 
+ [et « vr ak Witneſſes, Robert Lynch, Francis Champneys, 


n ME « An Lynch, Elizabeth Lynch [ 14].” —Another witneſs, againſt 

0 WW ions = es next called, to prove the fact of Bumcow, 
n MT &aulecry.—1 was of opinion, that this was not ſufficient [ 172 ] 
' WE evidence of the marriage, but that the identity of the 

. parties mult be proved, elſe it might poſſibly be a regiſter _ 


i WE of the marriage, not of the plaintiff and his ſuppoſed wife, 
eo MW but of ſome other perſons of the ſame name. —The coun- 
BE {el for the plaintiff then faid, that, in the courſe of their 
E examination to prove the adulterous intercourſe, it would 
E come out from the mouths of the witneſſes, that the 
7 plaintiff's reputed wife was of the name and family of 
BE Champneys, and that they have long cohabited together, 
& 2nd were eſteemed to be man and wife by all their friends. 
> ME ind relations. —1 {till thought that the evidence, ſo open- 
© cd, would be inſufficient, holding, in conformity to the 
E cafe of Morris v. Miller, reported in 4 Bur. 3057 (d), (and 
E of which I alſo had a manuſcript note of my own,) that 
Y this was the only c:ivi/ caſe in which proof of an actual 
I marriage was requiſite, as contradiſtinguiſhed from ac- 
WE knowledgment by the parties, cohabitation, reputation, 
I = Gc. That the beſt proof that could be given of an actual 
5 RE marriage, was by tome perſon perſonally preſent at the 
ui E ſolemnity, which, in my ſmall: experience, I had never 
if = ſeen an inſtance of not producing. If it did not appear 
© that there were any perſons preſent beſides the miniſter 
lc WE [15], and he was dead, perhaps other - collateral - proof 
o E might be admitted, which might render probable the iden- 
© tity of the plaintiff and his wife, and the perſons whoſe 


Is = marriage was ſo regiltered. But that, in the preſent caſe, 
3 = there appeared to have been no leſs than five witneſſes 
Ss Z 


= preſent at the marriage thus regiſtered, which was onl 
1 = cicven years ago. 'That the marriage aCt had directed the 


ſt E witneſſes to ſubſcribe their names to the regiſter (e), in 
ie = order to facilitate the inveſtigation of the legal evidence of 
. = marriages, —And that till theſe five witneftes and the mi- 
: F 


= niter were accounted for, as by ſhewing them all dead, 'þ 
"s = or the like, I could not admit lefs proof than that of ſome — 
= pcrſon preſent to demonſtrate the identity of the parties.— 


d & 1 accordingly nonſuited the plaintiff, After which a 
& proctor from | the eccleſiaſtical court, then preſent, de- » 

t, & clared openly that he had been ſubpcenaed by the plaintiff X | 
as L | ; to 13 6 
h = [14] IT preſume the names of the (4) B.R.F. 7 G. 3. Since report- ! 
5, huſband and wife were alſo ſubſcribed, ed, 1 BlackP. 632. | 
” & although that was not ſtated in the [15] | Two witneſſes atleaſt, beſides 

k & Teport, It is expreſsly required by the miniſter, are exprelſsy required by 


: the marriage at, 26 G, 2. c. 33- $ the marriage at, & 15. 


(2) 26 C, 2. c..36. 5. 
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CASES IN EASTER TERM 


to prove, and could prove the taking ont of a /ieence {4 
the marriage of the plaintiff and his reputed wife, | 
mention this circumſtance, thongh it could be no groun| 
of my determination, as it ſhews * ſomething more than a by, 
poſſibility that the plaintiff and his wife were not the iden. 
tical perſons ſo regiſtered as marrying by bans. 

 Kempe, Herjeant, and Peckham, thewed cauſe.—They 
argued, that the marriage act meant to introduce ſos 
more accurate proof of marriages than what was in uf, 
before the paſſing of that act. 'Fhis purpoſe was expreſſed 
in the preamble to the 15th ſection. It had according] 
been enacted by that ſection, that witneſſes ſhould |, 
preſent, who ſhould ſubſcribe their names to the regiſter; 
and the. plrpbſe If ſuch ſubſcription muſt have been tg 
point them out, that they might be produced when | 
ſhould become necefſary to prove the marriage. "There 
18 no caſe m the law where ſubſcribing witneſles ,are ne- 
.ceflary, and yet it is not neceffary to produce them, or, if 
they are thewn to be dead, to prove their hand-writing. 
'The regiiter proved the marriage of two perſons of the 
fame name with the plaintiff and his wite, but could not 
ſhew that 7hey were thoſe identical perſons. 

Dunning, and Rows, i ſupport of the rule, obſerved, 
that the preamble to the ſection of the marriage act relied 
on, profeſſed an intention to render the proof of marriages 
more eaſy, and it would be a {trange foleciim to con{true 
it ſo as torender them more diſhcult. It was admitted, 


that the proof of a marriage was complete, and no caſe n 
could be ſhewn which had determined, that there could Ic 
be no other evidence of the identity of the parties, but C1 
the teſtimony of perſons preſent. Proof of the parties I 
having been ſeen going to church the morning of the day [ 
mentioned in the regiſter, or fleeping together that night, f 
would ſurely be evidence of the identity, and fo would t 
proof of their having cohabited together from the time of ( 
the marriage downwards. In an afction for goods fur- C 
nithed to a wite, evidence of cohabitation and reputation | I 
is ſuſhcient. In a caſe of criminal converſation, ſome- c 
thing more, viz. an afral marriage muſt be ſhewn. '"Fhis : 
is done by the regiſter; and when that is coupled with | 
evidence of cohabitation-and reputation, the proof is com- 
plete. As the copy of the regiſter only was produced 
(and was all that was neceſſary) the witneſſes could not | 
have proved their atteſtation, even if they. had been 
called. | | : 


Lord MaxsFieiD,—From the report, it appears, that 
the ground of the nonſuit was an idea, that the identity 
muſt be proved by the miniſter, or ſome of the attelling 
witneſſes, unleſs their not being produced is accounted 
for,-in the lame manner, as is required in the caſe wa 

cribw 


iN THE NINETEENTH YEAR OF GEORGE 1I.. 


W {cribing witnefes to a deed. 'The counſel for the plain- 
W #7 tated other evidence of the identity z whether ſuch as 
would have been ſufficient when produced, (as that might, 
or might not be, according to the differences ariling from 
W he manner of ſtating it,) I give no opinion. But the 
B iudge decided, | that it was neceſſary to produce ſome of the 
W {ubſcribing witneſſes. "The clauſes in the marriage act 
W :clative to regiſters are of infinite utility to the kingdom. 
E They were meant, as well to prevent falſe entries, as to 
= guard againſt illegal marriages without /icence, or the 
W publication of bans. 'The regiſters are directed to be kept 
W as public books, and accompanied with every means of au- 
WE thenticity. But, beſides facilitating and aſcertaining the 
E evidence of marriages, they were intended for other wile 
W purpoſes. 'They are of great afliſtance in the proof of 
@ pedigrees, which has become ſo much more-Uitheult ſince 
W inquifitions pg# mortem have been diſuſed, that it is eaſier 
E to eſtabliſh one for 500 years back, before the time of 
E Charles II. than for 100 years ſince his reign. But this 
E advantage would be Joſt, and it would be very prejudicial, 
& if the at were ſo conſtrued as to render the proof of 
@ marriages more difficult than formerly. I take it for 
= cranted, that the law ſtands as it did before in that re- 


| 3 ſpect. Regiſters are in the ature of records, and need 
@ not be*produced, nor proved by ſubſcribing witnefles. A 


& copy is ſufficient, and is proof of a marriage in fa&t be- 
= tween two parties deſcribing themſelves by ſuch and ſuch 
& names and places of abode, though it does not prove the 
= identity. An action for criminal converfation 1s the only 
E cvil caſe where it is neceſſary to prove an adual marriage. 
In other caſes, cohabitation, reputation, Wc. are equally 
& ſufficient fince the marriage aft as before. But an action 
@ for criminal converſation has a mixture of penal proſecu- 
| tion; for which reaſon, and becauſe it might be turned 
| to bad purpoſes by perſons giving the name and character 
= of wife to women to whom they are not married, it {truck 
& me, in the caſe of Morris v. Miller, that, in ſuch an 
& action, a marriage in faCt muſt be proved. I fay, a mar- 
| rage 22 faf?, becauſe marriages are not always regiſterec. 
| There are marriages among particular ſorts of difſenters, 
where the proof by a regiſter would be impollible, and 
DexxisoN, F-ftice,- in a caſe of that kind which came be- 
fore him, admitted other proof of an aCtual marriage. 
But, as to the proof of identity, whatever is ſufficient to 
latisfy a jury, is good evidence. If neither the miniſter, 
| Nor the clerk, nor any of the ſubſcribing witnefles, were 
acquainted with the married couple, in ſuch a caſe, none 
of them might be able to prove the identity. But it may 
be proved in a thouſand other ways. Suppoſe the bell- 
nngers were called, and proved that they rung the bells, 

s Os | and 
12. 
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1779- 
Lon ——— 


BiRT 
againſt 
BakLow. 


[16] The cauſe was tried again, at 
the enſuing Aſſizes, and a yerdit found B. R, M. 25 Geo. 3. 
for the plaintiff, 


Wedneſday, 
x th May . 


'A notice to 
quit © or I 


« ſhall infiſt 


© on double. 


« rent,” is 
good to ſup- 
port an ejeCt- 
ment, 


{ 176 ] 


the 27th of March 1777, to hold from the 26th of the ſame 


fible to know whether the caſes referred to were parallel t0 


CASES IN EASTER TERM 


and came immediately after the marriage, and were py 
by the parties; ſuppoſe the hand-writing of the parts 
were proved ; ſuppoſe perſons called who were preſe; 
at the wedding dinner, &c. &c. 
WILLEsS, and ASHHURST, Fuftices, of the fame opinig, 
BULLER, Juftice,—The original regiſter is not neceſjy 


to be produced, and it is only where zhat is required, thy WA hac 
ſubſcribing witnefles muſt be called. In this cafe, © not 
wife's maiden name was Harriot Champneys. Buppoſe | © hol 
maid ſervant had proved that ſhe always went by thy | giv 
name tilt the day of the marriage, that ſhe went out that | 
day, and, on her return, and eyer ſince, was called Mr, E 041 
Birt ? Surely that would have been evidence of the iden, © the 


tity. 
'The rule made abſolute [16] [+ 57], 


[+ 57] Yide Hemmings v, Smit, 


Dos, Leſſee of MaTTHEws and Others, again} 
JackxsoN and Another, 


F this ejettment, which was tried before Br acksToxr, 
Fuſtice, at the laſt aſſhizes for Surry, the only queſtion 
arole on the notice to quit. 'The demiſe was laid to be on 


March, and the notice to quit, which was in writing, was 
in the. following words : * I defire you to quit the poſlel- 
&« fjon, at Lady-day next, of, Wc. or 1 ſhall inſt upon dauble 
& rent for the fame.” The judge directed the jury to find 
a verdict for the plaintiff, but with leave to the defendant WE 
to apply to the court, without coſts, for a nonſuit. 'This WI i 
was accordingly done, and a rule to ſhew cauſe was grant- 
ed, which now came on to be argued. 
Peckham, for the plaintiff. — Dunning, Mingay, and 
Lane, for the defendants. EO ks 
On the part of the plaintiff, a caſe was mentioned, (0! 
the relation of JW heeler, ) which had come before SMYTH 
Baron, at Lincoln, where he had over-ruled the objection 
to a ſimilar notice z and cited a prior caſe of the ſame fort, 
in which NoEL, Fuftice, having ruled that- the notice wi 
good, his opinion had been confirmed by the court of Com 
mon Pleas. ELD | DT owls 
On the other ſide, it was contended, that it was impoſ- 


this, unleſs the words in the notices could be ſhewn t9 
have been the ſame. Here, the landlord had propoſed 2" 
es - |  alternativs 


| 
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Z . . o o 
W .|tcrnative to the tenant, and given him an option, viz. x 779. 


W cither to quit at Lady-day, or, (if he choſe,) to hold oyer, 
WE paying double his then rent. It could not be ſuppoſed, Doe 
4 5; that, if the defendant, on receiving this notice, hal . againſt 


= 
= 
= / 
= 


nion, AE cone, and offered to continue at double rent, the landlord Jacxsox, 
ir WS would have agreed to it. It could not fairly be ſaid, (as 
tha WT had been contended at the trial,) that the latter part of the 
the WT notice was only meant to declare the legal conſequence of 
re + BT holding over, ſince the ſtatute of 4 Geo. 2. (F) does not 
th: give double the rent, in ſuch caſes, but double the value. 
thi BR Lord MansFitLD,—That the landlord may give the te- 
Mrs, A nant the alternative is clear 3 but the queſtion is, what 1s 
Gen. WE the meaning of this notice. If it had really contained the 
| 3 option of a new agreement, and had faid, for inſtance, 
1 = « Or elſe that you agree to pay double rent,” the ejetment 
Th = could not have been ſupported. But, here, the landlord 
219, Wa does not mean to offer a new bargain. I think this very 


I point has been ſettled ſeveral years ago; but if it 1s new, 
© { have no doubt. 'The additional words only prove the 
= landlord's anxiety to get into poſſeſſion. It is an empha- 
= tical way of enforcing the notice, and ſhewing the tenant 
E that he 1s in earneſt, by informing him of the legal conſe- 
© quence, if he hold over. 'The tenant may keep him out, 
= by defending an eje&tment, and by chicane, for ſeyeral 
= months, but the notice informs him, that, in ſuch caſe, 


FORT Ko bbt eds 


I 


oNr, WR the landlord willinfiſt on the penalty. It clearly means to 
{tion © refer to the ſtatute, although the penalty given by the ſta- 


c on i |= tute is not double rent, but double the yearly value, which 

lame = 1s more favourable to landlords, for double rent would be 

was WE no penalty on the expiration of ſome leaſes [17]. 
ef + E 6 . 
Uel- | WilLEs, Fuftice,—The notice is to be conſidered as hay- | ' 


& ing two parts ; 1. 'The common notice to quit; 2. A warn- 

= ing to the tenant of the conſequence, if he ſhall diſobey } 
6 the notice, and put the landlord to the neceſlity of bring- = 
© ng an ejectment. Þ 


Phe 3 ASHHURST, and BULLER, Tuſtices, of the ſame Opinion, i 
I "The rule diſcharged [oF]. # 

ny Y | : 
= (/)C. 28.51. © that he means to quit, and does not, is 

(on = [17] By 11 Geo. 2.c. 19.4 18. the doutle rent. | | 

"HE; WW Penalty, when 7he tenant gives notice [tP] Yide Meſſenger v. Armſtrong, 

tion | B. R, M. 26 Ceo. 3+. 1 Term Rep. 53. 

fort, RE | | 
i 
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Saturday, 8th 
May, 


On a manda- 
mus to reſtore 
to the office. 
of a capital 
burgels, if 
the return 
ſtare the 
ground of. 
the disfran- 
chiſement to 
have been, 
the non-at- 
tendance of 
the pioſecu- 
tor at a meet» 
ing to which 
he was ſums 
moned for 
the election 
of a capital 
burgeſs, an 
averment that 
the right of 
{ach election 
is in the capi- 
tal burgeiles 
being the com- 
mon council, 
does not atlert, 
with ſufficient 
certainty, that 
he had a right 
to concur 1n 
the election, 
and ought to 
have obeyed 
the ſummons, 
becauſe, con- 
ſiſtently with 
ſuch an aver» 
ment, he 
might not 
have that 
11ght, it not 
appearing 
thereby that all 
the capital 
wad are 
members of 
the common 
council, 
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The KiNG agarn/t the Mayor and Burcrss, 
of LYME REG1s, on the proſecution of Ay. 
THUR RAYMOND, 
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7 M4 NDAMUS to reſtore the proſecutor to the office 
of a capital burgeſs. ; | 

The return ſtated, 'Chat Lyme Regis was a borough by 
preſcription. 'That the mayor and burgeſles had been in. 
memorially accuſtomed to have, and ſtill ought to haye, 
within the borough, a certain guild-houſe, called the My. 
hall, or Guild-hall. "That Queen Elizabeth, by letters Pa- 
tent of the 26th of Zune, in the 33d year of her reign, 
granted, {( inter alia in the return ftated,) that there ſhould 
be in the ſaid borough, a mayor and eleven burgeſfes in 
number, only, out of the burgefles of the borough or town 
aforeſaid, [c. as ſtated within the parentheſrs, ſupra, from 
be 150 to p. 151. in the caſe of Francis Fane and Joby 
Luther]. "That the letters patent, in the particulars in the 
return ſet forth, had been accepted, and aCEted under tg 
the prefent time. 'Phat, from the time of granting the 
letters patent, every capital burgeſs, upon his admiſſion 
into the othce, had been accuſtomed to take [the ſame oath, 
and in the ſame manner, and ſet forth in hec verba, as in 
the caſe of Fane and Luther, ſupra, p. 149]. "That the 
proſecutor was. elected a capital burgeſs on the 27th of 
Auguſt 1759, and ſworn in on the fame day. "Chat, on 
the 1oth of Augu/t 1778, the mayor duly appointed a 
meeting or convocation of the mayor and capital burgeſles, 
to be holden at the council chamber within the 74oot-hall 
or Guild-hal!, on the 15th of Auguſt, at eleven o'clock in 
the forenoon, to elect one of the burgeſles into the office 
of a capital burgeſs, in the room of Henry Fane deceaſed. 
'Chat, before the 15th of Augu/?, he cauſed due notice to 
be given to all the capital burgeſles, within the reach of 
ſummons, of his having appointed fuch meeting, and 
cauſed ſuch due norice to be given on the 11th of Auguft, 
to the proſecutor in perſon, whereby he ſummoned him to 
attend at the council chamber, within the Moot-hall, at 
the ſaid meeting. "That, on the 15th of Auguft, the mayor, 
and George Kirby, and Robert Clarke, two of the capital 
burgefles, met at the council-chamber for the purpoſe of 
holding a meeting of the mayor and capital burgeſles ac- 
cording to the notice, for the election of a capital burgels 
in the room of the ſaid * Henry Fane deceaſed, but that they 
not being a ſufhcient number for that purpoſe, and becauſe 
a ſufficient number did not then and there appear, to hold 
ſuch meeting, none could be or was then held, and ft 
"he 
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W the proſecutor did not attend or appear at the hour of 
W .1cyen, nor at any time on that day, according to the ap- 
W .intment and notice, but, contriving and detigning, vzl- 
3 fully to prevent the mayor and capital burgetles from hold- 
W ing ſuch meeting for the purpoſe aforeſaid, did 2vi/fully ab- 
W {cnt himſelf from the council-chamber during the whole 
W lay, and did, on the ſaid day mentioned, combine with the 
W Hon. Henry Fane, (and fix others, by name,) being, or 
W claiming to be, capital burgeſles, and having alſo before 
W ;cccived notice [18] of the 1aid meeting, to prevent ſuch 
meeting from being held, and that, in proſecution of ſuch 
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council-chamber during the whole of the faid 15th of Au- 
guft ; and that, by reaſon of the abſence of the proſecutor, 
and of a number of other capital burgeſſes ſufhcient to 
| proceed to the election, no meeting for the ſaid purpoſe 
could be or was held -on the 15th of Augyft, according to 
the appointment and notice. 'That the mayor, on the ſaid 
1th of Augufl, duly appointed another meeting to be held 
at the council-chamber, on the 21ſt of Avg, for the 
E {ame purpoſe ['Chen the ſame allegations with regard to 
the meeting appointed for the 211t of Augu/t, as thoſe 
| above ſtated, excepting that the charge of combination 
was not repeated]: And that the proſecutor, by his ſaid 
| wilfully abſenting himſelf from the ſaid ſeveral meetings 
| {o appointed for the 15th and 21ſt of Augy/t, and by his 
W faid combination, did vz/fully neglect and violate the dut 

W and execution of his office, contrary to the duty =annD 
E and the obligation of his oath. "Phat, at a meeting of the 
= mayor and burgeſſes, held according to the immemorial cuſtom 
W of the borough, at the Moot-hall or Guild-ha/l, on the 311t 
= of Augu/? 1778, John Coade, one of the capital burgeſles, 
W exhibited certain articles of complaint againit the proſecu- 
= tor, and, by the ſecond (g) of the ſaid articles, charged him 
= with having received previous and due notice, and with hay- 
= ing been duly ſummoned to appear at a meeting of the mayor 
@ and capital burgefles [C&c. ſtating the circumſtances relative 
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E alleged in his return, vith the omiſſion of the charge of come 
& bation (b)]. And that the ſaid Coade, by the third of the 
@ laid articles [&'. ſtating in like manner the circumſtances 


E thereupon, at the ſaid meeting of the 31ft of Auguf, it 
| was ordered, that a copy [&. ſtating preciſely the ſame 
| proceedings as in the caſes of Francis Fane and Fohn Lu- 
; ther. 
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E to the meeting of the 15th of Aug», in the manner before 
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F combination, they wilfully abſented themſelves from the 


3 relative to the meeting of the 211t of Augy/?]. And that, 


[18] There was no allegation that which had been amended. Supra, Rex 
* they had been, /ammoned, Infra, p. 179. v. Lyme Regis on the proſecution of the 
= Vote (m), Hon. Henry Fane, p. 135 t0 137. 
= (2) This was one of the returns (+4) Infra, p. 180. Note (p). 
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CASES IN EASTER TERM 


ther (i)]. That the mayor and burgefles had adjudged 4, 
Raymond was guilty of the abſences, contempts, negleg, 
breaches of duty, miſbehaviours, and other matters yg 
things objefted and charged againſt him, by the ſccgn 
and third articles of the ſaid complaint. "That he had 
ſhewn any juit cauſe, Wc. that the mayor and burgeſſeg 
had thereupon reſolved, that for, Wc. he ought to he te. 
moved, and did then and there remove him, and that he 
had not ſince, ©. and that for theſe reaſons, &c, 
Rooke, for the proſecutor, inſiſted, that, m order to {y 

port the disfranchiſement, for ww:/fu/ly difobeying the ſum. 


'mons of the mayor to attend an election of a capital bur. E. ele\ 


F186 ]--: 


gels, it was incumbent on the defendants to ſhew ; 1, [hat 
Raymond's attendance was neceflary 3 2. 'That he kney it 
to be ſo; and, 3. 'That the charges againſt him were (ufi. 
ciently clear for him to be able to prepare and make his A of 
defence. 1. It did not appear, by the return, that his pre. 
ſence was neceſlary, for the eleQtion to fill vacancies in. the the 
office of capital burgeſſes was there ſtated to be « 5; i» WF 2: 
« other capital burgeſſes being the common council,” or « 1; Wi 


« the reſt of the council” (i). It was not ſtated that all the Ul 
capital burgefſes were of the common council, nor that w 
Raymond himſelf was. If the whole of the charter had is 
been fairly ſtated in the return, it would have appeared MW © 
that only /ix of the capital burgefles were of the council, MM bu 
Even if they had alleged that all the capital burgefles were WR © 
of the common council, that would not have been ſuffi | to 
cient, without going on to allege, that Raymond was of it, the 
for, without ſuch allegation, his being ſo would only ay. WW 
pear argumentatively ; Rex v. Mayor of Hereford (k), Rex WK '2 
v. Stevens (I). They ought to have ſtated how many would WI i<c 


have made a majority, to that, if Raymond had been pre- 
ſent, an election might have been had. 'They ſhould alio 
have ſet forth, that the perſons with whom he was charged 
to have combined were ſummoned to attend (m). 2. It WW 
ought to have been ſhewn that he knew his preſence was WI ©* 
neceflary, the word wil/fully not being a ſufficient allega 
tion, for it only expreſſes an inference of law ; Rex v. 
Richardſon (n), Clegg's Caſe (o). 3. There is nothing fail WW 
71 the articles about combination (þ), therefore he could not: Wi In 
be prepared to anſwer that part of the offence ſtated in the 
return. 'The words © contriving and fraudulently deſigning 
« @ilfully to prevent,” &c. are only inducement, and do 
not amount to a poſitive charge, and, in a caſe like this, 
as in indictments, the charge ought to be direCt 3 Rex Y 

| Whitehead 
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(4) Supra, P. 152, 153- » (o) H. 32 Geo. 2. Rex v. Liverp, Wi { 
(#) M. 3 Ann. 6 Mod. 309, on the proſecution of Clegg, 2 Sure J 


(4) Qu. 


(m) Supra, p. 178, Note [18]. () Supra, p. 178. Note (4). 


(2) I Burr, 
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1; WS 172ichead. (9), 2 Hawk. c. 25. . 60. Raymond's offence, 
& WE :.; ſtated, was the character of a member of the council, 
and WT not as a capital burgeſs, and therefore he ought not to haye 
ond WWE bcen removed from the office of a capital burgeſs. 


Lawrence, on the other fide, contended, 1. That the 


not 

te; WS court could not go out of the return, and conſider any ſup= 
re. (RT poſed part of the charter not ſtated there. By the charter, 
he WE is there ſet forth, three proviſions were made concerning 


v 
a 


W the appointment of capital burgefſes. 1/, A mayor and 
= elcyen capital burgeſles were created by name. 2d/y, Four 
W were to be choſen by the mayor and the majorigy of the 
W cleven, and when one of thoſe fixteen ſhould die or be re- 
W moved, it was to be lawful for the other capital burgeſles, 
W being the common council, Or the greater part of them, to 


iſh. WE elect another. 3d/y, When, afterwards, the place of. any 
his RE of the fixteen became vacant, 1t was to be filed up by the 
Ye. WS ret of the council, or the majority of them. "Lhe charter 
the Þ then goes on to ſay, that it ſhould be lawful for the mayor 
i\s WS 011d capital burgefſes to appoint a guild or council-houle, and 
' RE © that 7be ſaid mayor and capital burgeſſes, the common council 
the RE © of the borough or town aforeſaid, or the majority, ſhould 
hat AE © and might Hold in the 7:27-hall, a convocation of the 
had RE © fame mayor and capital burgeſles, or the greater part of 
red I « them (r).” All this ſhews clearly, that all the capital 
cil, WE burgefies are of the common council. "The expreſſion of 
rc WE © the faid mayor and capital burgeſſes the common council,” 1s 
ith W& to be applied by neceſlary reference to the former part of 
It, 4 the ſentence, where the words © mayor and capital burgeſſts” 
ap- WE only are uſed. By the oath, which 1s ſtated as necetlary 
Rex BRIE to be taken by a7/ the capital burgeſles, they ſwear to keep 
uld RT {ecret what is done 7 7he council-houſe. 2. The queſtion 
Nee ET whether Raymond's preſence was necetiary, depends on the 
alſo WE former, whether, as a capital burgeſs; he had a vote in the 
ged WE £1eCtion, and_ therefore, from the arguments which prove 
I: WE that he had a vote, the neceſhity of his preſence follows of 
Was I courſe. 3. 'The words © contriving and fraudulently defſign- 
:c2a- WE © 'ng,” Sf are not mere inducement, but of the effence 
; v, EE © the charge. In all cafes where the degree of criminality 
Cid WA 15 in queſtion, that form of words is proper and ſufficient. 
not WE 1 an action for a malicious proſecution, 1t 1s ſuſhcient to 


the 3 lay © contriving and maliciouſly intending,” although ma- 
in IT ice is eflential to ground that ation. In an indictment 
do WA for an affault with . intent to commit a rape, or to ſtab, it 
his, E !5 ſufficient to ſay that the party © intending and contriving,” 
v. WW © Confederacy was no part of the accuſation, which 
read | 
& and the queſtion was, whether that was a ſufficient ground 
@ for disfranchiſement. It appeared that a majority had 
| | been 


(2) T. 5, & M. 1 Salk, 371. (r) Supra, P+ I51»- 
Vol. I. N 


ol, 
Alle 


= was only wilfully abſenting himſelf to prevent an eleCtion, 
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that becauſe, by the non-attendance of a ſufficient numy; 
The King of others, no eleCtion could have been had, the Proſe. 


I doubted, for ſome time, on the queſtion, whether, in 


_ choſen, © by the reſt of the council, or the greater part df 


CASES IN EASTER TERM 


been ſummoned, and it would be ſtrange doftrine to ſay, 


cutor {ſhould therefore paſs unpuniſhed for his non-attenq. 
ance. In the caſe of the Mayor of Hereford it did not y. 
pear that the majority could eleCt, and it might there haz 
been neceſſary that two-thirds, Wc. ſhould concur, 
Lord MaxzF1ELD,—Undoubtedly the principle is try, 
that returns muſt be certarh, and not argumentatiye, 
the caſe of Rex v. The Mayor of Hereford, it ſeems yer 
ſtrict to conſider the return as argumentative for the reaſy 
there mentioned. But the ground ſuggeſted by Mr, Ly. 
ence, for the deciſion in that caſe, ſeems a very good one, 


the preſent caſe, it is ſufficiently ſhewn in the return, tha 
Raymond was of the common council. 'That he ſhould þ: 
of it, is of the eſſence of the crime for which he is ſtate 
to have been amoved. "There are three parts of the charts 
which go to ſhew, that the council confilts of all the capit! 
burgefles, and that the expreſhons © common coun 
and ©& capital burgeſſes,” are ſynonymous, v2. 1. © 
©« pital burgeſies being the common council.” —It is ng 
* capital burgeſles being of the common council.” 2, [ 
'a capital burgeſs die, or 1s removed, a new one 15 to bt 
& them.” 2J. 'The paſſage mentioned by Mr. Lawren, 
relative to the meeting or convocation. But ſtill all thol: 
paſſages and expreſſions are ambiguous. 'Fhey Afford x 
ſtrong inference in point of language. But are they ſult 
cient in this charter to conſtitute a common council con 
poſed of all the capital burgeſſes ? I think not, becaule tit 
charter refers to a previous known -cont{titution. Tie 
council might be created by preſcription, or a former chat 
ter, to which this charter refers. If ſo, the conſlitutio 
of the council by ſuch preſcription, or previous chatte) 
ſhould have been ſet forth. It would be difficult to mail 
tain an action on this, as a falſe return, if the council, bj 
the charter, conſiſts of a part only, for the return does 
ſay that the council is conſtituted by the charter, —4 i 
the cauſe ſtated for the amotion, there is a great difſerent 
between a charge as the ground of disfranchiſement, a! 
an indiftment, In criminal proſecutions, technical for 
are eſtabliſhed, and ought to be followed. If, in an indict 
ment, you fay that A. forged, and cauſed to be forged, te 
proof of either fa& will ſupport the indiatment ; but ! 
ſay that he forged, or cauſcd to be forged, would be bad 
This, being determined, muſt be adhered to. But ſuck 
| nicety is not required in accuſations againſt a corporator 
a corporate court. There ſubſtantial certainty is all t22t 
neceſlary ; and, in the preſent caſe, there is no doubt 


ho 
vo 


— 
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far Whe intent is charged as part of the &rime, and ſufhcient 1779. 
ner WM otice is alleged to have been given to Raymond to prepare £4 
roſe. Wo anſwer it. © | |  'The King 
nd. WS Willis, Jn/fice, of the ſame opinion on both points againſt 
t ape WR ated by Lord MANSFIELD. | LyYmE 
ha: RE ASamursT, Fuffice, of the ſame opinion on the point Recs, 
BS uncertainty concerning the conſtituent members of the 

true, council. | 

 h WE Buritr, Zu/fice, alſo of the ſame opinion on that point.— 

ver He ſaid nothing on the other. 


eaſn RE Judgment, that the return be quaſhed, and a peremp- 
Liv. tory mandamus iflue [19]; 
| one, 


er, in B [19] The returns in the cafes of proſecutors were of the council, the 
, tha Francis Fane, Torn Luther, and ſeveral non-reſidence might be no offence in 
11d - thcrs, (/pr Þ- 144: 154.) were them. — Lord Mansfield ſaid, there was 
Whuzſhed, on a motion made for that no getting over the objection, and that 


{tated WE OP k 

Lab Epurpoſe, immediately after the decifion the averment, that, ſince the charter, ' 
I Wd! the preſent caſe. It was ſtated, on the council had conſiſted of the mayor 
capital he part of the proſecutors, that, by and capital burgeſſes (a), was not ſuf- 


uncl” WH: returns in thoſe caſes where the dif- ficient, as it did not appear that all the 
« > {iWFranchiſement had been for non-refi- ſixteen came to be of the council, 
15 not {WWence, the preſcriptive neceſſity of re- which before the charter was ſtated to 
2. | dence only applied to the council, and, confift only of eleven. 

to b: MS it was net direatly averred that the 


A 
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= 


part of 
UYentt, Y (a) Supra P+ Ig. 
| tho: RE 

ford 1 
; "q HoLrorD agoin// HATCH. [ 183 ] 
f- 1; | Saturday, 
1; ET HIS was an action of covenant, for rent in arrear, Sth May: 


brought againſt the defendant as aſſignee of one Saun- £ landlord 
cannot maine 


7 Chat 


Ws | ers, The declaration tated, (in the common form,) that ,-. Pape” THI 
arte, AE plaintiff demiſed to Saunders for ſeven years, by virtue of covenant, 


) man hereof he entered and was poſſeſſed, and that afterwards, for rent, a- 
ici, bf F the eſtate, right, title, and intereſt, of Saunders, in the - pagan an wo 
oes 10 Wrcmiles, came to the defendant, by afignment thereof, b Os 
_ A: o fu whereof he entered and was poſſeſſed, and that, 
T-renc: ter the alignment, rent had become due, which the de- 
nt, WE idant had not paid. 'The defendant pleaded, that all the 
1 forms Fatt 11ght, title, and intereſt, of Sarnders in the pre- 
 indi-WE ſes, did not come to him by aſhgnment thereof in man- 
:, ti: Sage torm as the plaintiiF had alleged. | 
” but «Mi - the trial, it appeared, that the defendant was in poſ- 
be b:. 02 of the premiſes during the time when the rent in 
ET aw became due, but that, by the deed under which he 
\rator 0 d, they were conveyed to him, by Saunders, for a day, 
1 that BW lome days lefs than the original term, and that he had 
ub: Wally ſurrendered them before the action was brought. 
Wo N 2 - gome 
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HorrorD 


againſt 


HaTCH.s 


C843 


(r) M. 7 G. 3. at N. Pr. before (a) S. P. Kinner/ſey v. Orpt, j* 
Pratt, Ch. Fuſt. 1 Str, 405. pra, 56. | 

(5) C.B.T.. 11 G.4. 3 Wil 234: 
Since reported 2 Black. 766. 

(:) B. R. E. 18 G. 3. [+ 58]. Yide the court in Cruſce v. Bugby, acc ron 
mnfra, Note (21), P. 184+. 


CASES IN EASTER TERM 
Some receipts alſo were produced for rent which had hey 
paid by the defendant to the plaintiff, and which ty 
thus: © Received of Saunders by the hands of Hatch” 
Upon this evidence, it was contended, at the ti, 
which came on before Lord MANSFIELD, at the Sitting fo 
Middleſex, in laſt Hilary Term ; 1. "That, in point of ly 
a perſon holding of the firſt lefſee, by an under-leaſe, lk 
the preſent, is not liable to be ſued by the original ley 
on the covenant for rent contained in the original leaſe 
2. 'That the fa& put in 1ſſue on the record, viz. that F 
the eſtate, Wc. of Saunders came to the defendant, yy 
not proved. | 
A verdict was found for the plaintiff, but Lord Max, 
FIELD faved the points made by the defendant's counſel, fy 
the opinion of the court. Accordingly, in Hilary Tey 
{ Thurſday, the 4th of February, ) Davenport obtained a mn 
to ſhew cauſe why the verdict ſhould not be ſet aſide, a 
a nonſuit entered. He cited Poultney v. Holmes (r), Cri 
v. Bugby (s), and Hare v. Cator (t). 
Cauſe was ſhewn, on the Thurſday following, (the 11h 
' of February.) 'The Solicitor General, for - the plaintiff,- 
Dunning and Davenport, for the defendant. 
For the plaintiff, it was contended, 1. 'That the covenant 
for rent being-one of thoſe which run with the land, en 
erſon who takes under the' original leaſe is liable to i. 
Fo this purpoſe, the defendant, although he had nn: 
ſtrictly taken the whole of the firit leflee's intereſt in pout 
of duration, was to be conſidered as his aſſignee. All thi 
had been determined by the caſe of Cruſoe v. Bugiy, wi 
only, that a leaſe by the original leſſee, for a ſhorter tint 
than his own, was not ſuch an aſſignment as would pri 
duce a forfeiture, under a covenant not to atlign (u, 
Many modes in which the intereſt may be transferre) 
though not aſhgnments within the meaning of ſuch a cot 
nant, are conſidered as aſfignments, with reſpect to tix 
covenants which run with the land. A deviſee, an exec! 
tor, an aſhgnee under the bankrupt laws, or one who pur 
chaſes the term from the ſheriff under an execution, at 
aſſignees in law, to the effect of being liable to covenatb 
for rent, &c. although the transfer to them does 
amount to a forfeiture under a covenant not to aſlign ( 
| nh 


[20] This point, which was taket 
for granted on this argument, and I 


to Wil/on's report of the judgments 


[+ 58] Since reported, Cowp. 766; 
gw” 


+, 
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WT '71c landlord is entitled to look for the rent to the perſon 
WE :1 poſſeſſion, and ought not to be driven to the neceſlity of 
W gnding out the original leflee, and bringing his aCtion 


been 


| Tun 
» 


trial Z againſt him. Poulteney v. Holmes does not apply to this 
25 in WT caſe, for the queſtion there was only, whether a parol 
law, A agreement by the original leflee, to transfer the remaining 
» like WT ::tereſt in a term of more than three years, when there 


flo, BS was only a year and a half to run, reſerving the rent to 
eaſe; EW himſelf, not to the reverſioner, was void within the meaning 
at a! WE f the ſtatute of frauds (v). Hare v. Cator [21] was de- 
» Va WE termined on the ground that the defendant was charged 
| for the whole rent, and as aſhgnee of a/! the premiſes, 


lays E when, on the evidence, it appeared, that only part of them 


el, for E had been aſſigned 3 whereas, in the preſent caſe, the vho/e 
Tern, W premiſes had been made over. 2. "Chat, as to the ſecond 
a rut point, it went merely to the form of the ifſue 3 but, if the 
, and 


Y $ 


E cnough for him to prove the /ub/tance, viz. that the defend- 
© ant had enough of the term transferred to him, to make 
E him liable, under the covenant, far the rent demanded by 
E the ation. On this head Pope v. Skynner (ww), and a caſe 
= put in the text of L:zleron (x), were, it was ſaid, in point, 
© In the firſt, in an aCtion of replevin, the defendant havin 

= avowed that he had taken the plaintiff's cattle damage fea- 
E /ant, the plaintiff pleaded, in bar, that 4. being ſeifed of 
= a houſe and land to which common in the /ocus in quo was 
E appendant, had demiſed the ſame to him on the 3oth of 
& March, to hold from the 25th of arch, &c. and the de- 
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3, " BE fendant traverſed the leaſe modo ef formd, upon which iſſue 
fr tint W being taken, and the jury having found a leaſe made on 
d tlc 25th of March, to hold from thence next enſuing, the 
20 (- | | court 
ferrd, AE 
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E gueſtion of law was in favour of the plaintiff, it was 
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[ 185 1] 


E that caſe (3 7/717, 237), has been fince defendant.—Lord Maxsr1ELD in de- 
= very much agitated, in Dexn, Leſſee of livering the opinion of the court in fa- 
Z tarlStanhope,v.Skeggs,T .21Geo,z.[{F]. vour of the defendant, ſaid, that the 
(v) 29 Car. 2.c. 3.4 1, 2, 3 caſe in Croke did not apply, and that 


on, at WE [21] Hare v. Cator was argued, on the objeftion was unanſwerable. | 
venant WE © caſe reſerved, by Morris for the plain- (w) Cam. Scacc. T. 12 Fac. 1, 
\os nf who relied on Broome v. Hoare, Hob. 72. 
-n (2 i Cro, 633. and by Davenport for the (x) $ 483. Co. Littl. 281. a, b. 

The be 


PI 


fe , j 


as taket C verdi, a proviſo, —that a leaſe ſhould fion, the leaſe ſhall be 

- and vis become void, upon the lefſee's com- the leſſor may re-enter. 
cardio iting an att of bankruptcy and being Rep. 133+ | 
gment - found a bankrupt,—was held to be TN 


N 3 


q | [5] In Ree, Leſſee of Hunter, v. Gal- good; and that under ſuch a proviſo, 
iers, B, R, M. 28 Geo. 3. On a ſpecial in caſe of a bankruptcy, and ' commul- 


avoided, and 
2 Term 
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» 


1779. court thought that this was not the ſame leaſe [22], anq 
yet gave judgment for the plaintiff, becauſe the /ib/nce 
Ho:.roep the iflue was, whether the plaintiff had ſuch a leaſe ag by 
againſt force thereof he might uſe the common at the time ( y, 
HaTcny. The caſe put by Litleton 18 equally ſtrong, for he there 
| ſuppoſes . the demandant in a writ of entry in caſu provij 
to count of an alienation 72 fee made by the tenant in 
dower, and the tenant to plead that he did not alien m;q 
et forma, &c. and the jury, (on ſue being joined,)'to find 
an alienation 27 zaz/, or pur auter vic, and then ſays, that 
although the ahenation found would not be m maiiner, 
&c. yet the demandant ihould recover. 
- On the other fide, it was infiſted, 1. 'That the caſe of 
Cruſce v. Bugby was in point. There is not a better known 
_diſtinCtion in the law than that between an alhignee and an 
under-tenant, Only aſlignees of the whole term, whether 
by afual allignment, or by deviſe, ſale under an execution, 
&&c. are liable to the covenants for rent, &c. for, 1i there 
is a reverſion of a day reſerved by the immediate leffor, 
there is no privity between the under-tenant and the firlt 
leſſor. The plaintiff ſcems to have acknowledged this, by 
the form of the receipts he has given for the rent, which 
{| 196 ] has been paid to him by the defendant in order to fave the 
W _ circuity of an intervening payment to Saunders, While 
the defendant continued in poſſeſhon, the plaintiff might 
have diſtrained upon him for the rent then due, but as he 
has permitted him to quit the premiſes without uſing that 
_ proceſs, he cannot now ſubſtitute this ation of covenant 
in its place. Evyen a court of equity would not afhiſt in a 
caſe like this, as appears by two caſes mentioned in Þacor's 
Abr. Title Leaſe (2), and reported in Yernon, viz. Sparks: 
'v. Smith (a), and Pilkington v. Shaller (b). 2. That, by 
the iſſue, the plaintiff had affirmed that the whole of Sour 
der's eſtate, &&c. had come to the defendant, but the proof 
was, that,only part of the term had been conveyed. 9urely_ 
this proof can as little ſupport ſuch an iflue, as evidence of 
only part of the premiſes having been affigned, which was 
the caſe of Hare v. Gator. "The only allegation conlonant 
-” to 
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[22] One of the variances mentioned © day,” had been ſuppoſed to exc/u, 
by Hobart 1s, that the leaſe pleaded was and from henceforth, or ** from 1he date,” 
excluſive, and ihat found by the jury to include the day. | 
nclufeve, of the 25th of IZarch. This (y) Vide Briftow v. Wright, E 
may theretore be added to the ſeries of 21 Geo. 3. Infra, p. 665. 
caſes enumerated by Lord Mans- (z) Vol. m. 389. | 
FIELD 1n his argument in Pugh v. the (a) Canc. M. 1692. 2 Vern. 275. 
Duke of Leeds (*) in which ** from the (5) Canc. T. 1700. 2 Fern. 37+ 


(*) Mentioned ſupra, py53s Note [15]. 
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©» the truth of the preſent caſe would have been, « You I 779. 
« have been in poſſeſſion under Saunders, and thereby be- | , 
« came liable for the rent, which accrued during your HorLrokD 
« poſſeſſion,” but, if the plaintiff had ſtated his demand againtt 
1 that manner, it would have been demurred to. If an Harcu. 
under-tenant were to pay the rent to the original Ieffor, he 
could not plead that payment in bar to an action by his im-. 
mediate landlord, nor ſet it off, becauſe: there might be 
mutual accounts between the original leflor and leffee, and 
the former might have been, at the time of the payment 
made to him, indebted, on the balance, to the latter. 

BULLER, Fuftice, put this caſe :—Suppoſe a leafe for 
21 years, and that the revcrſioner aliens his reverſion in 
parts, VIZ. for 40 years immediately, to one, and in re- 
mainder in fee, to another. By the covenant for rent, it 
is to be paid by the leflee and his affigns, to the leſlor and 
his aſſigns. Now could not the aſhgnee of the reyerſion 
for 40 years, which 1s only part of the original leſfior's 
intereſt, maintain an action on the covenant ?—Lo this 
it was anſwered, that the caſes were not parallel, for that, 
in the caſe put, there was no middle man to whom the 
lefſee could be anſwerable. 'That, to make them corre- 
ſpond, the privity between the original leflee and leflor in 
the caſe before the court muſt be annihilated. —BuLiiR, 
Juſtice, then obſerved, that, in the caſe he had ſuppoſed, 
that privity was not at an end, for that the original leffor 
would ſtill remain liable to the tenant, under\ a covenant 
to repair, &'c. 

Lord MANSFIELD,—lt 1s fit that we ſhould look into the {[ 187 } 
authorities 3 therefore let the caſe {ſtand over. | 

The court were underſtood to be for ſome time divided, 
and judgment was not given till this day, when Lord 
MaNnsFIELD delivered their unanimous opinion, as follows : 

Lord MansFIELD,— This is an action of covenant by a 
lfor againſt an wnder-lefſee, and the ſingle queſtion is, 
whether the aCtion can be maintained againit him, as 
being, ſub/antially, an afſignee. For ſome time, we had 
great doubts ; we have beſtowed a great deal of contidera- 
tion on the ſubje&, and looked fully into the books, and 
It is clearly ſettled, (and is agreeable to the text. of Liztle-_ 
lon,) that the action. cannot be maintained, unleſs againſt 
an aſſignee of the whole term. _ 

| 'The rule made abſolute [+ 59]. 


(t 


lince 3s wo 


9] The following caſe has been term , apainſt the defendant as aſhgnee 


| inz, afligening, and allowing, proper 
PaLMER w. Epwarns and Another, wood an inber for Feet: \ W 
B. R. E. 23 Geo. 3. miſled premiſes. | 
This was an ation of covenant 'The declaration ſtated, that one Rz- 
drought by the plaintiff as afſignee of a chard Edxvards, being, on the 3oth of 
bs Wann : og _ September 
N 4 | 


of the leſſor, for not finding, provid-_ 
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187 CASES IN FASTER TERM 


September 1751, pol- 
ſeſled, among other things, 
of certain premiſes par- 
ticularly {pecified, for 
a long term of years 
then and yet to come, 
did, on that day and 
year, demiſe to one Edmornjon, his ex- 
ecutors, adminiſtrators and aſiigns, 
among other things, the ſaid ſpecihed 
premiſes, to hold from Lady-4ay then 
next enſuing, for 30 years, at a Ccer- 
tain yearly rent in the indenture of de- 
miſe mentioned; that Famonſon, for 
himſelf, his executcrs, adininiftrators 
and aſligns, by the iaid indenture cove- 
nanted, promiſed, granted and agreed, 
that they wouid, at their own proper 
coſts and charges, (wood and timber 
excepted,) repair and keep in repair 
during the ſaid term, ameng other things, 
the ſaid ſpecified premites; and that 
Richard Edwards, for himſelf, his ex- 
ecutors, adminiſtrators and affigns, by 
the ſaid indenture, covenanted, pro- 
miſed, granted and agreed, that they 
would find, provide, aflign, and allow, 
proper wood and timber, when they 
ſhould - be required, for repairing, 
among other things, the ſaid ſpecified 
premiſes, during the faid term ; that, 
on the ſaid day and year, Edmon/on, by 
virtue of the ſaid indenture, entered on 


_ 1779- 
Lene mr mmnd 


HorrorD 
againlt 
HaTcan, 


_ all the ſazd demiſed premiſes, and, af- 


terwards, to w7t, on the 21ſt of Fanu- 
ary 1752, afjigned, transferred, and 
ſet over, by indenture, to one Warner, 
his executors, adminiſtrators and afſigns, 
the ſaid ſpecified premiſes, to hold from 


Ladj;-day then next enſuing, for 30 


years; and that Warner, by virtue of 


the ſaid lalt-mentioned indenture, en- 
tered into the ſitl demifed premiſes. 
Then a title was derived, by many 
mean aſlignments, irom Z/arzer to the 
Plaintiff, and it was alſo ſhewn, that 


* Richard Edwards's reverfionary Ileafe- 


hold intereſt came, by aflignment, to 
the defendants; and tnen a breach of 
the covenant for finding and allowing 
timber, fince the reſpeQive titles of 
the plaintiff and defendants had ac- 
crued, was aſſigned. 


The defendants pleaded, 1. that 


Edmenſor did not aflign, transfer, and 


fendants, relied on Poulteney v. Holmes, 


ſet over, to Warner, the ſaid, &e, 
(ſpecifying the ſame premiſes ſpecifed 
in the declaration,) in manner and form, 
&Cc. 2, 3, 4- three other pleas 


which no queſtion aroſe, 5. perſq;. 


mance. | 

Ine was joined on each of theſs 
pleas, and, the cauſe came on for trig! 
before Eyre, Baron, at the Lent Afiye, 


for Huntingdonſhire, 23 Geo. 3. 


Upon the evidence, it appeared, that 
the original leaſe was of certain tene. 
ments, including thoſe in the declara. 
tion ſpecified, at a rent of 149/. 75. toy, 
and that it contained, among other cg. 
venants, one, on the part of Edmon/n, 
to repair ; and another, on the part of 
Edwards, to find timber, as fated in 
the declaration. 

The indenture between Zdmn/52 and 
Warner, reciting the leaſe, witneſſed, 


that Edonſon afhigned all and ſingular, 


Sc. (wiz. that part of the premiſe 
ſpecified in the declaration,) to War. 
aer, his executors, admini{- 

trators, and afſigns, (ſubje&t | 188 ] 
to the exceptions, reſcr- 

vations, and agreements aforetaid,) 
at the yearly rent of 26/7. 25s. pajable 
zo Edamonſon, Then there was a cove- 
nant, by Warzer, tor himielf, his exe- 
cutors, adminiftrators, and aſſigns, to 
repair at their own proper colts ang 
charges, (wood and timber excepted,) 
and a power to Edmonſon to re-cater 0n 
non-payment of rent. There were 
alſo ſeveral other covenants, which 
were admitted at the har to be difler- 
ent from tho{e in the original leaſe, 

A verdict having been found tor the 
plaintiff on all the iflues, a new trial 
was moved for, on two grounds 1. 
that the rent was reſerved to Eamonſon; 
2. that the covenants in. the 1indenture 
between FE&mon/on and Harner were not 


the ſame with thoſe in the original leaſe, 


Partridge, im ſupport of the verdid, 
contended, that, wherever the whole 
intereſt is conveyed, it 1s an aſignment, 
and that, in ſuch caſe, the aſhgnec 


tands exaGily in the place of the leſicc,. 


and is entitled to the benefit of all the 
covenants on the part of the leſſor. 
Cole, and Dawvenport, for the de- 


and 
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IN THE NINETEENTH YEAR OF GEORGE III. 138 


and inſiſted, that this was not an aſſign- 
ment,becauſe the rent was not reſerved to 
the firſt leſſor, but to £dmon/on, and be- 
cauſe a power of re-entry was given to 
Edmonſon. That thoſe circumſtances 
conſtituted Edmonſon the landlord of 


Warner; and that, if an action of 


covenant were to be brought by the 
Jefendants, againſt Palmer, for not re- 
pairing, he might plead that he was 
not aſſignee. | ; 
Lord Mansfeld, and A/hurft, Juſtice, 
ſent. 
" Buller, Juſtice, It may be a queſ- 
tion, whether the new covenants 1n the 
conveyance from Edmon/ſon to Warner 
are good. On this I give no opmon. 
But certainly that was an aſſignment. 
There was no reverſion left. "There 
:: no doubt but there 1s ſufficient pr1- 
yity for the defendants, as aflignees of 


Trz KING agaim// PUGH, 


* 


TFHES was a eaſe reſerved upo 
ſtatute of 3 & 4 Ann. c. 18% 


znt, as high conſtable of the hundred of Bale, in the 


the reverſion, to main- 1779. 
tain an action on the "W Role 
covenants in the origi- xx. or 
nal leaſe, againſt Pal- SST RP 
mer, and that the re- Ur on. 


medy 1s mutual, fo as 
to entitle Palmer to the 
advantage of the original covenants on 
the part of the lefſor. The caſe of 
Poulteney v. Holmes does not come up 
to this. 'That caſe only determined, 
that what cannot be ſupported as an 
aſſignment, ſhall be good as an under- 
leale, againſt the party granting it. 
Willes, Juſtice, concurred in the 
ſame opinion, 
The rule diſcharged, 
Vide Eaton v. Faques, M. 21 Geo. 3. 
Infra, 455. Walker v. Reeves, M. 22 


Geo. 3. Infra, 461. Note [1]. Wad- 


ham y. Marlow, B. R. M. 25, Geo. 3. 


Saturday, 
Sth May, 


n indictment on the If the inha- 


; _ bitants of an 
{ againſt the defend DOS hk 


enjoyed an im- 


county of Sex, for not obeying a warrant of the juſtices memorial ex- 
in quarter ſelhons, by which he was commanded to iſſue emption from 
his precepts to the petty conſtables, head-boroughs, and '<7v1"g on ju- 


ries, they are 


tything men, of and belonging to the reſpective boroughs * | };.vjc to be 
of the ſaid hundred of Batzle, for the purpoſe of preparing ſummoned, 
liſts of perſons qualified to ſerve on juries, &c. and. for under any of 
10t returning ſuch liſts to the ſazd juſtices, at the :chaet- the different 


mas ſeſſions following. "Phe indictment had been removed 


by certiorari from the quarter ſeſſions, and was tried at the 
'The caſe ſet forth z — That the de- 


laſt Aſſhizes for Sex. 


ſtatutes rela«- 
tive to jurorss 


fendant had been legally appointed to his office; that a 
warrant, (ſtated in hac verba,) iſſued at the Midſummer 
ſeſſions; that he was duly ſerved with it, and neglected 
and failed to ifſue forth his precepts, &c. "That William I. 
when he founded the abbey, granted, among other things, 
« quod habeat curiam ſuam per omnia, & regiam hibertatem 
« & conſuetudinem traftandi de ſuis rebus vel negotus, & jufs 


* titiam per fe tenendam,” 


ſanctuary 


for felons, freedom 


irom all epiſcopal juriſdictions, &c. That Henry I. by two 


ieveral charters, (part of which were ſet forth,) confirmed 
the privileges granted by IWilliam 1, 


wy 


by ; S# © *s 
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That Henry VIIL. ; 
granted 
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1779. granted the manor and hundred of Battle-Abbey to Sir 4,. 
thony Brown, his heirs and aſſigns, with power to hold ſuch 
The King views of frank-pledge, court-leet, hundred-courts, 1,w. WK 
againſt days, ſokes, returns of writs, cognizances , of pleas, anq BY 
Pucx. other rights, juriſdictions, powers, hberties, Wc. as the #B F 
late abbot, or any of his predeceſſors had held and enjoy, * 5 
in right of the ſaid abbey. "That under this grant, the = 
manor and hundred had come by various meine aſſign. | 
ments to the preſent proprietor Sir W hitler Weber, Bart, 
That the defendant lived within the manor. "Lhat the 
manor and hundred are co-extenfive. 'That there had been 
2 court of record regularly held within the manor till the 
year 1744. "That, by immemorial cuſtom, the reſtants 
within the hundred had not been returned to ſerve on juries 
out of the hundred z and that no precepts had ever been 
iſſued, from time immemorial, by the high conſtable of 
Battle, 'That no proof was given of any allowance of this 
privilege. That the town of Bazzle is not a town corporate, 
that has power by charter to hold ſeſſions of gaol-delivery, 
or ſeſſions of the peace for ſuch town,—Fhe defendant 
was found guilty, ſubject to the opinion of the court on the 
following queſtion, viz. 4 Whether the above charters and 
« immemorial cuſtom would exempt the inhabitants of 
« the hundred of Batile from ſerving on juries, and the 
<, high conſtable from iſſuing his precepts ? or, Whether 
« the ſeveral acts of parhament paſſed, and now in force, 
& concerning jurors, or ſome, or one of them, have no: 
« taken away ſuch exemption ?” | 
The caſe was argued on Wedneſday, the 5th of May— 
Burrell, tor the proſecution.—Peckham, for the detend- | 
ant. | | 
In ſupport of the proſecution, it was contended, that 
the ſtatutes of 4 & 5 W. & M. c. 24. (c) 7 & 8 W. 
3Z- Cc. 32. (d) and 3 & 4 Ann. c. 18. (e) are general, 
without any exception as to liberties or local exemptions, 
unleſs with regard to cities, boroughs and towns corpo- 
rate (f), and, therefore, they mult be conſidered as having 
taken away the privilege claimed by the inhabitants of the 
hundred of Battle, if it ever had a legal exiſtence. This 
conftructipn of thoſe ſtatutes was, it was ſaid, conſonant 
to the interpretation which had obtained in reſpect to the 
ſtatute of bridges and highways (g), for the words mn the 
[ 190 ] fourth {eQtion of that ſtatute, having given authority © to 
| &« tax and ſet every inhabitant,” Lord Coke expreſsly lays, 
in his commentary upon it, that, * by theſe words, «// 
« privileges of exemptions or diſcharges whatſoever from 
| h ; 6& con» 
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« contribution for the reparation of decayed bridges, (if 1779. 
« any were,) are taken away,” and even adds, © although 

« the exemption were by act of parliament (þ).” The King 
For the defendant, it was inſiſted, that it 1s a general againſt 
rule, that an affirmative ſtatute does not take away a Pucy. 
cuſtom (i). Many particular deciſions which eſtabliſh and 

confirm that rule, might be cited. For example, by the 

(atute of 1 Ed. 3. /f. 2. cap. 2. it 18 enacted, « That every 

« man that hath any wood within the foreſt may take 

« houſe-bote and hay-bote in his ſaid wood, /o that he doth 

« the ſame by the view of the foreſlers ;* and yet, notwith- 

ſtanding that reſtriction, a preſcription to cut down tim- 

ber trees in the party's own woods, within a foreſt, avizh- 

out the view of the foreſter, was held good, in a caſe in 

16 Eliz. ſtated 4 1n/t. 297. (+). The paſſage im Lord 

Coke's commentary on the ſtatute of bridges does not ap- 

ply, becauſe the words of that ſtatute are much broader, 

and more comprehenſive, than thoſe of the different acts 

relative to jurors. 'The principal object of the ſtatute of 

at 5 W.& M. (in that part of it which has been re- 

lied on,) was to revive that of 16 & 17 Car. 2. c. 3. with 

regard to the qualification of jurors in point of eſtate. 

The purpoſe of thoſe of 7 & 8 W. 3. c. 32. and 4 Ann. 

7. 3. was to provide a method of giving the ſheriff authen- 

tic information of the perſons qualified z but, from a care- 

ful peruſal of thoſe different ſtatutes, it would appear, 

that it was never intended thereby to ſubject perſons, who . 

had a right of exemption to ſerve. Such exemptions are 

very common. Tenants in ancient demeſne © cannot be 

« empannelled to appear at Weſtmin/ter or elſewhere in any 

« other court upon any inqueſt or trial of any caufe (/).” 

Ho clergymen, { Beecher's Caſe ) (m), coroners, officers of 

the foreſt, officers in the army, and other officers, and 

miniſters belonging to the King, are not liable to be ſum- 

moned on juries; Bacon's Abr. Title Furies (n); and by the 

ſtatute of 52 Hen. 2. c. 14. though it is provided, that, 

m particular caſes, perſons privileged by charters of ex- 

emption, ſhall, notwithſtanding, be ſworn on juries, yet 

their general liberty and exemption 1s ſaved, which affords | 191 J 
a ſtrong proof of the antiquity of this ſort/ of privilege. | 
Hurrel, im reply, obſerved, that, if it were to be held 

that the exemption claimed was well ſounded, till that 

was not a ſufficient juſtification of the defendant, becauſe 

his office, in the execution of the warrant, was only mi- 
niſterial z 


(b) 2 Inf. 704. C8. M19. £i%. 4 7 190. 
(:) Co. Litt. 115. a. (») Vol. ui. p. 261. cites Dal. 
(#) Alſo Co. Lit. 115. a. Sher. 121. Trials per pais 86. © 
U) 4 Toft. 26g. | i os 
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1779. niſterial [23]; but Peckham having anſwered, that the poiny = 


of the exemption was the only queſtion meant to be trieq = 
The King and brought on upon the ads reſerved, this ſeemed to be 
againlt acquieſced in. | 
Pucu, "The court took time to confider, and now Lord Maxx. 
FIELD delivered their opinion, as follows ; | 
Lord MaxsxritrD,—We have conlidered this matter ver 
fully, and we are all of opinion, that the ſtatutes relative 
to juries, being affirmative, do not take away the prior 
exemption z and fo is the text of Littleton, | B 
A verdict of acquittal entered for the defendant, Y 


E b 2 7: _- bo E.. « _ Fa \hy Se g be aþ 
EE  enva 


-—— x67 


- b L-- - = _ p = 5 - 
ELLA ES Bins Eos ES Rc aaec: g DO I OR, ST - + SEE. ——_ » 
Cont BH one unto ene ea nn SS bh = - - ” : 
. #, " ne ne LAS. ”— an re — - X ES = 
SP i = — = __ - = == = 
IS r7 OT TI > 3 ISS 


f23] Yide Rex v. Percival, B. R. H. 16 & 17 Car. 2. Haradr. 389. Sid. 24; 


Tueſday, : . 
21th May, The KING againſf the JusTiICEs of GLoy- 


CESTERSHIRE, 


The juſtices O* an application for a mandamns to compel the juſlices 
_ OO _ of the Quarter Seſhons mn Glouceſterſhire to receive 
peal againſt an 22 appeal from an order of removal, it appeared, from the 
order of re= Aflidavits on which the rule was obtained, that the exami- 
moval it ofter- nation of the pauper was taken in Argr/?; the order of . 
ed at the next pomgyal dated the 12th of November following ;z and the 
eons, 37. Sefions, where the appeal dered, held on th 
though notice PElhons, where the appeal was tendered, held on the I 2th 
of appeal has Of January in*the enſuing year; that no notice of appeal had 
been given. been ſerved, (tor which the reaſon aſhigned was, that the 
appellants had not been able to get their witneſſes ready, 
till it was too late to give ſuch notice); that the court had 
been moved to receive the appeal, and adjourn the confi- 
dcration of 1t till the following Sefhons, and had refuſed, 
Dunuing now ſhewed cauſe. — Morris for the proſecutor, 
 'Fhe court were clearly of opinion, that the juſtices 
_qught to have received the appeal. 


The rule made abſolute, 
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8 ALsoOP and Another again// BROWN, 
131th May. F We | | 

If a bond for T5 was an action on a bond, to the truſtees under 

the payment of Samuel Wilſon's will, in which the defendant pleaded 
money has a bankruptcy, as was done in the cafe of Alſop v. Price (0); WF 
been forfeited | | ui | © Ba YH 
before a bank. Put here, the defendant was the principal. 'The cauſe had 3 
ruptcy, pay- been tried before BULLER, Fuftice, and a ſpecial caſe re- 3 
ment of intereſt | | ſerved, 
by the bank- s 


rupt after the certificate, may perhaps render him liable to be ſued upan it. 
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(o) Vide ſupra, P. 160. 
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IN THE NINETEENTH YEAR OF GEORGE II.. 
ſerved, which was this day ſpoken to, by Davenport, for 
the plaintiffs, and Morgan, tor the defendant. It was 
{tated in the caſe, that intereſt had been paid on the bond, 
after the defendant had obtained his certificate, but it did 
not appear whether ſuch intereſt was paid by the bankrupt, 
or one of the ſureties. Lord MansritiD faid, that, if the 
ntereſt was not paid by the bankrupt, there was no 
queſtion, but that if it was, it would be an admiſſion by 
him, that the principal was then due, and he might be 
liable as on a new contract [24.] The caſe was ordered to 
{tand over, till afidevits ſhould be laid before the court, 
ſtating by whom the intereit was paid 3 but I believe it 
was never brought on again. 


20 Geo. 3. Lufra, 393, and Wl 


[+ 60]. 


——_— 


Note [| + 42]. 


The KiNG agein/ft the JusTicts of the Eaſt 
| Riding of YORKSHIRE. *; 


HIS was an application for a mandamus to compel 
the court of Quarter Seſſions to receive an appeal 
againſt an order of removal. | 
The facts of the caſe were theſe : The order of removal 
had been made by the two juſtices on the 22d of September, 
but the pauper was not removed. till the 5th of Ofober. 
Hull, (the place to which the pauper had been removed 
trom Whitby,) is fixty miles from Northa/lerton, where the 
Seſhons began on the 6th of Of-ber. At that Seſſions, 
no appeal was entered, and, at the Zpiphany Sefhons fol- 
lowing, (which began on the 12th of * Fanuary,) the pariſh 
charged having offered an appeal, the juſtices refuſed to 
hear it, thinking themſelves bound by the words of the 
ſtatute of 13 & 14 Car. 2. c. 12. {$ 2. which ſays, that 
perſons aggrieved may appeal to the juſtices of peace 
* at the zext Quarter Seſſions.” | | 
Lee ſhewed cauſe, and infifted, that \ the ſucceeding 
Seſſions had no juriſdiction; that an appeal might have 
been entered at the 7ichaelmas Seifions, on the ſecond or 
third day, for that no notice is neceſſary in order to entitle 
the parties to enter their appeal (þp), although, if there has 
not been any, or not reaſonable notice, the juſtices are 
bound to adjourn the hearing till the enſuing Seſſions Fog 
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ce 


= 


(f)\ Rew-v. the Tighices of Glouceſter- (q) g Geo, Ie. 7. 


feire, ſupra 191. 


192 


1779 
oa 3 


ALSOP 
again{t 
Brown. 


[24] Vide Webſter v. Banner, E. v. Wilkes, M. 21 Gees, 3. infra, 519, 


[+ 60] Yide, alſo, BY? v. Barber, B, R. M. 25 Geo. 3. cited ſupra p. lon, 


"CL 3 
If, from the - 
diſtance be- 
tween the pa- 
riſ/to which 
a pauper has 
been removed 
and. the place 
where the fef- 
ſions are held, 
there 1s not 
time to lodge 
an appeal at 
the ſeſlions 
held imme- 
diately ſubſe». 
quent to the 
r1emoval, the 
ſeſſions next 
enſuing, are to 
be conhdered 
as the next 
ſions within 
the ſtatute of _ 
13 & 14 Car. 


2. c. 12, and 


the juſtices 
will be come 


_ pelled to re- 


ceive the ap- 
peal at ſuchen« 
ſuing ſeſſions, 
of 
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193 CASES IN EASTER TERM 
I 779. The court ſaid, that, by © next Seſſions,” the ſtatute gf 


z Car. 2. muſt have meant the next poſſible Seſſions, ang 
The King that, here, it was impollible for the appellants to lodge 
ag1inſt the their appeal at the {zchae/mas Hethons. 
TusT1ces of The rule made abſolute [F}, 


YORKSHIRE. 


[77] But in Rex v. the Tufttces of at the diſtance only of 20 miles fron, 
Herefordſhire, where the order was the place to which he was remoyed, 
dated 18th April, the pauper removed the court refuſed a mandamus. 3 Term 
19th, and the Seffions held the 22d, Rep. 504. 


Saturday, The KinG againſt May. 


15th May, 


In an indict- J* an indictment for perjury tried before BULLER, Fuſtice, 
_ peg at the Sittings at Wefminſfter, im laſt Hilary Term (r), 
& manner and tÞE perjury was laid to have been committed by the 
&« form follow. defendant, in giving his evidence as proſecutor, upon an 
« ing, that is 9 1ndiCtment againſt A. for an affault. "The defendant 
x ts g Vhratray having been fvund guilty, on Wedneſday the 3d of February 
to recite the in- 1779» Gowper moved for a rule to ſhew cauſe, why the 
ſtrument, &c. verdict ſhould not be ſet aſide, and judgment of acquittal 
werbatim, nor entered upon the following ground : 'The original indiCt- 
rar Gone I ment, 1n ttating the injury which the defendant (then the 
Cons or mif. Proſecutor) had received, faid, - & whereby his life as 
takes fatal, — * greatly deſpaired of.” "The preſent indictment, after 
If a clerk of mentioning that there had been an indictment preferred 
CRIES. by the detendant, went on thus ; which indietment Was 
ditment intro- © Lreſented in manner and form following, that 1s to ſay.” 
duce unneceſ- Then the indictment was ſet forth in hec werba, but, in 
fary recitals, the paſſage above-mentioned, the word © deſparred” was 
poli omitted. It was admitted not to have been neceſſary that 
pay the ex- the former indictment ſhould be recited, but it was * con- 
- pence thereby tended, that the proſecutor, by the words 66 Manner and 
incurred, © form following, that is to ſay,” had undertaken to recite ity 
*L 194 } and that, having done fo, he was bound to ſet it forth 
verbatim. This objection had been made at the trial, but 

was over-ruled by the Judge, who ſaid, that the word, 

& tenor” had fo ſtrict and technical a meaning as to make 

it neceſſary to recite verbatim, but that, by the expreſſion 

in this caſe, nothing more than a -/u>/antial recital was 

requiſite, and that the variance here was only in matter 

of form. He mentioned a caſe where the variance was | 

& undertood?* in the recital of an affidavit, in an indict- 

ment, inſtead of « underſtood,” in which, on a motion for 

a new trial, although the introductory words were © _ 

TOY _ | « an 
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IN THE NINETEENTH YEAR OF GEORGE III. 194 

« and effett,” the court determined, that the variance was 7 770. 4 
t fatal [25] | ; 

wy rule to ſhew cauſe was granted, but was afterwards The KirxG 

dropped, and the defendant was, this day, called upon againſt © 

his recognizance, in order that judgment might be pro- Mar. 


nounced againſt him. 

The indictment, which had been removed by certiorari, 
from the Quarter Seſſions for Middle/ex, appearing to be 
of an exorbitant length, ſtating all the continuances on the 
former proſecution, &c. which is rendered unneceſſary by 
the expreſs words of the ſtatute of 23 Geo. 2. c. 11. (1. 
the court ordered, that it ſhould be referred to the maſter 
to ſee what part of the record was unneceſſary, and that 
the clerk of the peace ſhould pay the expence incurred by 


ſuch unneceſſary part [26]. 


[25] M. 15 G. 3. Rex v. Beech. 
The diſtin&ion laid down by the court, 
in that caſe, was, that, where the 
milrecited word 1s in itlelf a word, 
though not intelligible with the con- 
text, as, ** air,”* for ©* heir,” there 
the variance, according to the deci- 
ſions, 1s fatal, but not if the mutilated 
word does not make any other word 
[+61]. 2. therefore, as to the caſe 
of Turvil v. Aynfeworth, (B. R. H. 
1 Geo. 2. 2 Lord Raym. 1515. 2 Str. 
787.) where, 1 an aun, the word 


« 4uyftrialia”? being uſed in ſtating the - 


name of the 89;:th Sea Company, inſtead 
of © Auſtralia,” the variance was held 
to be fatal [CF]. 

[26] Lord MansFisrD defired the 
bar would take a note of this, that it 
might be publicly known.—A caſe, 
in ſome reſpe&s ſimilar, occurred in 
this term, when I happened not to be 
in court, v2z. Rex v. Bury, but 1 have 
ſeen a very accurate note of it, It 
came On upon a rule to ſhew cauſe, 


\ 


why an Eon if not ſee 
againſt the defendant, who was clerk 
ot aiize on the Norfolk circuit, for 
not obeying a writ of certiorar! to re- 
move an indictment for murder, and 2 
ſpecial verdict founded upon it, (Rex 
v. Borthwick, T. 19 G. 3. lnfra, p. 
207.) The defendant inlifted, that he 
had a right to retain the record till he 
ſhould be paid his fees for drawing, im- 
erofling, &c. * which the attorney for 
the pritoner refuſed to do, on the 
ground of their being exorbitant. 
However, on the attorney's under- 
taking to pay as much as ſhould, -on a 
reference to the Maſter, be reported 
to be due, the record | 
was returned into court, | 195 }] 
upon which the rule was | 
dKHharget, Lord MansriELD fatd 
he ſhould be very unwiling to deter- 
mine that a clerk of afſize has a hen 
on the records of the court for his fees, 
for that he foreſaw great inconvenience 
from ſuch a dofrine, 


[+ 61] The caſe of Rex v. Beech 
has been ſince reported, Coup. 229. 

[IF] The introduction of an un- 
meaning word in the recital of any in- 
ftrument, in a declaration, (as of 


* if”? wm. ſetting forth the ſheriff”s 


Precept to the returning officer, in an. 


action for bribery) 1s not a fatal vari- 
ance. King v. Pippet, B. R. E. 26 Geo. 
3. 1 Term Rep. 235. Fide Infras 


"Briſtow v. Wright, 665. 


* Vide Wilkins v. Carmichael, H. 19 
G. 3. Supra, Pp. 101. 104. 


The End of EasTer Term 19 Gzoros Ill, 
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Saturday, 
5th June, 


Tf a warrant of 
attorney to 
confeſs judg- 
ment has been 
obtained by 
fraud, the 
court will or- 
der it to be de- 
livered up, 
upon motion 
for that pur- 
poſe, although 
no proceedings 
have been had 
upon its 


tion, and the defendant taken in execution, before any 
_ application could be made to the court. 


KEE | 5 


OA 3 £ 
ARGUED and DETERMINED 


IN THE 
Court of KING's BENCH, 
I N | 
Trimity Term, 


In the Nineteenth Year of the Reign of Gzonor III, - 


DUNCAN againſt THOMAS. 


HIS was a rule to ſhew cauſe why a bond and war- 
rant of attorney to confeſs judgment in this court, 
ſhould not be delivered up, as having been qbtained 

by fraud, and while the party was in cuſtody under procels 
out of the court of Exchequer. Judgment had not been, 
in fact, entered up, nor any proceedings had, on the 
bond; and it was, therefore, urged, that the court could 
not entertain the motion, there being no inſtance in which 
it had ever extended its equitable juriſdiction ſo far. The 
rule however was made abſolute ; BuLLER, Fuftice, ob- 
ſerving that the court had the ſame juriſdiction as if the 
judgment had actually been entered up. If it were other- 
wiſe, he ſaid, the conſequences would be extremely incon- 
vemient. The judgment might be entered up in the vact- 


Lord MansritLD,—abſent. 
Howorth, for the plaintiff. --Iforris, for the defendant- 


HASELAK 
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1779. 
—_— — 
Tueſday, 


| 8th . 
AEDIEY on a bond. —Pla, judgment recovered, — x 7 ON 


Replication, nul tiel record; which was delivered with jeaq, &c. in 
W . rule to return the paper-book in four days. "Che paper- four «days, if 
EZ hook was not offered to be returned till the morning of the defenduut 
© the fifth day, before the opening of the office, when the o-o61 Hong po 
& plaintiff refuſed to receive 1t, and immediately entered up gfth Re the 
= judgment, and took out execution. Upon this, the de- plaintiff may 
© fendant obtained a rule to ſhew cauſe, why the judgment, gn judgment, 
E and ſubſequent proceedings, ſthould not be ſet afide for 

= irregularity. 

E Baldwin, in ſupport of the rule, relied on the authority 

E of the caſe of Oxley v. Bridge (a), as directly in point, to 

= ſhew that, by an equitable extenſion of the four days, they 

are ſuppoſed to continue till the office open on the morn= 

ing of the fifth. | 

EF Lane, on the other ſide, infiſted, that the judgment 

E was entered up regularly, and conſiſtently with the rules 

FE and practice of the court, and faid, that in Oxley v. Bridge 

E there muſt have been ſome particular circumſtances which 

= diſtinguiſhed that caſe from the preſent. Lord Mans- 

E FIELD having aſked the maſter what the praCtice was, he 

© ſaid that, ſtrictly, the plaintiff was entitled to fign judg- 

= ment, if the paper-book was not returned on the evening 

= of the fourth day, although it is a very common indulg- 

= ence to allow him till the next morning. 

© Lane, on being aſked by his Lordſhip, admitted, that 

= the plaintiff would not have been injured by waiting till the 

= next day, and Mr. Baldwin on the other hand, could not 

= ay the defendant had merits. | 

= Lord MansFitlD was inclined to believe that Oxley v. 

= Bridge differed in circumſtances from this caſe ; and was 

= clear that a judgment entered up agreeably to what the 

= maſter had certrfied to be, in {triftneſs, the praCtice of 

= the court, could not be ſet aſide for irregularity. 

= | 'Che rule diſcharged, 

(a) E. 19 Geo. 3. Supra, þ. 67. 


HASELAR againſt ANSELL. 
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[ 198 ] 
WILLIAMS againſt FRITH. Thurſday, 
Z | | | | roth June. 
6 ACTION on an attorney's bill; judgment by default ; After an attor- 
b, and writ of enquiry executed. Rule, (on the motion ney's bi!l has 


a month, and 
b- | no application 
A has been made to have it taxed by the maſter, the defendant will not be permitted to 
E Ueſtion the reaſonableneſs of the items before a jury .— On notice to execute a writ of 
I we At a certain hour, the party is not tied down to the exaCt time fixed by the 


F- Vo. I. MW 


3 of Dunning,) to ſhew cauſe, why the verdict ſhould not been delivered 
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CASES IN TRINITY TERM 
1779. be ſet aſide for irregularity. The irregularity complaineg 


of was, that notice was given to attend the execution gf 


Wirttians the writ of enquiry between ten and twelve o'clock, tha 


. againit the defendant and his witneſſes did not attend till twelve, 
FRITH, and that after the hour was elapſed, and they were gone, 


the writ was executed. 


It was alſo ſworn, as a ground gn 


merits, that the amount given by the verdict, which wiz 
751. was 3ol. more than was really due. 

Lord MaxsrFitiD,—The client has. a ſummary way 
trying the reaſonableneſs of the items mm an attorney's hill, 
by a reference to the maſter. If he waive that method, 
and put the attorney to his aCtion, I never ſuffer him to gg 
into a diſcuſſhon of the items, at the trial of the cauſe 
[+ 62] [0F]. In this caſe, it was clearly a trick of the 
defendant's attorney to leave the place immediately after 
the hour was paſſed. When notice 1s given for the execu- 
tion of a writ of enquiry at a certain hour, it 1s never un. 
derſtood that the time is to be ſcrupulouſly adhered to, 
The ſheriff may have prior buſineſs which may laſt beyond 


the hour, 


[+ 62] Ye the next caſe. 
[£>] But an attorney's bill may be 


The rule diſcharged. 


_ any time before verdict, or judgment, 


unleſs the money has been pard. Shay 


taxed, after ation brought, and at y. Pickering, B. R. M. 30 Gee. 3. 


Thurſday, HooPER againft 'T1LL and his Wire. 
10th June. | 
The ſame point HIS was alfo an action on an attorney's bill, in which 


as the fir in 
the foregoing 
caſt. to OR 


there had been judgment by default, and a writ of 
uiry executed. On Saturday, the 5th of Fune, Mingay 


moved for a rule to ſhew cauſe, why the verdict ſhould 
not be ſet aſide, and the bill referred to the maſter to be 
taxed. The motion was made on an afhdavit, that the 
ſheriif would not hear evidence to impeach the reaſonablc- 


neſs of the charges. 


Lord MANSFIELD was abſent. 

[ 199 ] BULLER, Prtice, read a note of a caſe, where Lord 
MansF1ELD, and the court, had refuſed to permit a bill 
to be referred to the maſter to be taxed, becauſe it had 
been read in evidence at Nie Prius, on a notice of fet-ofi 
in a cauſe where the attorney was defendant, which ſhewed 


that it had been delivered a month [+ 63]; and they held 


[+ 63] It ſeems to have been there 
taken for granted, that an attorney 
cannot ſet off his bill till a month after 
it has been delivered ; but the contrary 
was held by the court, in ZE. 23 Geo. 


3+ in a caſe of Martin v. Wind:r. For 


in that caſe, Law having moved, on 


that 


the part of the defendant, who was 3 
attorney, for a rule to ſhew cauſe, wh) 
the proceedings ſhould not be ftaid til 
his bill ſhould be paid, or till a month 
from the delivery of it ſhould expu% 
that he might be enabled to ſet it oft, 


the court held, that though an attorne) 
cannot 
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HooyteR 


d WWW: it was then too late to diſpute the amount of the 1779. 
of WS... However, in the preſent caſe, a rule to ſhew cauſe __* 
a WT was granted. | ; 
e W gv//cr now ſhewed cauſe, and mentioned the caſe of againſt 
e, Clarke v. Taylor, as directly in point (c). TL. 
n Lord MANSFIELD,— The bill of an attorney cannot be 
as Wd at the trial of an action brought upon it, nor after 

W.-:dict, If there has been an account ſettled between the 
o« Ws attorney and his chent, the bill ſhall never afterwards be 
ll, WS... as of courſe : particular caſes may be pointed out ; 
d, Wc client may, by afhidavit, ſhew that the buſineſs charged 


BY 
_ 
Do... 


_ pa 
4 o* .* 


Tb YZ 
to, Wcannot bring an ation on his bill til] it 
nd has been delivered a month, that cir- 
Wicumſtance is not neceſſary to enable 
Whim to ſet it off; that he muſt not pro- 
Wguce it, at the trial, by furprize, but 
nt, What it is ſufficient, in ſuch caſe, to de- 
a Mir it time enough for the plaintiff to 
Whave it taxed before the trial. Upon 
Whearing this opinion of the court, Law 
Eqvihdrew his motion as unneceſſary. 
W () C.B.E. 11 G. 2. Barnes, 4to. 
edit. 124. Dre 
W [1] This day, another point con- 
ich Eerning the taxation of attorney's bills 
of Wh: moved in court, but as I have not 
gay preſerved the name of the caſe, I have 
uld Wot mentioned 1t in the text. The cir- 


be Enſtances were theſe: Ba/dwin moved 
the - the maſter might be directed to 
Yo WE: thoſe articles in an attorney's bill 

W'iich related to conveyancing and par- 


N 


$ , 
bs : 
# 


Lf amentary buſineſs, the reft being for 


a 


he management of cauſes in this court, 


*s 
-- E 


ord Word Mansfield faid, there was no 
bill WLoubt but the maſter might tax 7he 


"Et W 4 


» 


had | bole ; that he recollected a caſe, where 
off, Wc fees paid to a prodtor for buſineſs 
wed Wgone in the ecclefiaſtical court made 


3 art of the bill, and it was determined, 
Wt, as the 2vho/e bil] had been referred 
3 the maſter, he might tax that part 
F it, 


1eld 
that 


5 an 4 
why ll Nota, If the whole bill is for conwey- 
| till RE"; the maſter cannot tax it. B. 


© Wins never performed, or that the charges are fraudulent 
Wt, if the buſineſs was really done, the delay of the 
Wfendant for more than a month in objecting to the 
W111 13 an admilſtion that he thinks zhat reaſonable. | 


A 'The rule diſcharged [ 1}. 


R. M. 12 G. 2. - Anon. Barnes 4to. 
edit. 485 480 

I will add here another caſe ſtill, on 
this ſubje&, though I did not hear it in 
court, when it was moved, which was 
in M. 19 G. 3. It was the caſe of 
Dixon v. Plant, On the laſt day of 
that term, Dunning moved that Dixon's 
bill as agent in town for Pl/axz, a country 


attorney, might be referred to the 


maſter to be taxed. Wiles, 
Aſhburſt, and Buller, Juſtices, | 200 J 
(Lord MansF1E1L D having 
left the court before the motion was 
made,) were inclined to think that the 
bill was not taxable by the Maſter, the 


act of 12 G. 2. c. 13. { 6. having 


enacted that 2 G. 2. c. 23. F 23. (d), 
for referring attorneys? bills, <* ſhould 


<« not extend to any bill due from any | 


* attorney or ſolicitor, to any other at- 
* torney, ſolicitor, or clerk in court.”? 
There 1s a caſe in H//on, where a fin- 
gle judge of this court having made an 
order to refer an agent's bill, and the 
maſter not having obeyed it, the court 
was applied to, and held that the order 
was irregular ; the maſter declaring that 
he had never taxcd a bill for agency (e). 
However, at the Sittings at Gu:/dhall, 
after M. 19 G. 3. Buller, Juſtice, who 
that day ſat for Lord Mansfeld, ine 


formed the bar, that, upon er:quiry, 


it had been found to be the practice of. 
| | | __ the 


onth E | 
Pf 1 {a) Made perpetual by 3o G. 2. c. 
rne) I 3 


naot 


O2 


(ce) B.R,E. 23 G2. Anon, 1 Will 
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CASES IN 


the court of Common 
Pleas, confirmed by a 
cale decided in that 
- Court, to make orders 
for the taxation of a- 
gent's bills, and he 
read a note of the caſe 


200 


1779- 
Conn pnmmnmmnmed 


HoorPeEeR 
againſt 
T1LL. 


which had been lent him by Gould, 


Juſtice, and was as follows : | 
« Ex parte Bearcroft, an Attorney 
*« In FE. 7 Geo. 3. Davy, Serjeant, 
«© moved that the bill of Unwin an at- 
«« torney, agent for Bearcroft, ſhould 
«« be referred to be taxed, and ſaid, 
*« though it was not within the ſtatute 
*« of 2 Geo. 2. by reaſon of that of 12 
*« Geo. 2. yet that it might be taxed 
*«. under the general juriſdiction of the 
*« court, and under,z3 Fac. 1. c. 7. 
*«« He made his motion on this general 
* authority, without any affidavit. 
«** Nares, Serjeant, objefted, that there 
* never had been an inſtance of ſuch 
*« taxation of an agent's bill. But the 
** court thought proper to grant a rule 
* to ſhew cauſe.—T. 7 Geo. 3. Nares 
«« ſhewed cauie, and obſerved that the 
*« ſtatute of 12 Geo. 2. provides, that 


«2 Gee. 2. ſhall not extend, &c. and 


*« therefore it 1s not neceflary for an 
*« apent to deliver a bill before he brings 
« an action; the reaſon of which he 
* took to be that it was not looked upon 
« to be ſubje& to taxation. . The fta- 
*« rate of 3 Jac. 1. requires hills to be 
*« delivered by attormes to their maſters 
« or clients, They are {uppoſed 1g- 
* norant of the ſteps in a cauſe, and 
« the due charges. 'The agent, he 


« ſaid, who does tae buſineſs in town 


« 3s entitled to the fees, unleſs there 1s 
«« a contrary ſtipulation between him 
«« and the country attorney. Dawvy, 
«« contra, ſaid that he did not apply on 


*« the ground of the Rftatute of 2 Geo. 


TRINITY TERM 


*« 2, but on the praQtice of the coun 
« In 3 Fac. 1. there 15 no direQion z 
« to taxation, yet an attorney's hill Way 
«« certainly taxable before 2 Gr, , 
« The 12 Geo. 2. ſhews it to have hey 
«« thought that 2 Geo. 2. extended 1, 
« agents” bills and properly refrain 
« it, (as various things 1n it are not ah. 
« plicable between attornies and apen; 
« ſuch as words at length, tc.) leaving 
« the caſe between them as it ſtood he. 
« fore. —'T'he court was of opinion thy 
« the bill ſhould be taxed, and thy 
< they could order it under the gener] 
*«« authority of the court, that it might 
« be ſeen that only due charges wer 
«© made.—After the court had declare 
« this opinion, Barnes, the ſecondary 
«« {aid he remembered, before 2 Ge, 2, 
«« applications made to judges at thei 
« chambers to refer agents” bills to he 
« taxed, and that it was frequent 
« done upon the country attorney' 
« bringing the fees charged into cour, 
« —The rule was made abſolute, but 
« with the condition that Bearcrift 
« ſhould bring the money intocourt(a),” 
Buller, Jaſtice, then ſaid, that, o 
being made acquainted with this cale, 
he had conferred with Wlles, and 4þ. 
hurſt, Jaftices, and that they were al 
three of opinion, that Dzxon's bill ſhould 
be referred ; that the pradtice of all the 
courts ought to be uniform; thit 
queſtions on bills of this fort would t 
much better underſtood and ſettled by 
the maſter, than by a jury or judge, a 
Nifs Prius. Upon this, the counſel n 
the cauſe agreed, that the bill ſhout 
be taxed by conſent, the defendant 
bringing into court the ſum remaining 
due on the amount of the plaintif' 
claim, and that what ſhould be dedudted, 
if any thing, ſhould be afterwards 1% 
paid to' Im. 


(a) Mr. Juſtice Gould was ſo oblig- 


zog as to furniſh me with a copy of is printed, 


his note, from which copy the abort 


poke, pod by 


vw }_ babny, =” I 2ÞV t<F 


IN THE NINETEENTH YEAR OF GEORGE 11. 


W1GGLESWORTH againſt DALIISON and 
__- Another, 


HIS was an action of treſpaſs for mowing, carrying 
away, and converting to the detendant's own uſe, the 
E corn of the plaintiff, growing in a field called Hibaldjow 

E Leys, in the pariſh of Hibaldftzww, in the county of Lincoln. 

W 'The defendant Dalliſon pleaded liberum tenementum, and the 
W other defendant juitified as his ſervant. "The plaintiff re- 

W id, that true it was that the /ocus 1 quo was the cloſe, 
W ſoil and freehold of Dallion ; but, —after ſtating that one 
W 1/abella Dalliſon deceaſed, (being tenant for life,) and Dal- 
Wn, the reverſioner in fee, made a leaſe on the 2d of 

W arch 1753, by which the ſaid T/abe/la demiled, . and the 

8 ſaid Dallifon confirmed, the ſaid cloſe to the plaintiff, his 
E executors, adminiſtrators, and aſſigns, for 21 years, to be 

W computed from the 1 of May 1755, and that the plaintiff, 

W by virtue thereof, entered and continued in poſſeſſion, till 
E the end of the ſaid term of 21 years,—he pleaded a cuſtom, 

in the following words, viz. © 'That, within the pariſh of 

« Hibaldſffow, there now is, and from time whereof the 

« memory of man 15 not to the contrary, there hath been 

© 4 certain ancient and laudable cuſtom, there uſed and 

© approved of, that is to fay, that every tenant and farmer 
© of any lands within the fame pariſh, for any term of 
© years which hath expired oz the fir/t day of May in any 

8 © year, hath been uſed and accultomed, and of right 
= © ought to have, take, and enjoy, to his own uſe, and 

W © to reap, cut, and carry away, when ripe and fit to be 

W © reaped, and taken away, his vay-gorng crop, that is to 

W © ſay, all the corn growing upon the ſaid lands which hath 

& © before the expiration of ſuch term been ſown by ſuch 

= © tenant, upon any part of ſuch lands, nt exceeding a rea- 

nd WS © /prable gruantity thereof in proportion to the reſidue of ſuch 
ain WW © lands, according to the courſe and uſage of huſbandry in the 
ntif's BE © ſame pariſh, and which hath been lett ſtanding and grow- 
lucted, BE © ing upon ſuch lands at the expiration of ſuch texm of 
ney Hh years.” He then {tated that, in the year 1775, he 


W part in proportion to the reſidue thereof, according to the 
E courſe and uſage of huſbandry in the ſaid parith, and that 
W the corn produced and raiſed by ſuch ſowing of the corn 
8 1 ſown as aforeſaid, being the corn in the declaration 
# mentioned, at the end of the term, and at the time of the 
| treſpaſs cammitted, was ſtanding and growing in the ſaid 
@ cloſe, the ſaid time not exceeding a reaſonable time for the 


reaped, and that he was during all that time, lawfully poſ- 
O3 | __ _ ſefſed 


& owed with corn part of the ſaid cloſe, being a reaſonable 
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1779- 
Conn, mend 
Thurſday, 
10th June, 


A cuſtom thar 
tenants, whe« 
ther by parole 
or deed, ſhall 
have the 
way-going 
crop after the 
expiration of | 
their terms, 

is good, 


[202 7] 


lame to ſtand, in order to ripen and become fit to be. 
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70, Teſſed of the ſaid corn, as his abſolute propert : 
"19 of the cuſtom. —The defendant, in his Pk Fans 
W1certszs- the exiſtence of any ſuch cuſtom, and conchuded to tj, 
woRTH Country.—The cauſe was tried before EYRE, Baron, at tle 
againſt Jaſit Afſizes for Lincolnſhire, when the jury found the ©. 
DaLiLis0N. tom, in the words of the replication. | 

Baldavin moved in arreſt of judgment, that ſuch a cr. 

tom was repugnant to the terms of the deed, - and, there. 

fore, though it might be good in reſpeCt to parole leaſe; 

could not have a legal exiſtence in the caſe of leaſes by 

deed. He relied on Trumper v. Carwardine, before Y arr; 

Fuſtice ( f), the circumſtances of which caſe were theſe; 

_ & "The plaintiff had been leſſee under the corporation of 

&« Hereford, for a term of 21 years, which expired on the 

« 4th of December 1767. In the leaſe, there was no cove. 

& nant that the tenant ſhould have his off-going crop. In 

« the ſeed-time before the expiration of the term, he 

&« ſowed the fallow with wheat. 'The ſucceeding tenant 

« obſtructed him in cutting the wheat, when it became 

« ripe, and cut and houſed it himſelf, for his own uſe, 

« Upon this the plaintiff brought an aCtion on the caſe, 

&« and declared: on a cuſtom in Herefordſhire for tenants 

« who quit their farms at Chriftmas, or Candlemas, to rea 

« the corn ſown the preceding autumn. YaTEs, Juſtice, 

& held that the cuſtom could not legally extend to leſſees 

« by deed, though it might prevail, by implication, in the 

« caſe of parole agreements. 'That, in the caſe of a leaſe 
« by deed, both parties are bound by the expreſs agree- 

« ments contained in it, as that the term ſhall expire at 

« ſuch a day, &c. and therefore all implication is taken 
« away. That 1f ſuch a cuſtom could be ſet up, the ſta- 
« tute of frauds would be thereby ſuperſeded in Herefsrd- 

« ſhire [1]. Accordingly the plaintiff did not recover on 
« the cuſtom, although on another count in zrover in the 
« fame declaration, he had a verdict.” 
A rule to ſthew cauſe was granted. 

[ 203] The cafe was argued on Tweſday the 8th of Pune, by Hill, 
Serjeant, Chambre, and Dayrell, tor the plaitift}, and Cu, 
Baldwin, Balguy, and Gough, for the defendants ; when 
three objections were. made on the part of the defendant, 
viz. 1. That the cuſtom was: unreaſonable. 2. That it 
was uncertain. 3. That; (as had been contented on mov- 
ing for the rule,) it was repugnaut to the deed under 

which the plaintiff had held. : 
| | Gr 


(f) At the ſummer Afſizes for Ie- extended in ſome degree for halt 3 
refordſhire 1769. year longer by ſuch a cuſtors, it might 
[1] 24. Tis argument ſeems more be ſaid that this would be repugnant i9 
applicable to parole leaſes, becauſe if the ſtatute of frauds, 
a parole leaſe for three years could be 
IE 
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IN THE NINETEENTH YEAR OF GEORGE 11. no 
For the plaintiff it was urged, 1. That it was not an 1779. 


nied unreaſonable cultom, becauſe without an expreſs agreement, 
the or ſuch a cuſtom as this, there could be no crop the laſt wieccrss- 
the W year of a term, for the tenant would not ſow, if he could worry 
cu. WW not reap, and the landlord would not have a right to enter againit 
W il] the expiration of the term» 'That it was for the advan- DaLL1soN, 
cu. WS tage of the public, as much as cuſtoms for turning a 
cre. WW plough, or drying nets, on another perſon's land, which 
ales, W had been held to be good (g). That it bore a great analogy 
by E to the right of emblements, and was founded on the ſame 
TES, 3 principle, namely, the encouragement of agriculture. It 
le: W was not prejudicial to any one ;z not to the landlord, be- 
n of WW cauſe without it his land muſt be unemployed and unpro- 
the WE ductive for a whole ſeaſon ; nor to the ſucceeding tenant, 
ove- WWE becauſe he would have his turn at the end of his term. 
In @ 2. That it was ſufficiently certain, by the reference to the 
be WT refidue of the lands not ſown, and to the courſe and uſage 
nant WE of huſbandry in the pariſh. "This is as much certainty as 
ame WT the nature of the ſubject will admit of, for, if it had been 
uſc, WS that ſo many acres might be ſown and reaped, that would 
ale, WE have been incompatible with thoſe variations in the propor- 
ants WWE tion of ploughed land, which ariſe, at different times, 
reap WE from circumſtances in the courſe of cultivation and huſ- 
/ice, WS bandry. Reaſonable is an epithet which ſuſhciently qualifies 
lees WE the extent of cuſtoms, and is generally ufed in pleading 
the WWE them; as with regard to cuſtomary fines paid to the lord 
cate WWE of a manor, efſtoyers preſcribed for by a party to be taken 
rce- WE for the uſe of his houſe, &c. In the caſe of Bennington 
c at WR v. Taylor, reported in Lutwyche (b), where the defendant, 
ken WE in an action of treſpaſs, had pleaded a right to diſtrain for 
lta- WF twelve pence for ſtallage, due by preſcription, for the land 
74- WE 2ear every ſtall in a fair, and, on a motion in arreſt of 
* ON E judgment, it was objected, that the preſcription was uncer- 
the WW tain, and therefore void, the quantity of land not being —  * [ 
& aſcertained, the court held it to be certain enough, becauie | | 
WE the quantity was to be aſcertained by the common uſage of - | ll 
141, WS the fair, In-all ſuch caſes, whether the quantity or amount .[ 204 } 
is W 1s in truth reaſonable or not, is for the jury to decide. i 
hen & 2. That the circuraſtances of the plaintiit”s leaſe in this f 
ant, 8 caſe having been by deed, made no difference. 'There Fl 
tit TE vas no agreement contained in the deed, that the defendant i 
10/- WS ould depart from the cuſtom, although the parties mult , 5 
der WE have known of it when the leaſe was executed. He did | 
got claim under any parole contract expreſs or implied, ; 
For & and therefore the argument of repugnancy did not apply 3 | 
if 2 EC and the N36 Prius cafe, which had been cited, went upon | þ 
ight _ miſtaken reaſoning. Hill, Serjeant, admitted, that he © 
it 16 WE knew of no inſtance in the Reports, of a ſimilar cullom to f 
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plaintiff if a certain crop of corn did (3) Canc, T\, 1728. 2 PW. 46% 


204 CASES IN TRINITY TERM 
1779- this, in the cafe of freehold property, but he aid, there 


were ſeveral with regard to copyholds that went much {;.. 

W1iccLes- ther; and he cited Eftcourt v. Weekes (2), where a cuſtgy 

wortu that the executors and adminiſtrators of every cuſtomar 

againſt tenant for life, if he ſhould die between Chriftmas ani 

DaLt150Nn.  Lady-day, ſhould hold over till the Michaelmas following, 

is ſtated on the pleadings[2}; and no objection taken to | 

on the argument of the caſe. | + rg 

For the defendant were cited, Grantham v. Ha F 

(t) [3]; —White v, Sayer (/\, m which laſt cafe, a cuſtom 

for a lord of a manor © to have common of paſture in ll 

« the lands of his tenants for lite or years,” which had 

been pleaded in juſtification of a treſpaſs in the land of , 

tenant for years, was held to be void and againft law, for 

that ſuch a privilege is contrary to the leaſe, being part of 

the thing demiſed, and different from a preſcription tg 

have a heriot from every leſſee for life, becauſe that is only 

collateral (m);—A caſe relied on by Houghton, Jultice, in 

White v. Sayer, m which he ſaid the court had decided 

that a cuſtom for leflees for years to have half a year after: 

the end of their term, to. remove their utenſils, was void, 

as being againſt law z Startup v. Dadderidge (n), where the 

court refuſed to grant a prohibition, on the ſuggeſtion of a 

modus © to pay, upon requeſt, at the rate of two ſhillings 

& for eyery pound of the improved yearly rent or value of 

F 205 ] © the land,” becauſe the yearly rent or value was variable 

and uncertain ;—MNayler, qui tam, v. Scott (0), where a cuſ- 

tom having been found by a jury, ** that every houſe- 

« keeper in the pariſh of Wakefield having a child born 

&« there, ſhould, at the time when the mother was churched, 

« or at the uſual time after her delivery when ſhe ſhould be WE 

© churched, payten pence to the vicar,” the court,on a motion 

in arreſt of judgment, determined that the cuſtom was void, WE 

| being, 7. uncertain, becauſe the uſual time for women to 

be churched was not alleged [4], 2. unreaſonable, becaule 

it obliged the huſband to pay if the woman was not 

churched at all, or if ſhe removed from the pariſh, or died 

before the time of churching ;—Carleton v. Brig htwell (þ 

where the defendant, on a bill for tithes, ſet up a _—_ 

AE ; | 6« that 

(i) T. 10 W. 3. t Lutw. ygg. 801. words, if the queftion of law was in 
ſz] It is found by the ſpecial ver- his favour. * | 

dit, the ation being ejeFment. (i) B. R. M. 19 Fac. 1. Pain. 21l, 

(4) T. 13 Jac. 1. Hob. 132. (m) Cites 21 H. 7. 14. 
[3] That caſe, if at all applicable, (z) &. 4 Ann. 2 Ld. Raym. 113, 
ſeems to me to make for the plaintiff. 2 Salk. 657. 1 Mod, 60. 


b oe 
= 


the queſtion was brought on in an ac- [4] In that caſe the cuſtom, as {ug- 
tion of debt on a common bond condi- geſted, did not refer to the uſage 0 
tioned for the payment of 20/. to the the pariſh, 


of right belong to him ; or, in other 
12 | : 


. 
—_ 
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here RS « that the inhabitants of ſuch a tenement, with the lands 1779. 
W « uſually enjoyed therewith, ſhould pay ſuch a ſum for | 
« tithe corn,” and it was held by the Maſter of the Rolls, w,cerss- 
to be void for uncertainty ;— Harriſon v. Sharp (q), where worTtH 
a nmdus, « that, when any of the incloſed paſtures in a againſt 
certain vill were ploughed and ſown with corn or grain Daitioon, 
of any kind, or laid for meadow and mown and made 
into hay, tithes in kind were paid to the re&tor, but 
when eaten and depattured, then the occupier paid to 
the vicar one ſhilling in the pound of the yearly rent or 
1 211 value thereof, and no more, upon ſome day after Mi- 
hy EE «© caclmas, yearly,” was held void, on the authority of 
of WE Startup v. Dodderidge ;—MWilkes v. Broadbent (r), where the 
for WE court of Common Pleas, and afterwards, on error brought, 
+: of WE the court of King's Bench, held a cuſtom found by verdict, 

WW « for the lord of a manor, or the tenants of his colheries 
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n to 1 
only WE © who had ſunk pits, to throw the earth and coals on the 
in WW © land near ſuch pits, ſuch land being cuſtomary tenement 


ded Z « and part of the manor, there to continue, and to Ila 
after WW: © and continue wood there for the neceſſary uſe of the 
roid, = «© pits, and to take coals ſo laid, away in carts, and to 


th WE © burn and make into cinders coals laid there, at their 
of ; © © pleaſure,” to be void, becauſe, (among other reafons,) 

ings WE the word rear was too vague and uncertain ;—Oland v. 
a) —_ . ; . . 

x of WE Burdwick (s), where a feme, copyholder durante viduitate, 


11> having ſowed the land, and then married, it was determined 
cul. WH that the lord ſhould have the corn, upon the principle, 
muſe. WE that, when the intereſt in land is determined by the act of 
the party, he ſhall not have the crop ; —An anonymorts-c 
hed, in Moore (7), where it was held, that a cuſtom, © that leſ- 
4 be « ſee for years ſhould hold for half a year over his term,” 
'tion EE was bad ;—Roe, Leſſee of Bree, v. Lees (u), where, in an_ 
r01d, RE gy to recover a farm of about ſixty acres, of which 
= fifty-one were incloſed, and nine lay in certain open fields, 
a ſpecial caſe was reſerved, which ſtated a cuſtem, © that, 
« when a tenant took a farm in which there was any open 
« field, more or leſs, for an uncertain term, it was conſi- 
« dered as a holding from three years to three years,” and 
though the court decided againſt the cuſtom on other 
grounds, yet, by their reaſoning, it clearly appeared that 
they thought it void for uncertainty, becauſe the quantity 
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© of open ground was not aſcertained, and one rood might | 
determine the tenure of 100 acres of land incloſed. Be- 'Þ 
des the above authorities (5), the caſe before YaTEs, Fuſ- Þ 

| | fice, © if 

(q) T. 1724. Bunb. 174. (4) C. B. M. 18 Gee. 3. Since re- 8 


(r) B. R. E. 38 Geo. 2. 2 Str. ported, 2 Blackft. 1171. | 

1224, | [5] 4 Co. 51. 6. 1 Roll. Aby. 563. 
s) B. R. H. 37 El. Cro, Eliz. 460. pl. g. & Co Litt. 55. were alfo cited 

5 Co, 6. for the general principles concerning 
(*) Z. 3 Ed. 6. Moore 8. pl. 27. cuſtoms and emblements, 


F 


. Sh a ak. 4 —_ 
ES PT: 
- =: CIIERM Z 
o_ _ 
"72a © i. 04k SG Re Moos 
we. = 6. = > 5, +. 
2x..= £ 


PS 4.46 
- PIR ou Rt 


0 Mine Jy 
Y 
0 , 
' [8 
14% | 
i 10.1014 8 
\ His p 
n 1 bY 
! T4149 
1 & 2 30+ 
bt \"y 1 P01 oc] 
+11: NY 
1 | l 
» iÞ, 4% 1 4 
| l WAY 
Wy", + 
it 
Tt; 27 
"1 tt \. 
bo l: 43 
W9 FELLL 
0 
: 4,i 
110 Rf 
" 1118 
1.4 1? Ms i 
i" 


= =] _ Aron y T 
» ER x - 
one —— 
Ne cen ion > 

RE Ons ed 
_ — VB 
®. -—— 

rr ry - 


"= -— 


Re Ee: 
: —_— "EE bs 
——— ” = 
——=—=—= - > 
— = 
_ 2 >= 5 - 


"=" 
EP: 


antwonnnS 2% 


—_— 


_=_, SLED SS FS hg _ 
WEE III 


x 


oe 
em 


Eee ING 
OT 20 ue 


T3 6 n o_ n Sa 
Þ ED ELIE. OE —_ ZS- 
- "ELL _————— - 


2 - m5 BI Ta. 3% 

NS nes ay SIT ae A SIOS; 

6 - wp 
—— er 


- RR —_ fe 
Loa << DER — - p_ 
= 
I II. 
en ogy _ 
=== 
_—— 
jet ne 


aca == 
i 


_—_ a” — —_ —— — T —= oe FE 
hn re ee EE renee _— - 
SER, - 


"1 #033. Ot 


A 2 -S © he y - 
IE, nm IR I ab a 
A Rn AMS Io Font Lei 
Oe 


_ —_ WF - - 
5 — =——_———— 
YL. = C>£ECELS II ET 
- mn TITS 
ATT, TIX — 


TO De - 


- EIA 


a 
t 
l 
: 
[1 
: 
i! 
| 
: 
[b 
v 
R \1 
- 
"$11 
q Y 
£ 
- WP 
4 
'T ' 
TR 
7 SW 
14 
( Va 
bY 
* [$450 
13 8 
1-4 1 : 
py 
Of 4 
2041 4 
ap: | 
Wi: | 
+104 ([] 
= 
"1 * ; i 
4 3h 
ww 174 
y Ih 1 
LY : : 
WAS 3:1 ; 
1 {4 \ 
*: 1 
Wt, | 
IL 1!) | 
PL 
Ch | 
| i 
433) {4 
Fl u, FT 
: Fs 5 
ll |! 
RA 
ba OH | 
APY [1 
M1 [ 
24% J 
ni v4. : 
Wb 
= 
114 
e107 
4 Wil : 
: 104 
43% 
Fe 1401 
3 ot 
[1 Ky 
BY .: 
1 T 
l mw 1 
ls Ty; OY 
»4.2000 
$3 ; 
Bs 
[ "We 'T 
Wal |: 
"l 
: 
Wes 0H 
Wiz 
Sh! 
SH rf 
"EM 
1:1 
= Y 4 
; : 
wt 
bY 7 
HOLY 
WNT, 
"8H , 
y 41F: 
\W: 
i i"; 
"WW! | 
m1 
"ir 
": 
j 
Mi 
Ft 
ht! 
i 
l 
Wi 
qi 
4 
Gi. 
q is 
4 ( 
TH In 
Wk 
| mn: 
z}\ 
«0! To 
7 
wy it 
*Q1 
my 119 
Ws Gi) 
Ut 4 
I ! I! 
WA i! 
i ' 
m yi! 
: [1 


= m E _ = 2 Fm * VS Crmdench a i is g" ton 
YES I nd ener to + a ey RY let ens rn SY : 


Xa x 
je ——_ 
on nrnrntns Aires ens ne my 
7 I Rea rreey— <—— — 
_— OSS-—— 
prtmcetmeggrag my 


206 


1779 
| C—_— —— — 


W1IGGLES- 


DaLL1is0n. ſhire, ) liquorice, (near Pontefraft, ) or tobacco, (which fx. 
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WORTH 
again(t 
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[6] The new ſtyle commenced the 1 
of January 1753. But, if this argu- 
ment were admitted in its full extent, 
no cuitom could exiſt where a certain 
day of the: month made part of it,. as 
from the errors in the former method 
of computation, the nominal day was 
continually deviating, by degrees, from 
the natural day. : 

[7] Yigde Dee v. Snewden, C. B. M, 
Ig Geo. 3. 2 Blackft. 1225. where it 15 
ſaid by the court, that if there 1s a tak- 
ing from old Laay-day, (5th April,) 


come to maturity in one year, a right to hold over after th, 


tom does not alter or contradict the agreement in the leaſe; 


| 


CASES IN TRINITY TERM 


tice, was much relied on. It was admitted, that, in cafe; 
where the uſual crop of the country is ſuch, that it canny 


= 


end of the term, in a parol demiſe, may be raiſed by jn. 
plication 3 as where ſaffron is cultivated, (m Cambriqy.. 


merly uſed to be planted in Lincolnſhire ) ; but it was con. 
tended, that, in ſuch caſes, a leaſe by deed would preclude 
ſuch implication, as the parties. muſt be ſuppoſed to haye 
deſcribed all the circumſtances relative to the intended te. 
nure, in the written inſtrument. Such a cuſtom as tht 
ſet up, in the preſent caſe, co not, it was ſaid, be of 
ſufficient antiquity with reſpect to leaſes by deed, as in the 
time of Richard the Firſt, and, long afterwards, tenants 
had no permanent intereſt in their lands z or, if there could 
be ſuch a cuſtom, the plaintiff's leaſe could not be within 
it, becauſe the cuſtom muſt have applied to the firſt of 
May old ſtile, and this leaſe was made and commenced 
after the alteration was introduced by 24 Geo. 2. c. 23. [6], 

'The court took time to conſider; and this day, Lord 
ManxsF1ELD delivered their opinion, as follows : 

Lord MansFIELD,—We have thought of this caſe, and 
we are all of opinion, that the. cuſtom is good. It is juſt, 
for he who ſows, ought to reap, and it is for the benefit 
and encouragement of agriculture. It is, indeed, againſt 
the general rule of law concerning emblements, which 
are not allowed to tenants who know when their term is 
to ceaſe, becaule it is held to be their fault or folly to have 
ſown, when they knew their intereſt would expire before 
they could reap. But the cuſtom of a particular place 
may rectity what otherwiſe would be imprudence or tolly. 
The leaſe being by deed does not vary the caſe. . 'The cul- 


it only ſuperadds a right which is conſequential to the tak- 


ing, as a heriot may be due by cuſtom, although not men- 
tioned in the grant or leaſe [7]. 


The rule diſcharged [8]. 


the cuſtom of moſt countries would en- 
title the leflee to enter upon the arable 
at Candlemas (24d Feb.) to prepare for 
the Lent corn, avithout any ſpecial words 
for that purpoſe, i. e. 1n a written agree- 
ment for ſeven years; for the court 
were {Pcaging of ſuch an agreement. 
[3] Judgment was accordingly cn- 
tered for the plaintiF, upon which a 
writ of error was brought in the £x- 
chequer chamber, and the defendant al- 
. ſigned for errors, «© That the cuſtom 
© contained and ſet forth, &c. 15 2 
' TN. « cuſtom 
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cuſtom void in law, and 15 contrary Loughborough delivered 
to, and inconſiſtent with, the ſaid the unanimous - opinion 
indenture of leaſe in the ſaid repli- of the court of Exchequer 
cation mentioned.” The caſe was chamber, tha: the cuſ- 
argued at Serjeants-Inn before the tom was good ; and the 
Judges of C. B. and the Barons of the Judgment was affirmed. 

xchequer, by Balguy for the plaintiff BF Vide Lewes v. Har- 
in error, and Chambre for the defend- 
ant, The obje&ion to the reaſonable- 
= yes of the cuſtom was abandoned. In 
T. 21 G. 3. (27th Fune 1781,) Lord 
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28 Geo. 3. lbid. 5. 
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The KiNG again// JoO\N BORTHWICK and 
_____ ſixteen Others. 
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HIS cafe came on upon a ſpecial verdict, found at the 
T laſt Lut Aſſizes, for "the county of Suffolk, before 
ASHHURST, FJuftice, on the trial of an indictment for 
murder —The indiEtment ſet forth, 'That, on the 7th of 
December, 19 Geo. 3. the priſoners feloniouſly, &c. upon 
one Thomas Nichols made an affault ; "That Borthwick [8] 
with a large ſtick, which he then held in both * his hands, 
ſtruck the deceaſed ſeveral times, giving him thereby a 
mortal bruiſe on the head, of which he died the next day ; 
and that the other priſoners, at the time of the felony and 
murder by the ſaid Borthwick committed, felomouily, We 
were preſent, aiding, abetting, Wc. the ſaid Borthwick the 
felony and murder aforeſaid, mn manner and form afore- 
W ſaid, to commit, © and ſo the jurors aforeſaid, Wc. ſay 
W that the ſaid John Borthwick, Edward Barry, &c. (naming 
W :! the others,) him the ſaid Thomas Nichols, in manner and 
W form aforeſaid, feloniouſly, &c. did kill and murder.”— 
W One of the perſons indicted died before the trial. "The 


Richard Hatton, one of thy priſoners, was a mid{hipman, 
and a non-commiſſoned ofiicer belonging to a tender in the 
government ſervice called the Charlotte, lying off Harwich, 
E and employed in the ſaid ſervice for impreſſing men tor the 
W purpoſes of manning his Majeſty's ſhips of war. "That the 
W others were part of the crew of the fame tender, of which 
W licutenant, William Palmer was then commander, who had 
KH previouſly Feceived, and then had in his cuſtody, a war- 
W rant in writing under the hands of the commiſhoners for 
executing the office of Lord High Admiral of Great Bri- 
tin, &c. and under the ſeal of the office of Admiralty. 
That the warrant was in the following words, v:z. 


others pleaded not guilty. —The verdi&t ſtated, 'That 


W1GGLEs- 
WORTH 
againſt 
DaLLis0N, 


ris, Hereford furmer Aſiiz. 18 Geo, 3. 
or Siynner, Chief Baron, H. Black, 7 
n (a). Bevan v. Delahay, C. B, E. 


Saturday, 
12th June, 


On an indiq- 
ment for mur- 
der, if the jury 
find a ſpecial 
verdict, it is 
neceſſary, in 


order to affe&t -- 


principals in 
the ſecond de- 
gree, to ſtate, 
either, 1. that 
they were ac- 
tually preſent, 
or, 2. ſome 
acts done by 
them at the 
very time, 
which una- 
voidably ſhew 
that they were 
preſent, or, 3. 
that they were 
of the fame 
party, on the 
lame purſuit, 
and under the 
ſame engage- 
ments and ex- 
pectation of 
mutuz21l defence 
and ſupport 
with the per- 
fon who did 
the fact. 
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 [8]Iffeveral are indifted, A. as giv- of the others gave the blow, and that 
Ing the mortal blow, and-the. others as £4. was only preſent, &c. will maintain 
preſent aiding, fc. evidence that one the indictment, 1 Hae 437, 438. 
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' 11779. © By the Commiſſioners for executing the office of ].q;{ 
| h «{ High Admirtl of Great Britain and Ireland, &*c. ang 
The Kink &« all his Majeſty's Plantations, &'c. In purſuance of hi; 
againſt *© Majeſty's order in council, dated, &c. we do here} 
BoxTH- © empower and direct you to impreſs or cauſe to be in. 
WICK. *« prefſed, ſo many ſeamen and ſea-faring men, and yer. 
« ſons whoſe occupations and callings are to work in ye. 
« ſels and boats upon rivers, as you ſhall be able, in order 
« to man his Majeſty's ſhips, giving unto each man, < 
« impreſſed, one ſhilling for preſt money, and in the exe. 
<« cution thereof, you are to take care that you do nt 
« demand or receive any money, gratuity, reward, gr 
<« other conſideration whatſoever, for the ſparing any pet- 
<« ſon or perſons fit for his Majeſty's ſervice, or exchang. 
« ing or diſcharging any perſon or perſons who may he 
impreſſed, and alſo that every perſon afting under you does 
not demand or receive any conſideration whatſoever upon 
« the like account, as you will anſwer it at your peril, 

« 'This warrant to continue in force till; &c. and, in the. 
« due execution thereof, all mayors, ſheriffs, juſtices of 
« the peace, bailiffs, conſtables, headboroughs, and all 
&« other his Majeſty's officers, and ſubjects, whom it may 
[ 209 ] © concern, are hereby required to be aiding and aſſiſting 
« unto you and thoſe employed by you, as they tender his 
« Majeſty's ſervice, and will anſwer the contrary at their 

c« perils. . Given, &c.” [9]. 

"That Palmer, being then the only commiſſioned officer 
on board the Charlotte, and having received information of 
certain ſea-faring men being at {p/wvich, in purſuance of 
the ſaid preſs-warrant, gave verbal orders to Richard Han- 
ton, and the other priſoners, to proceed thither, and to 
take ſuch perſons as they ſhould there find liable to be im- 
preſſed. 'Phat it is the conſtant uſage and invariable cuf- 
tom of the navy, for all commiſhoned officers, having in 
their cuſtody ſuch preſs-warrants, to give verbal orders to 
ſuch petty-officers whom they may think fit to employ on 
ſuch ſervices of impreſſing men for his majeſty's ſervice, 
the warrant remaining in their own cuſtody; and that 
ſuch petty-officers uſually aft without any other authority 
than ſuch verbal order. That the preſs-warrant was not 
backed or figned by any magiſtrate. 'That, in conſequence 
of, and conformity to, the yerbal orders given by Palmer, 
Hanton and the other priſoners went to Ipfevich, and hav- 
ing information, that there were certain fea-faring men at 
a publick-houſe in Tp/wich kept by one Wiles, went all t- 
gether in company to that houſe, between ten and EY 

| ME ITY nigit. 


A = 
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A 


g] It is obſervable, that this war- pute the execution of it toa commilion 
rant differs, in ſome reſpe&ts, from officer, by an indorſement on the back. 
that printed by Mr. Juſtice Fofer, par-. Fo, Cr. Lnw. 156. 
ticularly in omitting the power to de- 
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night. That the gate leading from the ſtreet into the yard 


of the houſe was opened by the maid ſervant of Wiles, to the 
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priſoners. That the door being open, they entered the houſe. '1'he King 
| again{t 

Bork TH- 

WICK. 


That certain ſea-faring men, wiz. Sharpe, Bennet, and Of- 
hrrne, were then fitting drinking in an inner room in the 
houſe, together with Wes and one Grimwood. That the 
priſoners entered that inner room with large ſticks in their 
hands, ſuch as are uſually carried by preſs-gangs, and 
were there informed that Bennet and O/borne belonged to 
the Brilliant ſtoreſhip in the ſervice of government. 'Lhat 
the crews of ſuch ſtoreſhip are paid by the contractors, and 
not by government. 'That no protection was produced, or 
offered to be produced, by Bennet and O/borne, or either of 
them, or demanded by the priſoners, or any of them, 


That the priſoners, upon entering the inner room, in- 


formed Sharpe, Bennet, Oſborne, Wiles, and Grimavood, 
that they were come for the purpoſe of impreſſing men, and 
that Sharpe then drew a knife out of his pocket, and bran- 
diſhing it, ſaid, the firſt man that hinders me from going 
« home to my wife and family, PII flick him,” and, in that 
manner paſſed through the gang, and quitted the room. 
That Wiles, Oſborne, and Grimavood had no weapons in 
their hands, but that Bennet drew a poker out of the fire 
for his defence, and ſaid « He world not be taken alive ;” 
and, upon this declaration of Bennet, ſome of the priſoners 
attempted to wreſt the poker out of his hands; upon 
which attempt an affray immediately enſued, and the poker 
was, ſoon after, taken out of the hands of Bennet, but 
the affray continued, during which }i/es threw down a 
table then in the room, and extinguiſhed the light of the 
candle, which was then burning, and ſeveral blows were 


given. That, during the affray, the deceaſed came to the 


door of the room, and ſtood in the door-way, leaning on 
a walking-ſtick, which he then had in his hand, and faid 
to Bennet and Oſborne, * My lads, do as you have done before,” 
(meaning thereby that Bennet and O/borne thould reſcue 
themſelves by force ;) and that the deceaſed then ſaid, to 
one of the priſoners, * Are not you aſhamed to beat a man 
« who Is down ?” (meaning Wiles). "That during the at- 
fray, the deceaſed received a blow on the head from one 


of the priſoners, with a large wooden ſtick (4 but from + 


* which of them the jurors are ignorant”) and that the 
blow was the cauſe of his death. —That, according as the 


court ſhould think the killing, &'c. felony and murder, or 


felony and manſlaughter, or neither felony and murder nor 
telony and manſlaughter, the jurors found the priſoners 


guilty of felony and murder, or of felony and mMan- 


The 


Laughter, or not guilty, 
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1779. 


'The KinG 
againſt 
BokTH- 
WICK, 


$20] 


verdict was defective, in not ſtating them to have been 


Caſe, cited in 1 Hale, 439. were relied on. 


_ ducted themſelves legally in the execution, there is no occa- 


\ 


CASES IN TRINITY TERM 
The cafe was argued, on Wedneſday the gth of Zune, hy 


Fones, for the proſecution, and Graham, for the priſoners, 

Lord MANSFIELD abſent. 

'The counſel for the proſecution came prepared to argue 
the general queſtion of the legality of preſling ; but-the 
court intimated an opinion, that it was unneceflary to agi. 
tate that point in-this caſe, as the warrant {tated could not 
authorize a parol delegation of the power veſted in the 
leutenant, and, indeed, it was admitted by the counſe] 
for the priſoners, that they were treſpaſſers. But, as none 
of them could be conſidered as more than principals in the 
ſecond depree, the jury not having found who it was that 
gave the blow, it was inſiſted, for the priſoners, that the 


preſent, aiding and abetting. 'To prove that this was eſſen- 
tial, 1 Hale 438. was cited Rex v. Meſſenger (v), and Rex 
V. Royce (4). £ 
In anſwer to this, it was obſerved, that the technical 
words © preſent aiding and abetting” are not necellary in a 
ſpecial verdict, as they are in an indictment, and that 
enough was found, for the court to imply, either an a&ual 
or a conſirufive preſence. 'To ſhew that the latter was 
ſufficient, a caſe in 3 £d. 3. Coron. 350. and Lord Dacre's 


The court took time to conſider z and WILLES, Puftice, 
now delivered their opinion to the following effect. 

W1iLLES, Fuflice,—In this caſe, the counſel for the pro- 
Tecutor offered to argue the general queſtion, whether the 
warrant {tated in the ſpecial verdict was legal or not. But, 
unlefs the priſoners had a power to execute it, .and con- 


Hion for the court to conſider that queſtion. It was ad- 
mitted by the counſel for the priſoners, that they were not 
ſtrictly juſtifiable in the execution of the warrant, and 
therefore were treſpaſſers. 'The court were all of that opl- 
nion, on reading the verdict ; for the authority given by 
the warrant could not be delegated by pars! to other per- 
ſons. On this ground the court {topped the counſel in the 
argument of the general queſtion, and it is become unne- 
celſary to conſider the degree of guilt which might have 
been imputed to the priſoners, for we are all of opinion 
that the verdict is ſubſtantially defeCtive. It is not ex- 
preſsly found that they all were preſent aiding and aſſiſting 
when the blow was given, or even when the affray began. 
That either an afwal or a conflrufive preſence was necel- 
ſary, to involve the priſoners in the homicide, . was rightly 
admitted. But it was contended, 1. That enough 1s 
ſtated to warrant us in implying that all the priſoners were, 
attually preſent the whole time z 2. That an afual preſence 

| Is 


(v) Kel. 70. (w) E. 7 Geo, 3. 4 Burr, 2073+ 
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is not necefſary, and that, as the priſoners all went together 
on one common illegal deſign, 7hat conſtituted a conſtruftive 
reſence, and would, in law, involve all of them in the 
W {:me degree of guilt. 1. As to the firſt point, in ſo penal 
| 1 caſe as this, where the preſence 1s of the effence of the 
crime, the court will not preſume it. It is undoubtedly 
W «rue that no technical words are neceflary in a ſpecial ver- 
E. 1;&t. It is not neceſſary to ſay, in words, that the pri- 
W @ners were all preſent, It it were ſtated that they did 
W {ome aCt at the time, that would be ſufhcient, becauſe the 
E .ourt muſt then unavoidably ſee that they were preſent. 
In Meſſenger's Cafe, reported in Kelynge, the judges fay, 
« where ſeveral acts of force are found to have been aCtually 
E committed in purſuance of the deſign, there is no need to 
W {ind the priſoners to have been aiding and afſting, for that 
W is only neceflary to be found where the jury find a perſon 
E was there, amongſt them, and find no particular a&t of 
W force done by him, but only his preſence.” 'Phere it is 
W neceſſary to fnd he was preſent © aiding and afſiſling” (x). 
= Francis's Caſe (y). was much {ſtronger than the preſent. 
& 'That was an indictment for a highway robbery. All the 
# priſoners were found to be in company together. Francis 
W itruck the money out of Cox's hand, and, upon his offer- 
W ing to take it up from the ground, they threatened to 
= knock out his brains, whereupon he deſiited ; and the jury 
W further found that the priſoners then ard there immediatel 

W took up the money, and rode off with it, and Cox imme- 
W diately purſued. 'F'o conſtitute a highway robbery, a tak- 
= ing in the preſence of the perſon robbed 1s neceſlary z and all 
W the judges held that, on that finding, they could not imply 
= that the money was taken up in Cox's preſence, and that a 
W ſpecial verdiCt cannot be made good by intendment or-con- 
@ {truction. - In the preſent caſe, it is not found that the pri- 
= foners did any act, during the aftray, or that they were 
= reſent aiding and afifling ; and the court cannot intend that 
E they were. 2. As to the ſecond point, and the authorities 
W iclied on; in 3 £4. 3. Goren. 350. all the priſoners were 
= rally preſent, In Lord Dacre's Caſe, all went with a 
W delign to reſiſt every oppoſition. In Moore (2) it is ftated, 
W that they went under an agreement to kill all who ſhould refit 


& by what is ſaid in Fer (a), that they were all ating in 
E the ſame purſuit at 7he time when the murder was com- 
= mitted. Fer ſays, © it was ſufficient that, at the inflant 
8 he fat was committed, they were all of the ſame party, 
& end upon the ſame purſuit, and under the fame engage- 
& nent and expectation of mutual defence and ſupport with 
# thoſe that did the fact.” In the preſent caſe, as it is not 

| found 
, (s) Ki, 78. (=) 86. 


we E, 8 Geo. 2. Str, IOIS. Com. (a) 354. 


bem, and it appears, by that report of the caſe, as well as 
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1779. found that all the priſoners were of the ſame party, anq 
Lee ny the ſame purſuit, Wc. when the fact was committed, ag it x 
The King Not found who gave the blow, or who was preſent, we r; 
againſ& all of opinion that the priſoners muſt be diſcharged, 
BorTH- The priſoners diſcharged, 
WICK. 


L-ST3-3 


Saturday, 
12th June. 


A writ of 
latitat runs 


into Wales. 


= 
d : 
i 
4 
D 


= 
L- 


WE EEE: nm ® 


- ==> - —— IS ann Gn - — —>*p=_ 
I _ I = "HATS —= Ina _ 
4 IFT ” —_——_ > > 
EST SP. TE... +3-E Fob Lo LR Ii 
== ALT Xa 4 _——— * wh — "=Z2] E X 
£95 PEACE ® IM... —— = 2 _— OS - hb 
—® -—_—- RY ” = ©? T7 2 = "— 


BEES En == = 

ISI as — _ 

EI Gr EM. 
"© 4 min I'D = raged. 22" SE EI 


PENRY again/? JONES. 


H URST moved for a rule to ſhew cauſe, why an «x. 

neretur ſhould not be entered on the bail-piece, upoy 
an affidavit, that the defendant had been arreſted on x 
latitat, in Brecknockfhire in Wales, that the cauſe of ation 
was a judgment in” the great ſeſſions, and that both the 
parties lived within that juriſdiction. 'The motion waz 
made on the authority of the caſes of Lampley v. Thomas, 
and Fones v. Jones, reported by Won (b), where the deci. 
ſion 1s ſtated to have been, that a writ of /atitat does nt 
run into Wales; but BULLER, Jfiee mentioned, that 
the contrary had been held, fince that caſe, in ſeveral in- 
ſtances, and particularly in a caſe where YAaTEs, Juftic, 
had conſidered the queſtion very fully, and delivered a {6- 
lemn argument upon it (10). 'The court refufed to grant 
the rule, and ſaid, that if the court had not juriſdiQtion, 
the proper way for the defendant to take advantage of it 
would be by a plea in abatement. 
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(5) B. R.H. 21 Geo. 2. 1 Will. 193. 
209. 

[10] That was the caſe of Lloyd v. 
Fones, T. g Geo. 3. The plaintiff de- 
clared againſt the defendant in cu/ſtodia 
Mareſcalli, "The defendant pleaded, 
that he was rehdent in Montgomery/hire 
in Wales, and denied the juriſdiction of 
the court. 'To this plea the plaintiff 
demurred. After the demurrer had 
been once argued, (when the caſes in 
Wilſon were mfiſted upon by the defend- 
ant's counſel,) Yates, Juſtice, went at 
large into the queſtion, and examined 
the different ſtatutes and authorities, 
Intimating a very clear opinion in fa- 
vour of the juriſdiftion of the court. 
The caſe however ſtood over to be ar- 


gued again, but the defendant having 
declined further argument, judgment 
was given for the plaintiff, JM, 10 
Geo. 3. —The late Welſh att (1; Gr. z, 
c. 51.) ſeems very clearly to recognize 
the juriſdiction of other courts, beſides 


the Exchequer, (whoſe juriſdiQtion has 


never been denied, though founded on 
a legal fiction as much as that of the 
King's Bench,) to hold plea, and iflue 


. meſne proceſs, againſt parties reſident 


in Wales. The words are, *« Jn all 
tranſitory ations which ſhall be brought 


in any of his majeſty's courts of record 


out of Wales, &c. if it ſhall appear that 
the defendant was reſident in Wales at 
the time of the ſervice of any writ 
other meſne proceſs ſerved on him, &." 
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Tones againf WiLtiams and Another. 


W 4 CTION on a bond: —The defendant Williams craved 
Z A ojer of the condition, which was, that one Carruthers, 
W who had entered into the ſervice of the plaintiff as his clerk 
W ;n the diſtillery buſineſs, ſhould, during his continuance in 
W that ſervice, faithfully and diligently ſerve him, and in caſe 
W he ſhould at any time loſe, embezzle, deſtroy, purloin, 
W conſume, miſpend, or unlawfully make away with, any 
W money, notes, bills, draits, Ge. that ſhould be entruſted 
W to him, or 27 any way come to his hands, cuſtody, or pol- 
Y ſeſſion, by, from, on account of, or belonging to: the 
W plaintiff, or any of his cuſtomers or employers, that the 
W defendants, or either of them, ſhould, 'on notice thereof 
W civen to them, or either of them, make good the loſs 
W thereby ſuſtained. —He then pleaded, that Carruthers, Qur- 
W ing his continuance in the plaintiff's ſervice, faithfully and 
W ililigently ſerved him; and did not at any time loſe, em- 
W bezzle, Wc. —NReplication, that, during Carruthers conti- 
W nuance in the plaintiff's ſervice, to wit, on the I5th of 
W jy 1777, 2 large ſum of money, wvis. 13/7. 14s. gd. 


e 
F. 
< ub 


W came to his hands, cuſtody, and polleilion, on account of 
W the plaintiff, which he, on the ſame day, &©c. embezzled 
W and miſpent ; whereof the plaintiff afterwards gave notice 
W to the defendant. —'Po this replication the defendant d-- 
W rred, and ſhewed for cauſe, © That it did not appear 
© whether Carruthers had received the money for the 
© plaintiff in his buſineſs of a diſtiller, or in what capacity 
W © he had received it :. and that it was not ſhewn from 
© whom he had received it.” 

= Laldivin argued in ſupport of the demurrer. 1. To 
Wow that it ought to have been ſtated, that the money em- 


4 


gp ezzled was received in the courſe of the buſineſs in which 
W Corruthers was employed, he cited Wright v. Rufſel (c), 
Word Arlington v. Merricke (d), Houghton v. Day (ec), $::hbs 
E'. Gough (F), and Mills v. Aſtell (g). 2. He contended, 
Wilat the plaintiff ſhould have ipecthed more particularly 
Wat the money was which bad becn embezzled, and from 
Won it was received 3 for that, if iſſue had been taken on 
Wie replication, the defendant would not have had ſufficient 
Wotice what the plaintiff went for, to prepare for his de- 
Wience: That this objection was more particularly applicable 
Wn the caſe of a ſurety. | 

| Comper, for the plaintiff, (being told by Lord Maxsr1eLD 
contine himſelf to the Jaſt point, for that the caſes cited 
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to lis hands 
on account of 
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'$ neceſſary, 
In an ation 
againit the 
obitgor, to 
itate, in the 
breach, what 
particular 
ſum of money 
was embeze- 
zled, and 
how, or from 
whom it was 
received. 
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Jones 
againſt 
WILLIAMS, 


Tueſday, 
15th June. 


An action for 
a malicious 
proſecution 
cannot be 
maintained 
till the pro- 
fecution is 
terminated, 
which mult 
appear upon 
the declara- 
tion. 


CASES IN TRINITY TERM 


on the other did not apply, and that there was nothing ir 
the objeCtion,) infiſted, that the replication was a full yy. 
ſwer to the plea. That, in ſuch a retail buſineſs as that gx 
a diitiller, the money was reccivecq in very ſmall fumg 
different times, and it could not be neceffary, if the 131, 
had been received at thirty different times, that each frac. 
tion ſhould be aſſigned as a ditterent breach, and iſſues 
taken on. each. "That perhaps the money embezzled hid 
been taken out of the till, and it could not be known gf 
whom 1n particular 1t was received ; or, on an account he. 
tween the plaintiff and Carruthers, the latter might haye 
admitted the embezzlement. 

Lord MansFiELD,— The breach muſt be particularly af. 
figned. If the money was taken 'out of the till, thy 
thould have been alleged. 
| Compper moved, and had leave to amend, on payment of 
coſts. | 


FISHER againſt BRISTOW and Others. 


CTION for a malicious prefentment, (for inceſt,) in 
the ecclehiaſtical court of the archdeaconcry of Hunt- 
ingdon. Demurrer to the declaration, and cauſe aſligued, 
that it was not ſtated, how the proſecution was diſpoſed | 
of, or that it was not ſtill depending. 'Fhe court were 
clearly of opinion, that the objection was fatal, and ſaid it 


_ was ſettled, that the plaintiff in ſuch an action, muſt ſhew 


the original ſuit, wherever inſtituted, to be at an end; 
otherwiſe he might recover in the aCtion, and yet be altet- 
wards convicted on the original profecution. 

| Judgment for the defendants [07]. 


[65] Vide Morgan v. Hughes, B.R.H. Peace on malicious accuſations, or 0 


Fax6 


Tueſday, 
x 5th June. 


Tn an ation 


on a bond, or 
to prove a 


petitioning 
creditor*s 
debt which 


ariſes by bond, 
proof of the 


acknowledg- 
ment of the 
obligor does 


28 Geo. 3. 2 Term Rep. 225. S. P. in malicious holding to bail. 
the caſes of commitments by Juſtices of | | 


ABBOT and Another, Aſſignees of FAaRR, 1 
Bankrupt, againſ? PLUMBE. 


HIS was an aCtion of #rover, by the afſignees of 1 
bankrupt, tried before Lord MansF1E1D, at H//" 


fler. At the trial, to prove the petitioning creditor's debt 


a witneſs was called, who ſwore, that the bankrupt had 
acknowledged to him, that he owed the debt upon 
the commiſſion had been ſued out. On being aſked bo 
the debt aroſe, the witrieſs ſaid, by bond z amd the bond 


Wa 
be 


-not ſuperſede the neceſſity of calling the ſubſcribing witneſs, 
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was then produced. 'The ſubſcribing witneſs was an attor- 
ney, who lived 1n Somerſetſhire. He was not called, nor 
was there any proof that he had been required to attend, 
or that he could not have been procured, 
found for the plaintifts ; but Lord MansFiELD ſaved the 

ueſtion on the ſuthciency of the evidence ; and Bearcrof?, 
on Tveſday the 8th of June, obtained a rule to thew cauſe, 
why a nonſuit ſhould not be entered. 

Dunning, and Davenpert, now ſthewed cauſe. —Fhey 
contended, that, even if this had been an 2CGtion on the 
bond, the admitlion of the defendant would have been the 
beſt evidence, and would have ſuperſeded the neceſſity of 
calling the ſubſcribing witnels. 

Lord MansriELD,—To be ſure this 1s a captious objec- 
tion 3 but it is a technical rule, that the ſubſcribing witneſs 
mult be produced, and it cannot be diſpenſed with, unleſs 
it appear that his attendance - could not be procured.» It 
was doubted, formerly, whether if the ſubſcribing witneis 
denies the deed, you can call other witneſſes to prove it 
but it was determined by Sir Feſeph Fekyl, i a cauſe which 
came before him at Che/ter, that, in ſuch caſe, other wit- 
neſles may be examined ; and it has often been done ſince. 

ASHHURST, Fuftice—lf the evidence of the fubſcribing 
witneſs were to be diſpenſed with by this confeſſion of the 
bankrupt, the defendant would be deprived of the benefit 
of croſs examining him, concerning the time of the exe- 
cution of the bond, which might be material. 

BULLER, Fuftice,—Tt is an eijtabliſhed rule that aiſignees 
muſt prove the petitioning creditor's debt by the fame evi- 


. dence which muſt have been produced m an action againſt 


the bankrupt ; and it is neceflary, to recover on a bond, to 
call the ſubſcribing witneſs, unleis ſome reaſon can be 
lhewn for his abſence. 

| The rule made abſolute. 


 MacpurrsON again// RORISON. 


b COVPER oppoſed the juſtification of bail for the de- 


tendant, who was in cuſtody, on the ground, that he 
had piven eight notices to Jjuitify, and four of them in this 


g frm, by four different attornies, and without having ob- 
y famed the leaye of the court to change his attorney. The 


Maſter certified, that, by the eſtabliſhed practice, a party 


I cannot change his attorney without the leave of the court; 
& Pon which the bail were not permitted to juſtify [1]. 
& Couper alfo inſiſted, that the plaintiff ſhould be allowed 


the 


A verdict was. 


- i 217 -:3 


Wedneſay, 
16ih June. 


A party in a 
caule cannot 
change his at= 
torney with - 
out the leave 
of the court, 
—If notice to 
juſtify bail 
has,been given 
by a new at- 
torney not al» 
lowed by the 
court, the 


bail will not be permitted to juſtify, 


[1] Vide $, Þ. in C, B, Kaye v, De Matics, M, 20 Geo. 3. 2 Blackfl, 1323» | 
ES oo 


EO ES: = 


— 5-8 ci - ——_ __ wg 
_— x _ 


1 
ys 
"11 
' 1 $8 
4 MN 
'F] e p 
"# 4 
wr 
*F1 
1.6 
_ + 4 0 
47 
an 
Mþ 
58 
w} 
'J 
\s 


T % = - : : 
- _ At IP WIG. "Nv; * ———__ 
| main -- 2 S 4 __" —_ i 
S. - ol + IS 
\ > — - m— - it 
ca ee Sn”. wr I > Sd. 2. 


Sr 
-- 


EE EE IEP SIR ETA EET. 
Ao 


= Ia 
ET EINE: ERS a 


>. —_ 


2 
I I> 
. =_ 

_ 


AG © 


FEW, 4 L SE 
"WL " Fes.” oO eo 
- E — —_— 
En S; 
ER ——__— —— += 7 - 
Dh TS — = WE SE 
220806 BEOS TG — -. > = Dt - 22 
©. - D £6 \ E Toon” 


PR 
x. 
—_ 
ms. = 5 = WALK. Bh- Dn.2. SE 
=2 —— = 


i 
ki, 7 
i þ hf 
0 i! 18 
bi i 130 
1% ' "el b, 
o 4 Wee! 
4 4 9TURTIN 
F : © KYELITTY 
} TL "; nah 
k 447 LY”! 
LITE 
yt j 
VS? At 
WS 0s 
1 S680} 1 08 
, WA [bt He y, y T2 | 
'"y Ig ” WHT} 
WR Nh 
*. it 1 
5a \ "| 13 uf 
r \ MH 471, RESTE 
ws fl my tl " i 
Fi "© HARM: 
EE TRERIL 
43K 1 1 
a . 1xw8 "I. 
JT pl i kf : if 4] 
x " 4 
WL Eels 
jv }b WW  N;, 1 
FOR : %e ol Ht 
FRI 
124 CNT 
wil [III 
WOW! 1g! 
# j P (FN 
Pit 094100 
- q 436 
ARIA 
1] Warr: 
3 8 Ia x 
48] | 11.5 j 
4 i Kat 
Ws bl: 
Wor 
ly " 


_- 
Fra Cont k_At +14 


En or | wu P—e" 
LT EEFRACTY : > LE ESSE CEASE MS : 
_ Ee : a > _ 


3 a. - = #2 ay _ 
* inns WES n= x 
na Is A — iS z 


_ - Ez V I7"OT ES = = 
——= - I 3 d Y ” 7” ER - 
EE SG nr OO COAT TS INE CER >= "a x er aw tl _ 
D SS 73S : SELL : Po Ser IFSE 
== 
—_ 


COT IR = SS: FS rode lure 45; has 7-2-5 Et nd EE 2/6 


*% = - = _ = 
aw CZ COP ICSanuSr rw ol... =Deq 2 LIE 
- x —_ —_— 


—_ - —— Lo > — _ ——— < 


# 
; 
48 
Fo ; 
ma | 
po iN 
\-Y i 
« I 
fy 
WON 
". By Fi þ KITTY 
YL \ £13 HOe, 
k j MUOTTRTHTY 
"+ 4 } 
q 11-117 
wes 4 
3 % 8-448 [: 4 
: I” 144% 1745 
me o $1117 
h I 14:4 4 
3 SALE: [] 
"4$L7.13 (13-65 
C..*5 $5.1" if 
MY FIRES 
1s *R 
RW (4 4 
1: 1 AOPR! 
" l 
£08 1; 
2 5. - z* 
> Tire 
£18 Med $11 
-8 A har I0 
—_—_ 1751551077; 
48 c PH R30:0 
, "ET BE] [ : 
\ 1 G W 
Rs, 3% 
i; 7% = IH } 
we Wo 4h 
© IRMA 
all 
82: | MH 4446 
, [ THUTRIETILY 
+ 44EÞ Me $:4 
4! li 4 
\ $2 | : : il! : 
0101 09 OUR 
at! z' : 
FL. i F; ».v1;4 | l 
2 ” 1445344! 
11s 200A 
OBA: 
is Hh 
1 {1k 1 i; 
R744 MINES: 
0140 KEE: ' j 
# "1 | 
i! 
$1148 1! 
i F 409911080 
wer "$1 
$1, 7! 
+. nt 
4 "TH Th h 
M7 UNH 
11% + RILOG | 
It | SLHITS | 5 
| Lal 1905 l 
' eB ECAH HE 
{ eo f vt 1 45H $* 
RT b 381/14 
LL WT 19730 
#10 HP 
4 hl £ Ul 414 ; 
With 01104 | | 
30 Th t M7 
4 ih 7: 
OT | JFHAIN 
+ 3H 4 » 
Wi2ld Wh! 
*\ M2. il 
ul 7 221 l0t! 
50 4 $1 
k, Ir ”F 4; li! | 
> {00 bi 108-4 
$021 LY 
* ul 0 {1 1% { 
WA #05 
gl Ws ! Wl | 
f ; l : 
T n \ Lang 
> $ H | 4 . 
_—_ vi! is ", l; 
| Li 4 fi : 
. HS ow wh h 
B10 
a5 : 
1 SE HEVTR : 
k $ \F * $81 
\ : 


a ATE" = 
Z=%E F< eB 
Acc HO 
Comes ——_ 
_ MEESIIS 
EEE 


'Kr9 
1779+ 
——— —— 


MAacPHER- 
SON 
againſt 
RokilsoN. 


Thurſday, 
27th June. 


'Two or more 
detendants 
in different 
actions can- 
not be held 
to bail upon 
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the coſts he had been put to, by inquiring after ſo many 
bail, and attending to oppoſe them ; and mentioned that | 
was the rule in the court of Common Pleas to allow coſts jv 
ſuch caſes. "Fhis, however, was refuſed, as it did not av. 
pear that this court had ever given colts in ſuch a caſe, 


G11.BY againſ/ LOCKYER. 


'3) a motion, by Czzoper, for a rule to ſhew cauſe, wy 


the procecdings in this caſe ſhould not be ſet aſide, 
for irregularity, it appeared, that the defendant and twy 
other perſons had been held to bail, in ſeparate aCtions, 
upon one afſhdavit. 'The defendant was named ſecond in 
the aſſidavit. When cauſe was ſhewn, on Treſ/day the 151 
of 7iune, the Maſter certified, that 1t had been ſettled, that 
ſeveral defendants in different actions, cannot be put into 
the fame aſhdavit z and AsHHuRsT, Fuflice, mentioned 1 
caſe, where ſeveral perſons having been admitted to the 
freedom of a corporation upon one ſtamp, the admiſſion 
of the perſon fir/t named was held to be good, and that of 
a]l the others void. Upon this the court made the rul? 
abſolute 3 but Dunimg having ſuggeſted, next day, that 
the Maſter had miſtaken the practice, that, both in this 
court, and mn the Common Pleas, it was uſual to put more 
than one defendant into the fame athdavit, and that, m a 
caſe which came before this court, where no leis than eight 
had been inferted in one aftidavit, the court ha held it to 
be good againſt all, Lord MaxsriELD defired the matte 
might ſtand over for further conſideration. 

'Fhis day his Lordſhip: delivered the opinion of the court, 
as follows : 

Lord MansFiELD,—The Judges of the court of Commun 
Pleas, and the Barons of the Exchequer, have been con- 
ſulted, and they all agree, that they never ew of 1t3 
being the practice in their courts, that more than one de- 
ſendant ſhould be inſerted in the ſame affidavit. If, in fact 
ſ\uch a practice has prevailed, it has been without ther 
fanction or knowledge. They all diſapprove of it, and 
confider it as contrary to the meaning of the act of parlia- 
ment (+), and a fraud upon the ſtamp-duties. Let tix 
judgment ſtand as at firſt pronounced. 

The rule made abſolute [+ 64}: 


(h) 12 Geo. 1, c. 29. amended by in another of a/ump/it, upon 0ne at 
& Geo. 2. c. 27. and made perpetual davit, the court, (in the abſence 0! 


by 21 Geo. 2. c. 3. 
[164] Pe Crokev. Davis, B, R.M. common bail, in both actions. <0 s 
11 Geo. 3. 5 Burr. 2690. where, the Southcote v. Brathwwailes B. k. 


Lord Mansjeld,) diſcharged him up0! 
M. 


defendant having been held to bail in 26 Ges. 3. 
an action of debt upon a bond, and alſo 
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HIS was an aCtion on the caſe. —The declaration con-' 
tzxined fourteen counts.—The firſt ſtated, 'Fhat the 
laintiff, was poſſeſſed of certain water corn-mills, within 
the manor of Settle, in Yorkſhire, and, by reaſon thereof, 
was entitled to the toll and multure of all corn, grain, and 
malt, ground at thoſe mills ; I hat, during all the time of 
his poſſeſſion [113], all the tenants, inhabitants, and refiants, 
within the manor, © ought to have ground, and ſtill ought 
« {9 grind, al! their corn, grain, and malt, which by them or 
« any of them had been or ſhould be ufed or ſpent ground within 
« the manor, at the plaintiff's mills, and not elſewhere, and 
to have paid and yielded, and to pay and yield * to the 
plaintiff for the grinding thereof certain reaſonable toll 
and multure [and ought not to have uſed or ſpent, nor 
to uſe or ſpend within the manor any corn, grain, or 
malt gr-u7:4 which had been or ſhould be ground ellſe- 
where than at the plaintilf's mills] ; 'Fhat the defendant 
was a tenant, inhabitant, and refiant, within the manor, 
and that he contriving, &, to injure and prejudice the 
= © plaintiff, and deprive him of the profits and advantage of 
= © his mills, and of the toll and multure which would have 
= © accrued to him, &c. did knowingly, &c. uſe and ſpend 
= © ground within the ſaid manor, divers large quantities of 
= * corn, grain, and malt, of the detendant, vh:ch had been 
= © ground elſexvbere than at the plaintiff's mills, and which 
E © the defendant, at the times of uſing and ſpending there- 
= * of, knew to have been ground clſewhere ; by mcans 
= © whereof the plaintiff had been greatly injured in the 
E © profit of his mills, and had wholly loſt and been de- 
= © prived of the toll and multure which would have arifen, 
= © and become payable to him for the grinding of the ſaid 
W © corn, grain, and 675 4 if the fame had. been ground at 
& © his mills.” —The fifth count was the ſame with the firlt, 
W except that the negative words, printed above in a paren- 


E ilue; and, the cauſe coming on to be tried at the laſt 
3 lummer Afizes for Y; orkfbire, the plaintiff, to prove the 
g cullom, produced, befides ſeveral witnefles; 1. The pro- 
8 cccdings in a ſuit in the Exchequer, 2. 5 Geo. 1. wherein 


the 


= [11] It was determined, in the caſe 
3 of Chapman Y.7 lexman, (cited infra, 
& ? 221.) that it is not neceſſary in the 
g <cClaration in this aftion to ſay that 

E 2 mhabitants had and ought /7mems - 


P 3 


mills. W. 


W ticfis, were omitted. —Cke defendant pleaded the general 


8 the then occupier of the miils was plaintiff, and ſome of 
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A cuſtom 

&© that all the 
inhabitants 

of a manor 
ſhall grind all 
their corn, 
grain, and 
malt which hy 
them or any 
of them ſhall 
be uſed or 
ſpent ground 


_ within the 


manor at a 
certain mill,*” 
is good, —On 
a demurrer 

to evidence, . 
the party can= 
not take ad- 
vantage of any 
objection to the 
pleadings. 


*F::419-J] 


rially, &c. and in Coryton v. Litllebye, 
(alſo cited infra, P. 221.) that 1t1s not 
neceſſary to lay he mills. to be ancient 
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_ proved, that, though the defendant was in very ſubſtantial 


oat-meal, and that there js a weekly market where oat-meal, 


CASES IN TRINITY TERM 


the tenants and refiants in the manor defendants, ang In 
which an ifſue was directed to try * whether by virtue f 
& az ancient and immemorial tenure, cuſtom, or u ape, all 
&« and every the tenants, inhabitants, and refrants, of and in 
& the manor of vHettle had been, and were tied and bound, 
& and of right had uſed, and ought zo grind all their and every 
&« of their corn, grain, and malt, which by them, or any ; 
& them had been or ſhould be ufed or ſpent ground within tj; 
« manor, at the ſaid corn mills, and not elſewhere, and 
& pay to the owner or occupier of the ſaid mills for grinding 
& the ſaid corn, grain, and malt, fuch toll and multure a; hat 
&« been acct/iomably paid or 'yieltled ;” 2. "The record of the 
verdict, H. 8. G. 1. (whereby the jury found the cuſtom in 
the words of the iflue); 3. A decree of the court of Ex. 
chequer, of 28th Fanuary 1722, eſtabliſhing and confirm. 
ing the cuſtom; 4. The proceedings in 1756, and 1757, 
on a fire facias to revive the decree againſt ſome of the 
then inhabitants.—'To ſhew the breach, one Armitſtead, 
the plaintiff's miller, proved an acknowledgment by the 
defendant, * that he had uſed American flour.” He alſo 


A 


A 


La) 


circumſtances, he had only ground one load of malt at the 
plaintiff*s mills from Oftober 1773, to Zuly 1774, and only 
02 load of wheat during four years ;z and another witnel; 
proved, that the defendant brewed about four or fie 
times in the year, (but that he had ſeen the plaintiff's 
miller bring him malt, and no body elfe;) that he had 
known the defendant have fine flour in caſks, which he 
believed might be American flour, as none had been brought 
from the neighbourhood. Several of the witnefles ſaid, 
on their croſs examination, that oat-meal was much more 
uſed by the common people in the manor of Setle, than 
flour, that about 40 years ago they uſed nothing elfe but 
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not ground at Sertle nylls, is conſtantly brought, and fold 
to the inhabitants. ED 
The defendant demurred to the evidence, and the calc 
came on for argument, in Hilary Term, 19 Geo. 3. (Tu 
gay the 2d of February 1779). | 
Wyod, for the plaintift, —Chambre, for the defendant. 
For the defendant, it was contended ; 1. That the cul- 
tom was not proved ; 2. That it was void; 3. "That the 
breach by the defendant was not proved. 7. It was faid, 
on the firſt head, that the negative part of the cuſtom was 
not part of the iſſue in the cauſe in the Exchequer, nor eſta- 
bliſhed by the decree, nor by the parol evidence. 2. That 
if the cuſtom, as laid, extended to a prohibition from ubng 
any corn, or malt, which had come into the poſſeſſion of 
the inhabitants already ground, as flour, meal, Oc. it wa 
ſo unreaſonable a reſtraint on the liberty of the ſubject, 3 
| cou 


12: 


7 THE NINETEENTH YEAR OF GEORGE 11, 


$ Pay not be ſupported in law, for that it would prevent 
W them from uſing flour, &c. not made at the plaintiff's 
W ills, even if they received 1t as a preſent, or in charity. 
W That formerly the method of trying queſtions of this ſort, 
W was by the writ de /effa ad molendinum, in the place of 
E which, actions on the caſe had been ſubſtituted in modern 
W times; but that, in all the precedents of either ſort, there 
W 12s no inſtance of ſuch a cuſtom. "That, in Firzherbert's 
EB Natura Brevium (i) it 1s lazd down, that the ſuit de ſea ad 
E ,/endinum only lies, where the party withdraws his ſuit 
E from the mill where he ought to grind, and goes to ano- 
E ther; and, in all the declarations in actions on the caſe, it 
E is ſtated, that the defendant dzd not grind at the plaintiff's 


E: mill, which implies that he had corn in a grindable ſtate, 


E That all of theni, except one in Brownlow (&), go on to 
E Gate, that he had aCuually ground at another mill ; Harbyn 
= v. Greene ({), Coryton v. Lithebye (m), Chapman v. Flexinan 
E (»). That, in the caſe of Harbyn v. Greene, a cuſtom © for 
&« inhabitants to grind al] 7heir grain whatſoever by them ſpent 
« or ſold,” at the plaintiff's mills, was held to be void, 
3- That, if the meaning of the cuſtom, as laid, was, that 
the corn which the inhabitants were poſleſled of in a grind- 
able ſtate, ſhould, if uſed ground, be ground at the plain- 
E tiff's mills, then no breach was proved, the only evidence 
= being that the defendant had uſed American flour. "Phat 
E buying corn already reduced to flour might, under particu- 
E lar circumſtances, amount to an evaſion of. ſuch a cuſtom, 
but that the declaration ſhould have been difterently framed 
if the plaintiff had meant to go upon an evaſion, which 
was an injury of a different ſort from a direct breach. 
That the grievance itated by the plaintiff was the loſs of the 
toll for the corn uſed by the defendant ; but that he never 
would have been entitled to any toll for the flour proved to 
have been uſed. "Chat it did not appear from the evidence, 
how the American flour had been uſed. That it might 
haye been bought and reſold by the defendant, which 
would have been neither a breach nor evaſion of the cuſ- 
tom. That there was no evidence at all of the uſe of oat- 
meal, nor any even of malt, not ground at the plain- 
ti's mills. ON ET, 


Wizd, for the plaintiff, inſiſted, that the cuſtom, ex- 


actly as laid in the #f7þ count, was proved by the verdict 
and decree in the court of {fxchequer ; for the negative 
words were not in that count. 'That, however, the want 
oi them in the evidence, made no ſubſtantial variance on 
the firſt count, as they only contained matter of neceſſary 


inference. 'That, as to the evidence of the breach, it was 


not 
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(i) P. 123, or in Fd, 1755. 4.28.  (m) E. 22 Car. 2. 2 Saund. 112. 
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(t) Brownl, Ent. 63, 64. | (a) Cam. Scacce M. 


U) T. 14 Jac. 1. Heb. 189. _ 2 Pentr, 288, 
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and ( 
exactly in point. 


ASHHURST, and BULLER, 7r/tices, having ſignified their 
opimon, that 1t was not competent to the defendant t9 
call in queſtion the validity of the cuſtom, on a demurrer 
to evidence, the Solicitor General, and Dunning, ſpoke to 
that point. "The latter contended, that, in whatever part 
of a cauſe a party demurs, the proceedings are ſtopt, and 
the caſe brought before the court in ſuch a manner, as 
that they are to ſay, whether, upon the whole record, 
the plaintiff is entitled to recover. 


CASES IN TRINITY TERM 


not necefiary for the plaintiff to ſhew it with reſpet 4 
every kind of gram. 'That in the caſe of Harbyn v. Gree, 
the cuſtom was held to be ill on the ground of its extend. 
ing to a prohibition of the uſe of corn not ground at all 
He ſaid he reſted the caſe on the firſt and fifth counts. 
and read a note of the caſe of the Manchefter Mills in the 
Duchy Court, 21 May 1757, before Lord Maxsrity, 
live, Juſtice, aſſiiting the Chancellor [13], as being \ 


[12], 


"That the defendant 
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could not have taken advantage of the illegality in the 
cultom which he now relied upon, by demurring to the 
declaration, becauſe he admitted, that, in ſome of the 
counts, a legal cuſtom was laid, and only contended, that 
im thoſe to which the evidence was pointed, the cuſtom 
Yaid was illegal. That if he could not. make the objection 
now, he would be entirely precluded, in this court, if the 
evidence i:ould be thought futlicient to maintain the iſſue, 
becaute, in that caſe, judgment would be inſtantly pro- 
nounced without leaving four days to move in arrelt of 


l : = X _ \ ow IX" « F = 2 —_ 
mo ” 4 r _— SEES - —_ - brat OST - _ > © : ———— — 4 »” 4 =. 4 Loaf EZ Fe -- 
Ren” ' SOS; => BI, DS. 7 oe ln Bong He oO = > +. TAE — FL by 9 > LR ICE - = 7 = LOTT S XC JT - = a 
#5, © — 2-4 b = EE — "a oy "2 io ” _y 2 ry D FISTS Lo > ak... 
x © : D . = Ne & = = germ > out I” - < ” - 24S I7 2 & _— DO - 8 Fd 
4 > hg S<= w— - 4 b - , > <- < _ 5 0 : — = bay — _ - 
DS : T. == = x" 


- oa bi. "I Bo IE Ee EF - 6 
PEE Te Er YE emo ia Soy 
2 : = : 75: A SS. 


; 
£4 


= 
OH ; [l , 
+ oe dt tiff 
HM 1 ON HULL 
99 3's : 
| WH nety j) 
1 A Ms » iq : 
Fl ink " 
ma 0046 II0V LL 
Vi 49.0 28108 
i p v 
_!. Rk. PM 
4 (Fi F is 
4 A 
7... 14 
41-77 RIM 
Jil : 
(7; 14240 
0+. [1 
2 (1 [ 
o "$120 
\ 1941] y 
I' ww? 
| ! ul, ! & 
*#. vl gl : 
148458 4 
311, 111 
Os G oy. | i 
) 1 : 
$87 [49 ! 
014198 
a4 1. 
} pb 
43,485 
3 TY i 
F139!) 
1 $0 
' BAS6V 
114 mit 
1W4RS 
iſh 1 vi 
ol RITR 
IN} 
'» } 
" bd n 
13 "7 
[ Th [ 
Ri Y, \ 
1 3-21 | 
81 
"4 
- F] 
» *; 
AJ 
"4 is } 
ROT t! ft 
" 
WII ON 
TOV; 
11; 
WAXIEE 
i : 
"18 
FI 6417 : 
va: 
In 
18.1] 
abi 14Y ' 
a 61121 Bi 
of" F.0 
C i\! 4, 
Pitt 
"1 LOT 
Ki 
RAN UWITT 
1 Ty 
t "1,45 
THOAIER 
I : 
B90! 
{'® b& 
- \ : \ 
CINE 
l MN i 
SHIP 
Ji P! 
Pang 1» 
ERLEPT 
TRIB IH 
1.14730 
44,70 
FR + 
4.400] 'Y bs 
SELURED 
IIA} l 31 
$M! 
BIS UBITUS | 
4c Whls!'! 
tyly 
a9 Bit 
\ : 
W q 
N ” 4» - 
: 
WA 1:36) 
z* 14) R *k 
"4, WAFER 
4; RT 00; 
p- #00] 1 
i.M 1.10007 
” 6 1401ht Ih 
q LL 
84t "mu 
ty.» | 
wa 
(!-@4. ths: 
o "$1.49 p 
063-1} BY, 
, TH 
+ URI 
7: APE PIQCH 
1 +AFHUIOTD 
& Y. 01 
On W., fs 
{#1 [4 
W141 1t 
JAHL 
FO p.0.77 
: 
© A AR 
#1 TU 
F. HATE 
p Li Mil 
I FROTOE 
l il ' tt 
Ni! 
ant "y 
1.0 4 4 
, 4.17 jt 
$11! W414 
tle 43 ke 
Wan in I 
[ v.20 TW 
WK [itt Mt 
JE r Am \ 
yo LUIETTTRG] 
TI N \þ 
+ " 
1 LOFE Ta 
"4 4:11 
4 AT 21? 4: 
u), | 
TT v 11.9 
e HT! 
2b. OUS IRT 
+#. 15 
43 HENN 
] 
Jn Tn 
1938; -£ : 
vis. t! i! il 
Ic A , if 
L43 Ay 
I HV : 
3; : WY : 
SUNRTITRTY 
: 494 
| as 4 j 
$34 pi 
PRAPIIINN 
"O04 1} 
4 REEL 
$8 if 
y (5 1 RF. 
: : RY 
| it d 4 
F ' 1:1 
WG) 10 l 
: i.)-\l [Up 
mer o i Hl 
WR 144 
gd WH 
SE : j 
Aſt Al 
43,10 $78 
K 27404 b 
| 4: q: 
iii 48 
Wag } 
4 wt 1.0 
' | 
| LINING 
x 141300] 
LE Wake | 
» 4+. : 
l , 
l 
R.1HINg 
83+ 2k 
AL 4 l 
'Y : : 
Many 
ds TH 
10 
vu þ "” [b 
Wha: 
Wo 41: 01 
- T1 ? 
: | f 
© Toe 
l M! | 
2h INN 
1 TK 
9-85 79355 
* $8, One v\ 
2 8&1 Fs : 
$15 4 F 
4 195% it j, 
81 j RUST 
't 0 
q Vit : 
mY bd 
"4% "'M A 
kn : l ht 
WF il | L l 
CO RgtETY 
i 6 Tm 
.: $i bY 1! 
l * 134! 
(yl! Sl, th : 
| "94 0:4 01 
"R. TOLL 
$0.7 RI 
$0 if : 
x $7! . 
I: to; i; 
, ti 
19ll : Nt 
| HIREe 
: 1 i 
BTR 040 FEES | 
, ol L - C 
Bob 11 LHR 
IR OL, 
4 ALITY 
5 Pu 1 WH ttt 
, 11h ot | 
OY OLTRITTY 
I ARTIE 
M4 1 MF j! Hil 
} COR t 
T: my. 't 
Tin OH 
s 3 " 
14 | ſf 
5 459?) 
"F:: TO 
, 
8 MH 
43 1411 ITTTE 
19 y 
[1 '#> if | 
19! | 
in! wall 
"3 RARTN 
$ "3; $131 "a 
$1 114-148 tees 
'F 40: 3 EET 
Ss HITTER 1000: 
SQL $1391? 
my 
"Wi 
3 
: 


ent ornenngg yn = 
Eaten to 


+ 
R——=x<-< Ix a7 
none ASELD 


Dato RE REINS 


——S Et 


=; lf - 5 
a err a 


- SIS IE AN 


_ 


= : — == 

een _— " — —— — = 

nr —m—_ — —4 — —x=z _—_— I II 

rr _ C—_ -. —_ D— _— — —_ _ — - 

— RC_——— — = —— - __ — — nn—_ _ : 
yy —_ —_ —— —— ———— — _ — pw y -— Til new - wats og - = LT  —_ — —_ <q 
_ -_ = > <P" peas - = —_ ——_—_—— II —_ - -- b- _= > _ ————_— —_—_—_—_—_ ——_ -—— _ tn net - — pcm. xn ——_ =_ =» 
- ” —_ > nn at == CEE Aw en = > _— mn rs > _ Re ——_—_— - —— —_ 7 ——_ pee - == my en = ——_ = = wy renee 
de <ien—s- * - nanny men. gear ae PD po ard cant o— IEEE" want o—_—_— —_—_ _ Den) == EILEEN & == — — Bs meme _— - = -— = 4 
_—_ = _- nf} > et na an _ = — _ —— —— ———— dP <e—_ ——— - — - —unaaine gn cg - >< — ————_ -_ — —— 
_ r—— ew ——_— = _ wo —  — __—_— —_ pan _—_——_ ————— _ —_ _— _—_—— >< - — — re Deg _ _ 
- _ —— --- - . _— hw —_ 2 _—— —— _ you = ys - EO neent—— _ - _ 
_ - wn nn <fmannds _ EN —— > : EEE Ire nm Oe ee nar Cad Ae Ae ee EE =_ _ po But — 
od _ pos rung —_—_— .- =_ - - IT lo, 3 oo - — — _ = - = 
— — <4 __ - —_ n = —_ ne Rn: Gn -_ pu — p. 
- = x DID _ . — Pom anectons 3s rem =on ” n—_ py _ © 
X w ___ ie. uw — _ = a wn dn ee Re. Sm — 

= ny <A IS mh hp————_—_ a> —— Re ren Pas" —_ 

- _ —_ mEpa——_—_——_ _- —_ 
CR — rang ge A In ian, TO ara oy Þy rope —_— _ - 
. 


_— rn A cer ne ————_— 


CNN mee I ern <> ce en ns 


1udgment, which the defendant would have had, if the 
queſtion had gone to the jury. 


neral an{wered ; 


12] The ſame objeftion was taken 
by Tev2/c, . Juſtice, to the cuſtom in 
Coiyton V. Litneye. | | 
[13] That was an application to re- 
wioe, by feire facias, a decree of 5 Fac. 
1. againtt the defendants, 'i'ne accree 
had eſtabliſhed a cuſtom that ail the in- 
habitants of Aaxchefter ſhould fend their 
coin which was to be ſpent in their 
houſes to be ground at the plantiff's 
mills. The defendants bad bought 


bread made of flour, which the bakers 


had brought from ſfome- place in the 
neighbourhood, and which had not been 
ground at the plainifi”s mills. Lord 
Mansjidld, ma tolemn argument which 


7. 'Fhat they might have demurred t9 
the bad counts ſeparately 
nounced on this occation would be only interlocutory, after 
which a writ Of inquiry mult. 1lue, to iettie the damages, 


ſubſequent date, ought not to be con- 
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'Fo this the Solicitor Ge 


B * EV ARS a 
PLEA ESs. 
4 SOT Exod 


2. That the judgment pro- 


and 


he delivered on the occaſion, Jaid 1! 
down; 1. 'That the decree ettabliſhing 
tne cuſtom, and which had been con- 
armed by others, both of a prior and 


troverted, nor the exiſtence of the 
cuſtom litigated any further betore a 
jury; 2. That ſuch a decree binds all 
perſons under the ſame deſcription witl 
the original defendants ; but, 3. ha: 
it is only in the caſe of a direc breach 
that ſuch a decree can be revived by 
ſeire facias, and, if it is evaded, the 
method of proceeding 1s by a ſupple- 
1ental bl, AE | 


W our days, as in other cafes [14]. 


3 io be left to the Jury. 


- . 
.4v4 
= 

_— 

o 
- 


”, 
» : 


= to recover. 


E claratzon, 


W@ 13 brought. 


| 
[14] If the jury had aſſeſſed the da- 
= tne 


3 aftica's Caje, Plowd, 410. 2n. if the 


W + ASHHuRST, Juice, obſerved, that if the court were to 
W .11ow the demurrer to the evidence upon objeCtions to the 
W 1-claration, it would ſeem to poſterity, by the record, BirkBEcCK, 
W (hat the court had determined that there was no evidence *f-.223 3} 


W Pages conditionally at the trial, as 
| 4 might, and as was done in Sco-. 
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Y and then, before final judgment, they would have the 


1779. 
—_— — — 


| Corr 
againſt 


= The court took time ta conſider, and this day, Lord 
W MAxsF1ELD delivered their opinion, as follows. _ 

E Lord MANSFIELD, — This 1s an action on the caſe, in 
W which the plaintiff ſtates, preciſely, and ſpecially, his 
@ ground of action, which 1s, (as ſtated in the firſt and fifth 
E counts,) that he 1s poſſeſſed of certain mills at Seztle, and 
W that no tenant, inhabitant, and refant within the manor, 
W can ſpend or ufe corn ground, which has not been ground 
W at the plaintiff's mills. The breach affigned 1s, that the 
W defendant uſed ground within the manor, ſeveral quantities 
W of corn, &c. which the defendant well knew to have 
W been ground elſewhere than at the plaintiff's mills. 'To 
I this the defendant has pleaded not guilty. The ifſue 16— 
E on the cuſtom,—the defendant's being ſubject to 1t,—and 
@ the breach, 'Fhe plaintiff mult prove all the three points. 
W The defendant does enough if he diſprove any of them. 
W The parties go to trial by the authority of the court, to 
@ inquire into the truth ot theſe facts. 'Dhis 1s not hike an 
W cjectment, or an action for money had and reccived, 
E where concluſions only are {tated m the declaration, and 
I the premiſes appear in evidence. Every thing to be proved 
W 15 here ſet forth, and they have nothing to do at the trial 
with the queſtion, whether the facts, as alleged in the 
declaration, are or are not ſuſicient to entatle the plaintiff 
If that had been intended io 

= might have been done in ///1ime, by a demurrer to the de- 
1 As to the cvidence, it ſeems to me, that the 
& cuitom eſtabliſhed by the deerce in the court of Exchequer 
W 15 the ſame, in ſubſtance, with that on which this action 
| It is admitted on the record that the mills 
W are the ſame, and that the defendant is refiant in the 
W Manor, —(His Lordſhip then ſtated all the material part 
W of the evidence). —To this evidence the defendant has de- 
W murred, and the only queition is, whether, if the jury 
2 believed the evidence, it is competent to maintain the 
W 'fue. . As to that queſtion, there 1s no doubt but the pro- 
W ccedings in the Exchequer, are evidence to prove the 
W cultom, and that the parol, teſtimony of Armitflead is 
E evidence to ſhew that the defendant uſed flour not ground 


e diſputed, .t 


at 


interlocutory and final judgments woulkt 
have been pronounced ao flatu, or an 
interval of four days left between 
them. | | 
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in which the cuſtom was ſtated, meant only, that all the 


_ =vhich ſhould be ground within the manor, muſt be ground at 


(o) Supra, 


1.31 to 334. The argument and de- as in other inſtances, thrown together 
ciſion on the demurrer in this caſe were the account of all the proceedings 1n 
rior to thoſe in Cockſedge v. Fanſhaw, court upon it, 

in the ultimate determination of the 


ration, or a motion in arreſt of judgment, on the objection 


' CASES IN TRINITY TERM 


at the plaintiff's mills. "The demurrer ſeems to be foundeg 
on a miſtake concerning the nature of this proceedin 
It was argued as if it had been a demurrer to the * dech,. 


that the cuſtom could not be ſupported in law beyond the 
caſe of corn in a grindable ſtate, and could not extend tg 
flour imported or given to inhabitants, and ground before 
it came to their poſſeſſion. But that is not now before 
the court; nor was it under the cognizance of the jury. 
Nothing can be ſtronger to ſthew this, than the judgment 
which we muſt give, viz. © That the evidence awas ſufficient 
& to maintain the iſſue.” This will not be final. The con- 
ſequence will be the ſame as 1t a verdict had been given 
for the plaintiff. But there is one defe&t which would 
not have been, if there had been a verdict, namely that ng 
damages have bcen afleſſed, and therefore there muſt be z 
writ of inquiry. After that, the defendant may take ad- 
vantage of any objection to the declaration, by moving in 
arreſt of judgment, or bringing a writ of error. We are 
all of opinion that the evidence was ſufficient. 

A writ of inquiry having afterwards been execnted, and 
damages taken only on the 7h count, Chambre, m Eafter 
Term, 19 G. 3. (Saturday, the 24th of April,) obtained 
a rule to ſhew cauſe, why the judgment ſhould not be 
arreſted, and that rule came on to be argued in this pre- 
ſent term, (Thur/day, the 10th of Fune,) by the Solicitor 
General, Lee, and Wood, for the plaintiff, and Dunning, 
Davenport, and Chambre, for the defendant. | 

For the defendant, the former objections to the validity 
of the cuſtom, in the extent contended for by the plain- 
tuff, were repeated ; and it was alſo urged, that the words 


corn which the inhabitants, &'«c. ſhould uſe ground, and 


the plaintiff's mills. "That they would fairly admit of that 
conſtruCtion ; and, if that was their meaning, the de- 
fendant could not be charged with a dire# breach ; and no 
fraudulent evaſion was laid, for the formal words * fraudu- 
« lently, &c.” were not a ſufficient allegation of an eva- 
fion. A great deal was alſo faid on the effect of the 
evidence, and on the conſequence of a judgment over- 
ruling a demurrer to evidence ; but what was urged on 
thoſe heads was contrary to the explanation ſolemnly 
given by the court of the effe&t of ſuch demurrer, in the 
caſe of' Cockſedge v. Fanſhaw (0). = 

| he 


E. 19 Gro. 3. p. 119. preſent caſe was poſterior; and I have, 
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The court took time to . conſider, and now Lord 1779. 
MansFIELD delivered their opinion, to the following 

ect. | : 
os MANSFIELD,—When we heard this argued, a Cn 
doubt aroſe on the extent of the cuſtom, whether it goes BixKBeck. | 
only to corn growing in the manor, and ground there, or 
to all ground corn wherever it may grow, which is con- 
| famed within the manor. But. it appears from the anſwers = 

jn the ſuit in the Exchequer, (which his Lordſhip read,) | 
that the defendants then infiſted on the reſtrained ſenſe, I 
and that they were not bound to grind corn which grew 
out of the -manor at Sez//e mills; and the decree eſtabliſhed | 
the cuſtom to the extent now inſifted upon, and proves it | 
to be reaſonable. | Me. 


Y 45 Yo 


TY... a 


'Fhe rule diſcharged, 
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| The KING agazr/t the Inhabitants of St. JOHN'S, 
B | 9gOUTHWARK. 


FF o—_ A—— 


Y an order of two Juſtices, the pauper, (who was the A perſon whs 
widow of one Daniel Twrner,) and her three children, Þas attually 
were removed from Mitcham to St. Fohr's, Southwark, and pO Rep , 
on an appeal, the order was confirmed by the court of jand-tax, does 
Quarter Seſſions, ſubject to the opinion of this court, on not gain a ſet- 
the following facts. * 'The name of the huſband was tlement, 

« inſerted in the land-tax rate within the pariſh of M:t- 


«* cham, 1n the following manner : 


| | Landlords | , T In whoſe oc- 'Sums | 
_- | rated. For whe | cupation. | aſleſſed. 


—_——SS_ 


; bs, 
Daniel | $:.- | 
Turner. | O 1O 10 


ih o of Oxtby. | Houſe. 


—————__—— _ 


©* The pauper's huſband occupied the houſe of which he 
* is deſcribed as occupier, and paid the rate for ſeveral 
* years. The rate throughout was in the ſame form. 
«* The land-tax, by agreement with the landlord, was de- 
* ducted from the rent.” 


The 
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The caſe came on to be argued this day, when the 


court confirmed the order of fethons, on the authority 


The King MRex v. Carſhalton (þ). 
againit 
8t. Joun's, 


A 


(7) E. I3 Geo. 3» Burr. Settl. Ca. 
No. 252. 

[+ 65] The following caſe has been 
fince determined, 


ſide [+ 65]. 


The K1rxG v. the InHaBbiTAnTs of 
M1iTCHam, B. R. E. 23 Geo. 3. 


John Heard, lis wife, and children, 
were removed by an prder of two 
Juſtices, from Mitcham to Meorcderr, 
On an appeal, the order was quaited, 
and a fpecia! caſe made, which fet 
forth, that Heard inhabited for ſeveral 
years, a houſe at Aoreder, which he 


Rous, in ſupport of the order. Mzingay on the othe; 


rented of a Mr. Gafſon, (alſo an inhz. 
bitant of Moredon,) at the yearly rey 
of 5/. clear of all taxes, parliamentary 
and parochial. 'That, while he o helg 
and occupied the ſame, an afleſlner 
was made on the pariſh of Mere, 
for the land-tax, the title of which wx; 


_ as follows : © SURREY, &c. an aflef. 


«© ment on the z7habitants of the pariſh 
© of Moredon, for raiſing a ſum by 1 
«* Jand-tax for the ſervice of the year 
© 177—,” That the following wa 
the torm of the aſleIment, as far s jr 
reipected the pauper. 


"— —_— ” " Lahd y 


—— bs het cc ——— _ —_— ————_ 


Rent. 


Landlords names. 


Tenants names. 


————— 


F 3 Mr. Gaſſon. 


Jolm Heard, f.” "#. ; 


— Y _—_——— _—_ 


AT | — ar 


= 4 


, 
EP _—CTRT TO ITT 


That Heard paid the ſaid gs. 934. 
to the coliector, who demanded the 
lame. | 

Mingay, m ſupport of the order of 
ſeſſions, contended, that the land-tax 

1s a landlord's tax, "The agreement 
by which the tenant was to pay all 
taxes, makes no difference, for a pri- 
vate agreement cannot afrect the pariih, 
'The payment by the tenant 1s a pay- 
ment by the landlord. "The rate 3s 
made on zhatitgnts, The caſe ftates, 
that the landlord was an inhabitant. 
His name could be inſerted tor no other 
purpoſe but to rafe him. The reaſon 
for inſcrung the tenant's name 1s to 
direct the collector, for, though the 
tax 1s impoſed on the landlord, it 15 to 
be collegted from the tenant. He 
cited Rex v. Carſhalton, 

Palmer, on the other fide, inſifted, 
Qt this caſe was very Gittinguiſhable 


"i 


from Rex v. Carſhalton, There, the 
rate was on inhabitants and land- 
holders, and the titles of the column, 
being formed into a ſentence, {:gnified, 
that the landlord was rated for a tene- 
ment in the occupation of the tenait, 
The court decided againſt the ſettle- 
ment, in that caſe, with great regret. 
Here nobody is expreſsly rated. Ti 
title ftates the aſſeſſment to be on #1%- 
bilants. As to the inhabitancy of the 
landlord, that 1s merely accidenta!, 
and it cannot be ſuppoſed that all the 
landlords in the rate are inhabitants. 
It ts not true, that the land-tax 1s pro- 
perly a rate on the landlord. A rate 
no more than a deſignation of the per- 
{on, who 1s the obje& of the authority 
of the affeflors, and 1s tg be called upon 
for the payment, 'The intention 1% 
not to rate the perſons who are eventt- 


ally hable, but the viſible holder of 
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the land. This 1s evident from the 
words of the land-tax at, w!z. © Per- 
ſons having Or holding any ſuch 
manors, &c.** (a). The grantee of 
a rent-charge is liable to the tax, but 
5s never nominally rated, nor called. 
upon. There may be twenty people 
:Ntereſted in different ways, in the 
fame land. Every clauſe in the a& 
' favours the conftruCtion, that the tenant 
is the perſon meant to be rated, By 
$ 15. the tenant 1s liable to 
\ 227 ] be diftrained upon, and 'to 
be committed for want of 
diftreſs. By F 16. a juriſdiction 1s 
iven to the commijtoners, to ſettle 
diſputes between landlords and tenants, 
the preceding clauſe having empowered 
the tenant to deduct out of the rent, /6 
»uch of the tax as the landlord ought 
W topay. Therefore, he does not, ne- 
W ceflarily, pay all, How much he ought 
EZ to pay depends on the private agree- 
ment between him and his tenant, 
E which the commiſſioners have power 
W to inquire into, though the aſſeſſors 
= have not. In the preſent caſe, the 
BZ landlord was to bear no part of the tax. 
W@ By F 62. which impoſed a double tax 
on Papiſts, the landlords only were 
made hable, and the tenants diſcharged 
by expreſs words. The principal rea- 
ſon for inſerting the landlord's name in 
the rate, ſeems to be, to afford evidence 
of his right to vote for knights of the 
ſhire; and for that purpoſe only, not 
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A with any view to the affefiment or col- ' 


BE leCtion of the tax ; a form 1s eſtabliſhed 
© by 20 Geo. 3. c. 17. for land-tax aflet]- 
= ments, in which there is an expreſs 
= column for Jandlords. 

WB Lord Manspizrp,— The queſtion 
= 25, whether the landlord, or the tenant, 
= !5 the perſon charged. The affeflment 
= has no words to ſhew which of them is 
= charged. We muſt gather it, there- 
= fore, from other circumſtances. In the 
hrſt place, who ought to be charged ? 
WE Certainly the occupier. The landlord 
= 25 not known. The land itſelf, in the 
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pers. 


bands of the occupier, is the debtor to 


py 236 


1779. 
—_— — —— —— 
The King 

againſt 
St. JOHN's, 


the public. What does 
the aſſeſſment profeſs to 
do? 'To rate the :nhab:t- 
ants; that 1s the occu- 
Of whom does 
the colletor demand 
the rate, and who pays 
it ? The occupier. 'The circumſtances 
ſupply what 15 omitted in the rate 
it{clf. 
Wills, Juſice,—This rate 1s on the 
inhabitants only, and not like that in 
Rex v. Carſhalton. | 
Buller, Jafice,—In Rex v. Carſhal- 
ton, the court went upon the word 
&f rated,” wm the landlord's column. 
The doubt, here, has ariſen from the 
common phraſe, that the land-tax 1s a 
landlord's tax. But as to that, Mr. 
Palner's obſervations are unanſ{werable, 
It is not a landlord's tax with reſpect 
to the public, though 1t 1s, as between 
landlord and tenant. Beſides, the title 
alone, in this caſe, 1s deciſive. It is 
equivalent to ſaying, that the tenant 
was rated. | 
The order of Seffions quaſhed, and 
the original order confirmed. 


Vide, alſo, Rex v. the Inhabitants of 
the townſhips of Endeon, Long /aon, and 
Stanley, M. 24 Geo. 3. and Rex v. the 
Inhabitants of St. Lawrence, M. 2 G 
Geo. 3. where the doCttrine in the above 
caſe of Rex v. Mitcham was confirmed, 
But, in Rex v. the Inhabitants of St. 
Fames's, Bury St, Fdmunds, M. 2 5 Geo, 
3. Where there was a column of pro- 
prietors, and another of occupiers, in 
the aiſſe{iment, and it was not ſpecified 
which was rated, and, the colleor 
having demanded the land-tax of the 
tenant, he paid it, but took a receipt 
in which the ſum paid was deſcribed 
to be «© /o much afſeſſed on the landlord,”* 
the court held, that the tenant did not 
gain a ſettlement. [3 Rex v. the In- 
habitants of Folkeſtone, M. 30 Goo. 3. 
3 Term Rep. 505. 
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I770» E. ] 
£4. © th 
Saturday, BoaTs againſ/ EDWARDS. * E to 
| 19th June. b val 
A defendant is ON a rule to ſhew cauſe, why the interlocutory judgs I _ 
not entitled to ment, which had been ſigned for the plaintiff, ſhoulg I \ 
oyer of _— not be ſet aſide for irregularity, 1t appeared, that the e. E. þ 
| pay w No fendant had craved oyer of the original, which the plaintg Y #h 
the plaintiff had taken no notice of, but had ſigned judgment for war Hou 
may proceed of a plea. | er 
without taking. Lord MANSFIELD deſired the bar to take notice, that 3 7” 
anynoticeot its 4. practice, for defendants to pray oyer of the origina, a 
which is ſo much uſed for delay, is not warranted by am WW .. 
.Tule or principle of juſtice. That it is incumbent on the WW 1; 
[ 228 ] court to make their proceedings as little dJatory, oppreſſie, E 
and expenſive, as poſſible. 'That it is unneceſſary for the Wc 
defendant to ſee the original, after he has been informed WK <. 
of the cauſe of aCtion by the declaration. 'That the court rf 
of Common Pleas has rejected the practice (a); and that, Bk 
| from henceforth, plaintiffs in this court may proceed, az S .; 
| if ſuch demand of oyer had not been made. W 7: 
Duming, and Cowper, for the plaintiff, —The Solitir W 
| General for the defendant: ods 4% 
| The rule diſcharged [+ 66]. FT 
' (a) Yide Ford v. Burnham, C.B.T. [+ 66] Yide Durrant v. Surecold, b- all 
i1 & 12 Geo. 2. Barnes 4to. edit. B.R. FE. 24 Geo. 3. & Durrant v. Law- = m 
| 340. | rence, B. R. M. 25, Geo. 3. = ſe 
| | | W 2 
ary RoBsoN agazin// CALZE. b by 
If ſome of a FEE defendant had applied to the court, to be di- WW ” 
LHATIUSE.s charged out of cuſtody, on filing common bail, upon WE lo 
creditors are "6h | E m 
induced by AN aſhdavit, that he became a bankrupt after the debt was 3 
money to ſign Contracted, and had obtained his certificate. "This motion We * 
his certificate, was oppoſed, on the ground of his having concealed part KB 
though he does Of his effefts, and that the certificate was obtained by WI d 
not know of it . EB 
At the time of fraud. "The court, not chooſing to determine upon af- Wi 
the ſigning, nor dawi#s, directed a feigned iflue, to try, & whether the cr- Wl ; 
even when he—@« z;ficate awas obtained unfairly and by fraud (q).” This iſſue We i 
makes the ne- 2s tried at the Sittings for Middleſex, before Lov Wi tl 
ceffary affidavit R = c 
 orderto MANSFIELD, in this term, when a verdict was found for Wl 
obtain the the plaintiff, and the caſe was this day argued upon 2 rule 4 : 
allowance of to ſhew cauſe, why there ſhould not be a new trial. = 
ty Fang _— ; Bearcroft, for the plaintiff, —The Solicitor General, Dutt I : 
cellor, yet, if ming, and Dayrell, for the defendant. | 7 I 3 
be knows it | I = 
betore the aual allowance, the certificate is void. | W * 
| (2) 5 Geo: 2, £30. F 7e I 
| I 
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It appeared from Lord MansF1EL D's report, that, when 
the counſel for the plaintiff had offered to call witneſſes, 
to prove that the defendant had concealed effe&ts to the 
value of 107. (7), this was objected to, as not within the 
terms of the iflue 3 but his Lordſhip thought it was, and, 
at any rate, ſaid he would not turn the plaintiff round, 
but, if the jury ſhould find the concealment, would order 
hat to be indorſed on the Poffea. "There was, however, 
no ſuch ſpecial indorſement, ſo that the verdiCt was found 
on the ground of fraud in obtaining the certificate 3 on 
which head the proof was, that notes for money had been 
given by a confidential friend of the defendant, who had 
managed all his affairs, to two of the creditors, who were 
thereby induced to ſign the certificate z that the defendant 
did not know of this, at the time when he made the affidavit 
direaed by ſtatute 5 Geo. 2. c. 3o. F 10. by which he 
ſwore, that, © the certificate and conſent of the creditors 
« thereunto was obtained fairly and without fraud ;” that 
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not laid before the Chancellor with the certificate, for his 
allowance, till November, and that, before that time, the 
E defendant had been informed of the notes having been 
& given, and for what purpoſe. | 

© For the defendant, in ſupport of the rule for a new 
E trial, it was contended 1. 'Fhat a certificate is not void, 
© although ſome of thoſe who ſigned may have received 
© money to induce them to it, provided the bankrupt him- 
= ſelf was not privy to the giving of the money; 2. That 
= the words © obtained by fraud,” in the aCt of parliament, 
E apply to the ſigning by the creditors, not to the allowance 
© by the Chancellor. 


= words of the iſſue took in the whole queſtion, and were 
& fo intended by the court; for, where there is a conceal- 
E ment, the certificate is not fairly obtamed. The queſtion 
= now is, Whether the certificate obtained by means of notes 
= given to ſome of the creditors is fair, and ſuch as the 
= defendant may avail himſelf of ? If there were creditors 
= cnough who would fign the certificate, and an enemy of 
© the bankrupt were to give money to one of the creditors 
& to induce him to fign, for the mere purpoſe of preventing 
E the bankrupt from receiving any benefit from the certifi- 
= cate, this would be a fraud on the bankrupt, and ſhould 
= not hurt him. But the reaſoning on the part of the de- 
= fendant ariſes from not attending ro a diſtin&tion, viz. 
© that although a third perſon ſhall not be puniſhed for the 
= fraud of another, he ſhall not avai/ himſelf of it. There 
= 25 no caſe in the law where that can be done. In the cafe 
= © imony, the preſentation is void, though the money has 
A | been 
(r) 1bid, | 


this afſhdavit was made on the 4th of September, but was | 


Lord MansFIELD,—TI am clearly of opinion, that the 
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the teſt which the legiſlature requires, is the unbuaſſed 
approbation of the creditors. I ſhould be clear on tlus 
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been given without the privity of the preſentee, In jj. 
manner all ſecurities obtained by traud are void. There i; 
no way of compelling the creditors to fign the certificate, 
They are all left at liberty, and ought to be upon a jy, 
and if ſome are induced to fign it, becauſe others haye 
whom they ſuppoſe to be upon a par with themſelves, by 
who, in fact, have been paid, this 1s a groſs fraud upon 
them. So the matter would ſtand if there had been yg 
privity in the bankrupt ; but there 1s ſtrong evidence that 
he knew of the notes being given before the allowance gf 
the certificate, which, in my opinion, is not complete til 
It is allowed. If the fact had come to the knowledge gf 
any of the creditors, and had been ſtated by them to the 
Chancellor, before the allowance of the certificate, he 
could not have allowed it. However, I put the cafe on the 
broad ground that a certificate is void, if obtained by fraud, 
though without the knowledge of the bankrupt. 

WIiLLES, Fuflice—Perhaps it may be diflicult to lay 
down a general rule, how far the certificate of a bankruyt 
may be affected by the act of a friend ; and therefore I ſhall 
give no opinion on the firſt point, although I am inclined 
to think, that, in this caſe, the certificate would haye 
been void, if the defendant had not known of the note 
having been given. But, on the ſecond ground, it wa; 
certainly a fraud in the bankrupt to permit his affidayit 
to be read at the time when the certificate was allowed; 
for though 1t might be true when ſworn, it certainly was 
not true then z and therciore I am clear that the certificate 
is yod, On 

ASHHURST, Fuftice,—It ſeems to me, that the inter- 
ference of a friend, though without the knowledge of the 
bankrupt, is ſufficient to invalidate the certificate, becaulc 


cround alone, but there 1s another in this caſe. 
BULLER, Fujtice,—I ſhall found my opinion ſolely on 
the aft of 5 Geo, 2. which makes it unlawful for third 
perſons, as well as for the bankrupt, to give money to 
induce creditors to {ign the certificate (s). If money 1 
given in order to deprive the bankrupt of the effect of his 
certificate, where there are creditors ſufficient in number 
and value, without thoſe who are paid to ſign it, the 
bankrupt ſhall not be hurt by this fraud upon him ; but, 
if the neceſſary number and value is completed by perſons 
who are induced to fign by money, hat, though without 
the privity of the bankrupt, is a fraud on the creditors 
large, and ſhall not have the intended effect. A certificate 
18 a bar againſt all creditors, whether they have ſigned 0r 
not, but they ſhall not be deprived of their remedy againk 
- | « 6 


(5) 5 Geo. 2. c. 30. F ll, 
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| krupt, unleſs it is obtained agreeably to the di- ; 
wor Fee jo 4 > ſtatute. _ 'Chis is no hardſhip _ the bank- 1779 | 
rupt. The certificate would not have exiſted, if it had Rozsox 
not been obtained by means which the legiſlature has * re= againſt 
-obated. The bankrupt ſhall not derive a benefit from CaLze. 
(ts of others which the law has declared to be illegal "L 237-1 


E and youd. 


The rule diſcharged [+ 65] 
' {+ 65] Vide, infra, 695. Notz [3]: 


ARMISTEAD againf/ PHILPOT. Tueſday, 
3 | | = 22d June, 
3 ON Wedneſday, Tune the 16th, Kirby moved for a rule, If a plaintiff | 
4 to ſhew cauſe, why the ſheriff of Middleſex thould cannot find 
E not retain in his hands, for the uſe of the plaintiff, a ſum ſufhicient effets 
E of money which he had levied for the preſent defendant, wile tl 
E in another aCtion, in which he was plaintitt, 'Fhe ground radendinc, the 
© of the motion was, that the plaintiff had not been able to court will order 
© levy on the effeCts of the defendant, to the amount of the ſheriff to 
E his demand, + | ve" - wala 
E The tourt, and bar, agreed, that this motion was of plaintiff, 
© the firſt impreſhon, and Lord MansFiELD faid, he believed money which 
© there were old cafes where it had been held, that the Þe has levied, 
E ſheriff could not take money in execution, even though ok nyo PR 
E found in the defendant's ſcrutore, and that a quaint rea- gyir of the 
E fon was given for it, viz. that KRoney could not be' fold. defendant, 
E However the rule was granted, and, this day, Yower 
E having informed the court that he was inſtructed to oppoſe 
= it only ſo far, as that the attorney's bill, in the cauſe in _ 
E which the money had been levied, thould be paid i the 
© rſt place, it was made abſolute with that qualification, _ 


TT o/1111 7 | FR Wedneſda 
MiLr.zs againſt FLETCHER, avg 556. 
E THIS was an aCtion on a policy of inſurance, on the A ſhip and 
= * ſhip the Hope, and her freight from Montſerrat to $90ds being 
þ Linden. The plaintiff went for a total loſs. The defend- \Mred tors | 
E ant inſiſted that he was only entitled to recover for an hip o 9% 
& wvcrage loſs. The jury found a verdict for a total loſs, and recaptured, 
| and, upon a motion for a new trial, the fats of the cafe 2nd on the 
| wppeared to be as follows :— The ſhip, when proceeding mrEApeaey Bs 
| 1 her voyage, was captured on the 23d of Jay, by two fairly "IG. 

American privateers, who took the captain, and all the benefit of his 
crew, and part of the cargo (which conſiſted of ſugars) <mployers, 
E Out of her. The Tigging was alſo taken away. yHhe was _ the ſhip 1 
5 afterwards retaken, and carried into New-York, where the hs rn 
@ captain arrived on the 234 of Pune, and taking poſleſon an end to the 
| SS of voyage, the 


Vow, I, Q- | inſured ſh4ll recover as for a total loſs, 


FLETCHER, 


(:) M. 32 Geo. 2. 2 Burr, 683. (u) T. 1 Geo. 3. 2 Burr. 119 
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of her, found that part of what had been left of the carpg 


was waſhed over-board, that 57 hogſheads of what te. 
mained was damaged, and that the ſhip was leaky, and in 
ſuch a ſtate that ſhe could not be repaired without yn. f 
loading her entirely. 'The owners had no ſtore-houſes . 
New-York, where the ſugars could have been put while 
the ſhip was repairing, nor any agent there to adviſe or 
direct the captain. No failors were to be had. 'The only ; 
method he had of paying the ſalvage, which amounted t9 8 
the value of 40 hogtheads of ſugar, was by ſale of part o MR * 
the cargo, or the ſhip. 'The captain did not know of the : t 
inſurance. If he had repaired the ſhip, his expences A © 
would have exceeded the freight by more than 100/. By 
'There was an embargo on all veſſels at New-York till the A 
27th of December, and, by the deſtination of his ſhip, ſhe s 
was to have arrived at London in Fuly. Under theſe cir. I 6 
cumſtances, he conſulted with his friends at New-Y, ork, = 7 
and reſolved upon their opinion, and his own, to fell the pf 
ſhip and cargo, as the moſt prudent ſtep for the intereſt of WM * 
his employers. 'Fhe cargo was accordingly ſold and pail WAR * 
for. 'The ſhip was alſo contracted for, but the perſon F ſ 
who had agreed to buy her run away, and the captain left © 
her in a creek near New-York, and returned to England, A ſr 
where he arrived in the February following, and gave the By 
plaintiff notice of what had been done, which was the firlt Ky 
information he received of it, and the plaintiff immediately = © 
claimed as for a total loſs from the underwriters, and Y ſt 
offered to abandon. | Y bag 
Lord MansFIELD told the jury, that, if they were ft 
ſatisfied the captain had done what was beſt for the benefit WK * 
of all concerned, they mult find as for a total loſs. I ry 
The Solicitor General ſhewed cauſe, and was to have AE 7 
been followed by Dunning, and Davenport, but Lon! WE omg 
MANSFIELD ſtopped them. —Lee, and Baldwin, for tht L 
laintiff, | 
Lord MansFiELD,—The great objeCt in every branch of . 
the law, but eſpecially in mercantile law, is certainty, and S 
| that the grounds of deciſion ſhould be preciſely known. | bo 
took great pains in delivering the opinion of the court it Eh 
the caſes of Goſs v. Withers (t), and Hamilton v. Mendes (1). | of 
I read both thoſe caſes over laſt night, and I think that — 


from them, the whole law between inſurers and inſured 35 
to the conſequences of capture and recapture may be col 
leted. Wherever a queſtion of law ariſes at ni pris, | 
propoſe a caſe, or grant one when aſked for by the counſe|, 
and I ayoid as much as poſlible blending fact and Jay 
together, having ſeen the inconvenience of it in Pool \ 

| | | Fitzgerald, 


Since reported, 1 Black. 276- 
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Fitzgerald (v). But, on the trial of this cauſe, it did not 
appear to me, that there was any queſtion of law, and no 
caſe was aſked for. It was impoſlible to aſk for one, till 
the fats were aſcertained, and, when they were, it would 
have been impoſſible to ſtate them in any way which could 
haye left a doubt on the law. It was not contended, that 
a capture recefſarily amounts to a total loſs as between in- 
ſurer and inſured ; nor, on the other hand, that on a cap- 
ture and recapture, there may not be a total loſs, though 
there remain ſome material tangible part of the ſhip and 
cargo. Neither was it contended, that the captain has an 
arbitrary power by his act, to make the loſs either partial 
or total, as he pleaſes. A great deal has been ſaid about 
what the Admiralty could or would have done in ſuch a 
caſe, in order to pay the falvage. As to that, if no owner 
appeared, they would condemn the whole ; but if they 
ſaw from. the ſhip's papers, that there was one, they 
would not. If there were different claimants of the ſhip 
and cargo, they would leave it to them to ſay what part 
ſhould be ſold, and, if they differed in opinion, would 
order the ſale of ſuch part as would be attended with the 
E ſmalleſt loſs. But all zhar 1s foreign to the preſent queſtion, 
= which 1s fngly this, whether the conſequences of the 
& capture were ſuch as, notwithſtanding the recapture, oc- 
= caſioned a total obſtruction of the voyage, or only a partial 
= ſtoppage, as in the caſe of Hamilton v. Mendes, In that 
W caſe, and in Goſs v. Withers, great ſtreſs was laid on the 
& fituation of the ſhip and cargo, at the time when the 
= inſured had notice, at the time of the offer to abandon, 
= and at the time of the action brought. No caſes ſay, that 
& the bare exiſtence of the hulk of the ſhip prevents the loſs 
= being total, In Hamilton v. Mendes it is laid down, that 
= © if the voyage is loſt, or not worth purſuing, if the 
= © falvage is high, if further expence is neceſſary, if the in- 
E © ſurer will not at all events undertake to pay that expence, 
= © &c. the infured may abandon, notwithſtanding a re- 
& © capture.” Here, at the time of the capture, there were 


& means of reſiſtance; all the crew was taken out, and part 
8 of the cargo; and the rigging alſo taken away. After= 
& wards the ſhip was retaken, and brought into New-York. 
| When ſhe was brought there, it ſtill continued a total loſs. 
@ Neither the inſured, nor the inſurers, had any agent in the 
| place. The court of Admiralty muſt have proceeded ſe- 
= cuindum equum & bonum, and might have ſold her for the 
; benefit of thoſe concerned. When the inſured firſt had 
| Notice, and offered to abandon (which was when the cap- 
_ fan Came to England ), and when the aCtion was brought, 
it 

(v) E. 23 Geo, 2. cited in Goſs v. Withers. 


Q_2 


= 10 hopes of a recovery; no friend's ſhip in ſight; no. 
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it was {till a total loſs. "The voyage was abandoned, ths 
cargo ſold, and the ſhip left to be fold. "The only anſwer 
the defendant makes, or can make to this 1s, that the lo 
was total indeed, but that the captain made it ſo by his 
improper conduct, for that, on his taking poſleſſion of the 


ſhip, the loſs became partial, and that he ought to have 


purſued the voyage. But is this defence true in faq? 
'Fhe captain, when he came to New-York, had no expreſs 


_ order, but he had an implied authority from both fides, 


to do what was right and fit to be done, as none of them 
had agents in the place; and whatever it was right for 
him to have done, it it had been his own ſhip and cargg, 


the under-writer muſt anſwer for the coniequences of, 


becauſe this is within his contract of indemnity. Suppoſe 
there had been no inſurance, what ought the captain to 
have done? 1. As to the cargo; according to the courſe 
of the voyage, the ſhip ſhould have arrived at London in 
Fuly, On the capture, part had been taken out, ſome 
was waſhed over-board, 57 hogſheads damaged, and the 
whole, from the leakineſs of the veflely in a periſhable 
ſtate. "There were no ſtore-houſes, nor could the ſhip 
proceed in the ftate the was in. "Phe crew was gone, and 
an embargo laid on till December. What, ſhall a cargo 


which was mtended to arrive at London mn Fuly, be kept in 
. a periſhable ſtate at New-York, in a leaky veſlel, till De- 


cember ? 2. As to the ſhip; it was certainly better to ſel! 
her, than bring her to London. 'There was no crew be- 
longing to her, and ſhe had no cargo. Even if all the 
cargo had been left, the expence of repairs would have 
exceeded the freight. If ſhe had been brought home, the 
expence of bringing her might have been more than what 


ſhe would have ſold for in London. It has been ſaid, that 


the damage would not have fallen on the under-writers ; 
but the argument drawn from thence is a fallacy, for tha: 
circumſtance goes to determine it to be the intereſt of the 
inſured to abandon the voyage. 'Fhe point is, what «id 
the owner ſuffer by the capture, and it appears that hc 
ſuffered ſo much, that it was not worth while to purſue 
the voyage. . 'The whole voyage was loſt. As the captam 
did not know of the inſurance, he had no temptation to 
give the turn of the ſcale to one fide or the other. I left 
It to the jury to determine, whether what the captain had 
done, was for the benefit of the concerned. If they had 
found that it was in words, where would have been the 
queſtion of law ? Eo 
The rule diſcharged [+ 68]. 


8 ; | | 
[+ 68] Yide Baille v. Modigliani, Rep. 187. Mitchell v. Edie, B, R. H. 


B.R.H 25 Geo. 3. FF Caxzaletv. St. 27 Geo, 3. 1 Term Rep. 608. 
Barbe, 8K E, 26 Geo, 3. I Term : : p 


ad Tie. wo A. a. 
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IN THE NINETEENTH YEAR OF GEORGE III. 


FiSHER, gui tam, &c. againſt BEASLEY, 


4 Hs was an aCtion of debt on the ſtatute of Queen 
Anne (w), for taking more than at the rate of five per 
cent. by the year, for the loan of money. "Phe caſe was 
this: One Grindall had borrowed 100 /. of the defendant, 
| for which he had given him a bond conditioned for the 
payment of the principal and interett, at the rate of 5 /. 
per cent. at the end of fix months. He allo paid two gui- 
neas to the defendant, as a premium, at the time when 
the money was advanced. At the end of the fix months 
the capital was repaid, and 2/. 105. for intereſt. 'The 
action was brought within a year after the payment of the 
capital and intereſt, but more than a year after the two 
guineas were paid, and the money advanced. Lord Mans- 
FIELD, at the trial, was of opinion, that the uſury was 
complete, and the penalty incurred, when the premium 
was paid, and therefore noniuited the plaintiff [15] = 

On Tue/day, the 8th of Fune, Word obtained a rule to 
ſhew cauſe, why the nonſuit ſhould not be ſet afide, and 
a new trial granted z and, on Treſday the 15th of Fune, 
the caſe was argued, by Bearcroft, and Wood, for the plain- 
tif, and the Solicitor General, Dunning, and Morgan, for 
the defendant. | | 
| For the defendant, it was contended, that the offence 
was committed at the time when the two guineas were re- 
caved, and that it would have been uſury although neither 
the intereſt nor the capital had eyer been paid. 
contra&t was not to pay 4/. 12 s. per cent. for half a year, 
but to give two guineas for the loan of a ſum of money, 
jor which legal intereſt was alſo to be paid. LZhyd v. Wil- 
hams (x) was cited, and a caſe of Mallry v. Bird, men- 
tioned in Pollard v. Scoly ( y), where it is ſaid, © "That if a 
* man contract to have twenty pc#1ds for the loan of a 


«*.ſtilling, this is an affirmance of the contra, and he 
* ſhall render for the whole contract,” 
BULLER, 


(ww) 12 Ann. ft. 2. c. 16. 
(15] By f. 31 Eliz. c. G. $5. all quz 


'Fhat the 


* hund ed, and take nothing, he is not puniſhable by 
« the ſtatute (2), but if he taketh any thing, if but one 


Wedneſday, 
234 June. 


If a ſum of 
money 1s lent 
UPON an A- 
greement to 
pay legal in- 
tereſt, and a 
premium 
over and a- 
bove is paid 
when the mo- 
ney is advan- 
ced, ſuch pre- 
mium not of 
iiſelf exceed» 
ing the legal 
intereſt, the 
ſecurity is 
void, but the 
penalty is not 
incurred till 
more than les 
gal intereſt is 
actually re- 
ceived, 


[230 ] 


250. ſince reported in 2 Blackf. 792. 
(y) C. B. E. 25, El. Cre. Bl. 20. 


(z) 13 £liz. c. 8, That flatute re- 
vived the ftatute of 37 H. 8. c. g. and 
the words there are, that the penalty 
the offence committed. ſhall be incurred if the party © have, 
(s) C. B. M. 12 Geo. 3- 3 Wil. © receive, accept, Or take,'" &C. Y 3+ 5» 


Q.3 


tam ations upon any ſtatute made or 
to be made (except the ſtatute of tillage) 
ſhall be brought within one year atter 


236 CASES IN TRINITY TERM 


BvLLlEtR, Juftice, ſaid, that the anſwer given by AsToy 
1779: Jfices to ed caſe, when it had been cited a fo: 
Fiovien ormer occaſion, was, that it meant one ſhilling above the 

againſt legal intereſt. | 
BEaSLEY, For the plaintiff, it was obſerved, that the cafe of My;. 

lory v. Bird is only a looſe note of the reportcr. 'Tha 
there are two diſtin& proviſions in the ſtatute of Queen 
Anne. 1, "That all bonds, contracts, and aflurances fy 
the payment of any principal, or money, to be lent, where. 
upon or whereby there ſhall be reſerved or taken above 
& per cent, ſhall be utterly void. 2. 'That all perfons, who 
ſhall upon any contract, zake, accept, and receive for the 
forbearing or giving day of payment, more than at the 
rate of 5 per cent. per annum, ſhall forfeit treble the ſum 
lent. That under the firſt, the offence is complete as ſoon 
as the contract is made, though nothing has been paid for 
the loan; but, to incur the penalty, more than the legal 
Intereſt muſt have been a&frally received. 'Fhat the contrat 
here was to forbear for ſix months, and 2/7. 25s. which 
was all that had been taken, accepted, and received, more 
than a year before the bringing of the ation, was leſs than 
at the rate of 5 per cent. by the year ; but that, when the 
additional 2 /. 10s. was paid, then, and not till then, the 
offence for which the penalty is given, was committed for 
that, till the payment, the law allowed the party time to 
_ repent, and to avoid incurring the penalty by relinquiſhing 
the uſurious intereſt. 'They cited Brown v. Fulſbye (a), 
where it was held, that when for the loan of 80o/. a bond 
was given to pay gol. at the end of the year, the penalty 
for taking more than 10/7. per cent. (the legal intereſt at 
that time,) was not incurred, although the go /. had been 
tendered, becauſe the lender had not actually taken and 
received more than the legal intereſt ; but that the ſecurity 
was void ; Body v. Taffell (b), Martin Van Hanbeck's Ge 
f 237 ] (c), and Hanwkinss Pleas of the Crown, title Uſury () 
| where the ſame diſtinction 1s made, were alfa cited. 
| The court took time to conlider, and this day, Lord 
MansFIELD delivered their opinion, as follows : | 
Lord MansFiELD,—lIt became material, in this cafe, to 
determine, when the uſury was complete. One fide col- 
tended, that it was ſo upon the payment of the premiun, 
and I long inclined to that opinion, becauſe it was paid © 
nomine as above legal intereſt [qF], But I am now _ 
Fe £; 
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(a) C. B.T. 19 Fl. 4 Leon. 43, commiſſion, agreeable to the uſage, 
(5) Scacc. T. 30 El. 3 Leon. 205, upon the amount of the bill. Ben/on 
(c) Scace. T. 30 El. 2 Leon. 38. v. Parry, B.R. M. 21 Geo. 3. 2m 
(4) B. 1. c. 82.J 8. Rep. 52. Winch. v. Fenn, G. H. dit- 

_ [8F] It is not uſury for a country tings after H, 26 Geo. 3. cor. Buller, | 
banker in diſcounting bills to take over 761, n. (c). Rs 
and above the 5 per cent, diſcount, a 59 
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In THE NINETEENTH YEAR OF GEORGE 1IT. 


fied, as we all are, that the offence was not complete till 
the half year's intereſt was received. 'FThere are two 
branches of the ſtatute, Under the firſt, every agreement, 
contract, and ſecurity, for more than legal intereſt, is 
void. Therefore the bond given to the defendant in this 
caſe was void. But under the ſecond, the penalty 1s in- 
curred only by zaking, accepting, and receiving, more than 
legal intereſt. All the authorities lean this way, both an- 
cient and modern, In Lhyd v. Williams more than legal 


intereſt had been paid at firſt, | 
The rule made abſolute, 


| 


The End of Trxinity Term 19 Geo, III. 
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FisHnEeR 
againſt 
BEASLEY. 
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Saturday, 
6th Nov, 


If a plaintiff 


compromiſe 
the debt and 


_ coſts with the 


defendant 
before the _ 
plaintiff's ate 
torney has 
been paid, 
the court will 


not oblige the _ 


defendant to 
pay him, uns» 
leis he gave 


_ notice to the 


defendant 

not to ſettle 
with the plains 
tiff till his bill 
ſhould be paid, 
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CA 3 © 3 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


I 'N | 
Michaelmas Term, 


In the Twentieth Year of the Reign of Gzoxce Il, 


WELSH again/f HoLE. 


ON a rule to ſhew cauſe, why the defendant ſhould not 

pay to the plaintiff's attorney his bill of coſts, the cafe 
was this: In an action of affault there was a verdict for 
the plaintiff, damages 20/7. judgment, and a writ of error 


\ brought. Pending the writ of error, the plaintiff per- 
ſonally compromiſed the debt with the defendant (who had 


lai in jail two years) and executed a releaſe ;. having ac- 
cepted of ten guineas for the debt and coſts. 
'The Solicitor General argued in ſupport of the rule, 
Cowper for the defendant. ES as EA 
Lord MaNsFIELD,—An attorney has a lien on the money 
recovered by his chent, for his bill of coſts: if the money 
come to his hands, he may retain to the amount of his 
bill (a). He may ſtop it in tranſitu if he can lay hold of 
it, If he apply to the court, they will prevent its being 
aid over till his demand 1s ſatisfied, I am inclined to go 
{till farther, and to hold that, if the attorney gave notice 
to the defendant not to pay till his bill ſhould be diſcharged, 
a payment by the defendant after ſuch notice would be 
his own wrong, and like paying a debt which has been al- 


(a) Vide ſupra, þ. 104. 
| ſigned, 
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IN THE TWENTIETH YEAR OF GEORGE UIT. 


© Goned, after notice. But I think we cannot go beyond 
E . eſe limits. Though there may be ſome room to think 
E hat there was colluſion here to cheat the attorney, yet, on 
S {he other hand, ten guincas may be a reaſonable compen- 
© (ation from a man who has lain two years in jail. Beſides, 
© this application goes to the extent of controverting the va- 
E lidity of a payment of the wh#le debt and coſts to a plain- 


E much to ſay, that a defendant ſhall not tranſact the bufinets 
E If 2 cauſe with the plaintiff himſelf, in a cafe where there 
© has been no notice not to do ſo from the attorney, either 
g expreſs Or implied—nothing even like faying, «+ | have no 
Þ « ſecurity for my bill,” or, ©« I ſhall never be paid unleſs 
E 6 the plaintiff recover in this aCtion.” 

| The rule diſcharged [0]. 


[1] Vide Griffin v. Eyle, C. B. H, 29 Geo. 3. H. Bl. 122. 
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E The KinG again// STRATTON and Others. 


5 


C 


I AY information had been filed ex 9ficio, by the Attorney 
E £4 General, in conſequence of a retolution of the Houſe 
E of Commons, againſt the defendants, for impriſoning the 
E governor (Lord Pigot ) and ſubverting the government of 
E the ſettlement at Madras, where they were members of the 
E council, The defendants had pleaded, and the parties 
E were at iſſue, and notice of trial given forthe Sittings after 
E laſt terms but the proſecutor countermanded the notice, 
© and, on Tueſday the gth of. November, the Solicitor General 
applied for a rule to ſhew cauſe, why the information 
& ſhould not be quaſhed, ſuggeſting as the ground of the 
E application, that another was ready to be filed, which 
© itated the offence more particularly, and was better adapted 
& to the nature of the charge. "The rule was granted, and 


D 
+ 
'# 
3 
Z 


| and Erſkine, , 

= They faid, there never had been an application of this 
ſort, but that, in the caſe of Rex v. Philip Carteret Webb 
| (a), where the proſecution was by indictment, on a mo- 
tion to quaſh the firſt, another having been found, the 
| court would not permit it, but upon terms, and by con- 
| ſent; and ſaid, that it was by no means a motion of courſe. 
| That, in all caſes where inditments have been quaſhed 'on 
E the motion of the proſecutor, it has been on the ground 
| of inſufficiency (b), which was not pretended in the preſent 
ay | inſtance. 


] reported, 1 Blackft. 460. 
(®) Vide Sir William Withipale*s Caſe, 
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4 | + without the privity of his attorney, and it would be too 
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Connrn=Iljmmmmmnnd 
WELCH 
againſt 
HoLlts. 


Thurſday, 
11th Nov, 


The court 
will not give 
leave to quaſh 
an informa- 
tion filed ex 
officio by the 
Attorney Ges 
neral.— He 
may ſtop the 
proceedings 
upon it by 
noi proſequiy 
and fhtlie are 
other, 


| cauſe was, this day, ſhewn, by Dunmng, Wilſon, Arden, 
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a) E. 4 Gee. 3. 3 Burr. 1468. Since H. 4 Car. 1 Cro. Car. 147. Rex v. 
Swan & Jefferys, Foſt. 104. 
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þ . 
YG Fames Burrow. | he ſays nothing on that point as to other 
- (ec) H. & Geo. 2. Rex v. Moore. informations. In B. 2. c. 34.4 1. 


(f) Sir William Withifole's Caſe, tion depending is no good plea to at 
Rex v. Swan & Fefferys.  anditment, As it is ## an appeal or ith 
[1] Hawkins, (B. 2. c. 26. $ 63.) formation; but he refers to the formet 
ſays, that another information depend- paſſage, and therefore probably mean 
ing may be pleaded in abatement to an only 44i tam informations. | 


CASES IN MICHAELMAS TERy 


inſtance. That in the caſe of Rex v. Purnell (c), which 
was an information filed ex officio by Sir Dudley Ryder, they 
Attorney General, againſt the defendant as vice-chancellg 
and a Juſtice of peace in the univerſity of Oxford, the F 
torney General had put an end to the firit information, with. 
out any application to the court, by a nz proſequi ; but that 
he had done this on the expreſs order of the King, which 
order was ſtated in his warrant to the maſter. of the Croyy. 
office (d) to enter the n/: proſequi. That, at all events, the 


WR 


court would not grant the motion without obliging the 
proſecutor to pay coſts (2). | 4a 
The &7icrtor General, in ſupport of the rule, obſerved K 
that the defendant could not ſuffer any injury by th, his 
quaſhing of the information, becauſe the crown might x ne 
on to trial, and judgment, on the new one, notwithſtand. I *** 
ing the pendency of the other ; for that, on indi&tments « WR 2 
informations for crimes, the pendency of another proſccu. aft 
tion for the ſame offence cannot be pleaded, as it may t» i he 
informations for penalties (f) [1]. He faid, that leave! AE anc 
quaſh indiftments is often granted in the firſt inſtance, WE the 
without a rule to ſhew cauſe, | W - 
Lord MansFiELD having aſked the Solicitor General ii RE def 
there was any authority or precedent for quaſhing an inform. _ 
ation ex gficio upon the application of the proſecutor, he Wi n 
admitted, that he knew of none; and his Lordſhip ſad, AE 5 
that if it was proper to ſtop the information, he did no: WE "4 
ſee why the Attorney General might not do it by entering a b my 
oli profequi, without the interference of the court. F " 
BULLER, Juſtice, —What the Solicitor General has ſtated, WE of | 
viz. that the pendency of the firſt information would be, BY 
no plea to the ſecond, is deciſive againſt this motion. I: WE N 
is certainly not of courſe to quaſh informations, All the { ? 
litigated caſes are upon inſufficiency, and, if the court WE "_ 
has even permitted it in the firſt inſtance, it has been WE = 
becauſe they gave credit to the counſel in ſtating tis WF ; 
inſufficiency.  .. 
| The rule diſcharged. WF «, 
(c) 1 Wilſon 239. Since reported, information qui tam, and cites Crs. E b# 
2601. 1 Roll. Rep. 49, 50. 134. But Kt 
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of CATER, againſ/ PRICE 
and Others, 


WW :7PON an ejetment, tried at the laſt Aſſizes for the 

| U county of Glouceſter, a ſpecial caſe was reſerved, which 
| ſlated the following facts: On the 5th of December 1777, 
E one Bridges was ſent for, to make the will of one Wyatt 
® Cater, (under which the defendants claimed,) and received 
E his directions accordingly. It was prepared on five ſheets, 
@ and a ſeal affixed to the laſt, and alfo the form of the 
@ :tteſtation written upon it, 'The will was then read over 
@ 0 the teſtator, in the preſence of the three witneſſes who 
@ afterwards ſubſcribed it, (one of whom was Bridges, ) and 
W hc ſet his mark to the two firſt ſheets, in their preſence, 
© and attempted to ſet it to the third, but, being unable from 
© the weakneſs of his hand, he ſaid* © [ cart do it, but it is 
EW ny will” After this, the three witneſſes went away, being 
@ defired to come again. On the day following, Bridges, in 


v4 
bs 


@ Riour, Leflec 


I ſubſcribing witneſles, ſaid to the teſtator, * Will you fign 
= jour will ?” He ſaid, he would, and again attempted to 


—) 


+ 


| ſign the two remaining ſheets, but was not able. 'Dhen 


& 
[7 
S 
_ 
R 
% 


-$ 
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| Bridges went away, and returned the next day with the 
| two other ſubſcribing witneſſes, when the teſtator being in 
= a flate of inſenſibility, Bridges proceeded to write the form 
= of an atteſtation on the ſecond ſheet, and he and the two 
EE other witnefſes put their names to it, in the room where 
E the teſtator lay. He died two days afterwards.—The queſ- 
& tion was, Whether this will was duly executed for paſſing 
# lands, according to the ſtatute of frauds ?—The leſſor of 
| the plaintiff was the heir at law. | 

{ (The words of the ſtatute are, © 'That the will ſhall be 
| © ſigned by the deviſor, or by ſome other perſon in his 
* preſence, and by his expreſs directions, and ſhall be 
$ © atteſted and ſubſcribed 772 the preſence of the ſaid dewviſor, 
& © by three or four credible witneſles (a)).” 

} The caſe was argued, by Coper, for the plaintiff, and 
= Adair, Serjeant, for the defendants. | 

| Adair mentioned, before the argument, that the caſe 
| was imperfect, in not ſtating, as the fact was, that all the 
| five ſheets were in the room, and annexed to each other, 
{at the time of the different ſubſcriptions ; but Lord Mans- 
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& Vhich the caſe was drawn up, and deſired Cowper to go 
=” 38 1f that had been expreſsly ſet forth. 
Z os  Conper [) 
{a) 29 Car. 2. c. 3: $5: 


& FIELD ſaid, he had no doubt it was ſo, from the manner in 
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If a teſtator 

is in a ſtate of 
inſenſibility 
when his will 
is atteſted, the 
will is not 
duly execut- 
ed according 
to the meane 
ing of the ſta- 
tute of frauds, 
although he 
be corporally 
preſeat. 
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3 Skyn. 227. The will in that caſe was Ch. F. Lee v. Libb, B. R. M. 1 Is, 
all written by the teſtator's own hand. & M. 1 Sh. 68, 69. 


_ that he did. But here the teitator being 1n a ſtate of inſey. 


' Preſcribed by the ſtatute. Actual ſigning 1s one of them; 


tator ſhould. be ſick in bed, and the curtain drawn. In 


been ſufficient ? The principal intent of the aCt, in requi- 


CASES IN MICHAELMAS TERM 


Cowper, — his will was not atteſted agreeably to g, 
meaning of the ſtatute. In Shrres v. Glaſcock (a), the wil 
was ſigned by the witneſſes in an adjoining room, haying 
a window, which was broken, between it and the rogy 
where the teſtator was, and it is expreſsly ſtated, that þ 
might have ſeen the witneſſes. The reaſon for r<quirizs 
the atteſtation in the teſtator's preſence 1s there mentioned 
to be to prevent the obtruſion of another will. '"Fhere ha 
been ſeveral other caſes of the ſame ſort, where, if th 
teſtator could ſee the witneſſes ſign, the court has preſume 


IN 


E anot! 
W that 
E will 
E have 
8 very 
@ whic 
| corp 
WE By t 
8 preſc 
num 
WE tion: 


ſibility, he could not poſſhbly know what was paſling. YH: ſeye! 
was indeed corporally preſent, but his mind was not there, that 
no more than if his dead body had been in the room, _” 

Adair, Serjeant—It does not clearly appear what i; *"! * 
meant by the word © nſen/ibility.” It 1s. certainly ſome. E L 
thing confiderably ſhort of death, and, if the teſtator wa WE ſtan 
alive, I do not {ee how it can be ſaid, that the will w;; &*2** 
not atteſted in his preſence. "The queſtion is, Whether the "_ 
teſtator, having done all that was neceſlary on his par, Jore 
(for nothing is diſputed but the validity of the atteſtation,, WM gn 
and the atteſtation having been made according to the 
avords of the ſtatute, a fair tranſaction ſhall be ſet aſide, Bw 
becauſe a formality required according to an implied inten. E lip 


tion of the legiſlature has not been comphed with ? The 
court has been very liberal 1n conſtruing the formalities 


yet that has been diſpenſed with, as appears by a cafe m 
Skynner (b). As to the atteſtation, the expreſſion at the 
end of the caſe of Shires v. Glaſcoack ſeems to go farther 
than the line drawn by Mr. Cozwper ; for it ſays, tie figh- 
ing of the witneſſes would be ſufficient, although the tel- 


ſuch a caſe, he could not, by any reaſonable preſumption, 
be ſuppoſed to have it in his power to ſee them. Even 
the preſent caſe it does not appear, but that the teltator 
might, by poſſibility, have opened his eyes, while the 


witneſſes were ſubſcribing their names. If he had been . 
perfectly in his ſenſes while he ſigned, and till they begat teſt 


to atteſt the will, and had then been feized with a dejiriun, 
would not the atteſtation, if completed immediately, haie 


ing the ſolemnity of the atteſtation by witneſles, is truly 


ſtated in Shires v. Glaſcock, viz. to prevent the obtrubon 
| anon 


': (a) CoB8. 8, 3 Fat 3+ 2 Saik. Vide, alfo, Le Mayne v. Stanley, C.B.E. : ha 
688. S. C. in Carth. 81. | 33 Car. 2. 3 Lev. 1.S.P. FF © The po! 
(5) B. R. H. 36 & 37 Car. 2, ſealing 1s a ſigning.” Dz&. per Hil, lg! 


= 


| 


"7 
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| nother will for the true one ; but there was no danger of 
E :1at ſort here, fince the. teſtator had aCtually ſigned the 
E il! he meant to execute before he became inſenfible. I 
E have been informed of a caſe which was before this court 
G very lately, by a gentleman who was counſel in it, in 
W hich the word © preſence” was conſtrued to mean actual 
© corporal preſence. It was a quo warranto from Plymouth, 
W By the charter of that borough, ſeven 'aldermen muſt be 
E preſent when a new one 18 elected. To make up that 
E ,umber, at the*eleCtion the legality of which was queſ- 
E tioned, one who had been in a ſtate of abſolute idiocy for 
E ſcreral years was brought to the hall, and it was held, 
@ that this was ſufficient to ſatisfy the charter; and the 
E court refuſed either to grant an information, or an iſſue to 
W try the ſanity. | 5 514 | 

E Lord MANSFIELD, — There are many particular circum- 


W tention of ſigning the others, but was not able. He there- 
W fore did not mean the ſignature of the two firſt as the 


W ſgnature of the whole will. "There never was a fig- 


EW n1ture as of the whole. "The court, to be ſure, would 
Wlcan in ſupport of a fair will, and not defeat it for a 
W lip in form, where the meaning of the ſtatute had been 
W complied with. It was upon that principle that Shires v. 


tells 
"The 
ities 
em; 
em 

the 


Wthis is'not a meaſuring caſt, where there 1s room for pre- 
Wiumption, All the witneſſes knew, at the time of the at- 
Etcitation, that the teſtator was inſenſible. He was a log, 
ther Wand totally abſent to all mental purpoſes. It was no fudden 
_ Wdchrium, or ſuſpenſion of the underſtanding. In fuch a 
ol caſe, perhaps, the court would lay hold of a very ſlight 
1 MWEpicfumption. Another thing : it is uſual in precedents of 
gills to ſay, that the witneſſes ſubſcribed at the requeſt of 
n in Wb teftator. That indeed is not expre/ſy required by the 
tor a atute, but the practice ſhews the general underſtanding, 
1 4 the nature of the thing implies a requeſt. | | 

= Willgs, and ASHHuRsT, Frftices, of the ſame opinion. 


tion, 


been 


1 
he Wtcſtation m the teſtator's prefence is as efſential as his ſig= 
have ature, and all muſt be done while he 1s in a capacity to 
Juit # ipoſe of his property. Shires v. Glaſcock was determined 
1 Wa after the ſtatute paſſed, when the reaſon and mean- 
n of Ws of the clauſe in queſtion were exaftly known. Here 
her he trunk remained, but the man was gone. He could 
Wot know whether the will that he had begun to ſign was 
Fs Woes or power of conveying his property. As to the 

'gning of the teſtator, it has never been and cannot be 
; Wilpenſed with. The courts have only had occaſton to de- 
EZ | A | cide, 


<2 © 
- 2 


2 ſtances in this caſe beſhdes the general queſtion. "Phe teſ- 
W :ator, when he figned the two firſt ſheets, had an in- 


b: Glaſcock, and other cafes of that fort, were decided. But 


= 6 | "I. A 
= BULLER, Fuflice—I am of the ſame opinion. The at- | 


B.E, E: hat which the witneſſes atteſted. He was dead to all PUr= - 
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cide, in different caſes, what ſhall be a ſigning within the 
Lone fruc meaning of the ſtatute [2]. | | 
| 'The Pea to be delivered to the plaintif, 


1779- 


[2] The ſtatute of frauds is often ſup- 
poſed to have been made upon great con- 
fideration ; on an attentive peruſal, how- 
ever, it will not appear to have been 
very accurately penned. It is I believe 
univerſally underſtood to be the mean- 
ing of the ſtatute, that the teſtator mu? 


which are to attend the execution, f 
is as univerſally underſtood that an ex. 
preſs written revocation muſt he eye. 
cuted with the ſame ſolemnities as a 
original will ; but, in the clauſe (4 6, 
relative to ſuch revocations, the 4. 
ſcription of the witneſſes is not directed, 


fign in the preſence of the ſubſcribing while, on the other hand, the fignin D 
witneſſes [FF]. Yet there is no ex- by the teftator in their preſence is 1n ſuch was 
preſs proviſion for that purpoſe in the caſe expreſsly preſcribed. « 47 
clauſe (4 5.) deſcribing the folemnities | Lond 
[1] But Yide Grayſon v. Atkinſon, ſame was determined by Sir 9,4; Wl wha! 
Canc. 1752, where Lord Hardwicke Jekyll. 3 P. W, 252. And in £li ay 
determined, that it is not neceſſary, m v. Smith, Canc. H. & M. 27 Go, 1, 3 ferio 
the caſe of a will, that the teſtator Lord Hargavicke, aflifted by Willes, Ch, = had 
ſhall ſign in preſence of the witneſſes; ]. Strange, Maſter of the Rolls, ani WR creC 
and that it is ſufficient if he acknow- the Chief Baron, decided that a will a. WA whi 
ledge his hand-writing to them all, teſted by three witneſſes, in the Pre- E that 
though at different times. 2 Yez. 454. lence of the teſtator, and acknowledge 'T 
See, alſo, 3 Med. 218. & Lee v. Libb, by him in their preſence to have been WIS +1. - 
B.R. M.1W.& M. 1 Show. 68, 69. ſigned and ſealed by him, but not figned N 
Di&. per Dolbin, S$. P. and Stonehouſe in their preſence, was a good revoca« 5 bo 
v. Evelyn, Canc. E. 1734, where the tion of a former will under 6. ; _ 
acti 
s L 
Friday, x2th - . | Þ fuch 
fam WooOLLEY againſ/ CLOUTMAN. es 
go & obje 
AQtions for AFTER a verdict for the plaintiff in an aCtion, in ths WA _ 
we an occu- court, for uſe and. occupation, the damages being dict 
ion cannot : & fort 
wg maintained ONly 17. 7s. 6d. Baldwin obtained a rule to ſhew caule, Wl © 
in the court of Why the defendant ſhould not have leave to ſuggeſt on the WF it" 
conſcience in roll, that the damages recovered were under 40 s. and that Wl 
Londen. the defendant, at the time when the aCtion was brought, WE fam: 
was an inhabitant, Ec. in the city of London, and liable to WR wii 
| be ſued in the court of conſcience there, under the ſtatute E the 
3 Jac. I. c. 15. [1]. | I 
[ 245 J That ſtatute {/e2. 4.) enafts, that if. it ſhall, in any Wn at's 
action of debt or afſſumpſt proſecuted any where out of the WM . 
ſaid court of requeſts, appear that the debt to be recovered WM ..... 
doth not amount to 40 s. and the defendant [2] ſhall oy E be t 
| & ant | 
Fr] This was the firſt of thoſe courts [2] By & 2. the right of ſuing in this Wl = 
of ſummary juriſdiction called courts court, 1s only given to © every cuz Ty 
of conſcience. It had been erefted and freeman or any other perſon inha- | Cul] 
before, but did not receive the ſanftion biting within the city or its liberties, Rag 
of the legiſlature till this ſtatute of being a vicualler, tradeſman, or la- 3G 
Jac. 1. bouring man,” againft. perſons of '3% Wl Fo 


ſam? 


IN THE TWENTIETH YEAR OF GEORGE tIt. 24s 


by ſufficient teſtimony, or his own oath, that he was inha- 1779. 
biting and reſiant 1n London, or the liberties thereof, when 

the action was commenced, the plaintiff ſhall not have yy ,a:.:.ex 
any coſts of ſuit, but ſhall pay the defendant his coſts. againſt 
& But, by /e7. 6. it 1s provided, that nothing in the act ſhall CLoutTmas. 
W cxtend to © any debt for any rent upon any leaſe of lands 

& « or tenements, or any other real contrafs, or any other 

E « debt that ſhall ariſe by reaſon of any cauſe concerning a 

| « teſtament or matrimony, or any thing concerning or pro- 

| « perly belonging to the eccleſiaſtical court.” | 

| Dunning now thewed cauſe, He inſiſted, that this caſe 

E was within the exception, the words of which are not 

© « any action of debt for rent,” but * any debt for rent ;” 

© and therefore the ſubſtance not the form of the action was 

E what the legiſlature had in view, the intention being to. 

© prevent queſtions of title from coming before this in- 

E fcrior juriſdiction. He mentioned a ſimilar cafe wich 

W had been before the court ſome time ago, on the ſtatute 

E erecting the court of requeſts in the Tower Hamlets (a), in 

& which there is an exception (6) in the very ſame words with 

E that in the at of Fames I. 

= The Solicitor General, and Baldwin, argued in ſupport of 

E the rule. They ſtated, that ſuch actions had been uſually 

E brought in the city court of conſcience, and contended, 

& that, by © other real contrafs,” was meant, covenants for 

E rent by deed, and that the exception only extended to [ 246 ] 
E actions for rent upon ſpecialties. 

& Lord MansFiELD,—It may have been uſual? to bring 

& ſuch actions in the city court ; if the defendant makes no 

E objection, the cauſe proceeds of courſe 3 but there 1s na 

E initance where the point has been litigated, and the juriſ- | 
E diction allowed. 'The title may come in queſtion in this 


—] 


n | may « | | 
W fort of aCtion ; if brought, for inſtance, by a deviſee or | 
the AE purchaſor. We think this caſe is within the exception ; | 
ht WE: | | and, 


Y lame deſcription. 'The 4th ſeftion, 1191. the ſuggeſtion ftated both the 
E wich gives the defendant coſts when plaintiff and detendant to be citizens of _ 
E the damages are under 40 5. makes it London, 'The aftidavit in this caſe of | 
$ neceſſary for him to prove that he was I/oolley v. Cloutman, tated only the 
@ nhabitant and refiant of the city as defendant's refiancy, and the rule did 
& 4%2ve, but ſays nothing reſtriftive of not go to the ſuggeſtion on the roll of 
ſg the deſcription of the plaintiff, How- any thing touching the plainiiff's de- 
$ fver, | ſhould ſuppoſe both clauſes muſt ſcription, or where he inhabited. —By 


Þ F bc taken together, and that the defend- 23 Geo. 2. cap. 30. which eſtabliſhed 

] WE ="! ought to ſhew that the plaintiff was the court of the Tower Hamlers, there 
this 4 {uch a perlon as 15 authoriſed by F 2. to is no reſtriction as to the plaintiff, and 
yen © luc in the city court. So it ſeems to any perſon may be ſued who reiides, 
"P E dave been underſtood in Hickman v. keeps a ſhop, ſhed, ſtall, or ſtand, 


& Colley, B. R. M, 1 3 Geo. 3. 2 Str. ſeeks a livelihood, or trades, or deals, 


1z- IE £220; and in Brampton v. Crab, B.R.H. within the diſtrict ($ 5.) | 
the WA 3 ©-2: 1. 1 Ser. 46. and Pitts v. Car- (a) 23 Gee. 2. c. 30. 
me =: 2. RT. 16 Geo. 2, 2 Str. (5) F 20. 
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WooLLEY 
againſt 
CLouTMaAN. 


CASES IN MICHAELMAS TERM 


and, in the. caſe alluded to by Mr, Dunning, we hag al 
formed the fame opinion ; but it was compromiſed, It 
was treſpaſs againſt the officers of the court of confiencs 
of the Tower Hamlets, for taking goods in EXECution. upy 
a judgment in that court [1]. 

BULLER, Frftice, ſaid, the conſtruftion put upon th; 
words © real contrafts,” was very improbable, becauſe, ; 
the time when the act paſtled, 1t was not neceſſary that 
leaſes ſhould be in writing, much leſs by deed, which eye 
yet is not required. 'Fhat, before this aCtion for ufe an 
occupation came to be uſed, (after 11 Geo. 2. c. 19. { 14, 
it was common to bring debt for rent on parol leaſes. 


The rule diſcharged (a) [+ 69], 


1] By 23 Gee. 2. c. 30. F 1. exe- Burrows, infra 250, and Wiltfire y, 
cution is given againſt the body or Lloyd, infra 366. 


goods. 


Monday, 15th 
N | 


QYV, 


If an a&ion 
of aſſunipſit is 


brought a- 


mm an ine 
abitant of 

Middlefex by 
an admirviſtra- 


er, and the 
damages found 


are under 40 5s. 


the defendant 
1s intitled to 
have that 
ſuggeſted on 
the roll in the 
ſame manner 
as if the plain» 
tiff had ſued in 
his own right. 


ad 247 ] 


| (a) Woolley v. Chutman, ſupra, p. Wiltſhire v. Lhyd, infra 381 
244. Ailkway v. Barrows, infra 263. | | 


[+ 69] Yide Stean v. Holmes, C.B.E, 


(a) Vide the next caſe, Ailway v. 11 Geo. 3. 2 biackſt. 754. 


Wasz, Adminiſtrator, againſf WyBuRD, 


PHB was an aCtion of aſſunpfit upon a running account, 
and the ſtatute of limitations being pleaded, it ap 
peared, on the trial, that none of the zzems were within 
the fix years, except one article of 10s. and the plaintiff ac- 
cordingly had a verdict only for that ſum. 'The defendant 
having applied for leave to ſuggeſt on the roll, that he 
lived, at the time of the action brought, in the county of 
Middleſex, and was liable to be ſummoned to the county 
court under the ſtatute of 23 Ges. 2. c. 33. by which, m 
ſuch caſes, the plaintiff is not to have his coſts, but to pay 
double coſts to the defendant. A rule-to ſhew cauſe was 
granted. | | b 
Howorth now ſhewed cauſe, and contended, that this 
caſe was not within the meaning of the aCt, as perſons 
ſuing mn the * character of adminiſtrator or executor, are 


not hable to the payment of coſts eyen where there 1s a ver- 


dit againſt them. 


"The Solicitor General, on the other fide, inſiſted, that the 
defendant had a right to the ſuggeſtion whatever conſe 
quence it might have, and ſaid, that if it ſhould not entitle 
him to coſts from the plaintiff, it would exempt him from 


the payment of coſts. 


Lord MANSFIELD aſked if there was any exception as t0 
adminiſtrators in the ſtatute, and it appeared that there 3 


no ſuch exception. | 
| "The rule made abſolute (4) 
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Monday, 15th 


Nov, 


DINGWALL again// DUNSTER, 


Nothing but 
an expreſs de- 
claration by 
the holder 
will diſcharge 
the acceptor 
of a bill of 
exchange, 


E THE plaintiff, as indorſee of a bill of exchange for 
| 1 100/. dated 1oth Zuly 1774, and payable in hve 
months, brought an aCtion of af/ump/it againſt the defend- 
W :nt, as acceptor. 'The cauſe came on to be tried before 
E lord MANSFIELD, at the laſt Sittings for Middleſex, when 
W two ſorts of defence were ſet up. ' 1. 'That the bill was 
© civen for money won at play. 2. That the plaintiff by his 
E conduCt, (though not in expreſs terms,) had agreed to diſ- 
© charge the acceptor, and ſeek his remedy only againſt the 
E drawer. To prove that the money was won at play, the 
E cfendant's counſel called the drawer, (one Wheate, ) who 
© had been diſcharged under an inſolvent debtors” act ; but, as 
E his future effeQts {till remained liable to the debt, his Lord- 
I ſhip rejected him as an inadmiſſible witneſs [+ 70]; and 
© the cauſe went to the jury only on the other queſtion [1]. 
E They found for the defendant ; upon which the plaintiff 
E obtained a rule to ſhew cauſe why there ſhould not be a 
= new trial, which came on to be argued this day. 'The 
W moſt material facts of the caſe were as follows : 'The bill 
= was accepted by the defendant, merely to lend his credit, 
@ and accommodate the drawer. Fitzgerald, the payee, 
W indorſed it to the plaintiff, and delivered it to him, in 
W payment for jewels. After it became due, the plaintiff, 
2 underitanding that the acceptor never had any conſfidera- 
E tion for accepting it, and that Wheate was the real debtor, 
EE rote to one Ready, ( Wheate's attorney,) on the 6th Fe-' 
 1r.ary, and on the 4th of Nevember 1775, preſſing. him for 
W the payment. Dwunfler, on the 13th of February 1775, | 
E wrote a letter to Dingwall, thanking him in ſtrong terms | 
| for not proceeding againſt him, but mentioning in the 

lame letter, that he had been informed by a perſon who 

had been ſent from him to Dingwall on the buſineſs, that | | 
I /VGcate had taken up the bill, and given another, to Ding- - 
We walls ſatisfaction. It did not appear that Dngawall took | | 
47 notice of that letter. Dingwall for ſome time received 
3 intereſt upon this bill from 7/heate, and alſo the principal 
Educ by another bill, which was made at the ſame time, 
2d drawn and accepted by the ſame parties, and under 


Z ike circumſtances. 'The plaintiff ſuffered ſeveral years 
4 to 


£2482 


3 [+ 70] But, vide Abrahams, qui tam, 

» Bunn, B. R. T. 8 Geo. 3. 4 Burr. 

i SY 

We [1] If it had been proved, that the 
money won at play, it 


2 ll was for 
3 would have 


W Vor. 1. 


been void in the hands of 
RK 


the plaintiff, though an innocent in- 
dorſee for a valuable conſideration. 
Vide the caſe of Bower v. Bamptor, 
B. R. T. 14 Geo. 2. 2 Str. 1155. and 


infra 


Lowe v. Waller, T. 21 Geo. 3. 
730. 


. 
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1779. to elapſe without calling upon Dunſter, or treating him 
; his debtor. 
Dincewar, Dinning, and Copper, in ſupport of the verdic.—T}; 

againſt Solicitor General, Peckham, and Baldwin, for the plaintif 

DuNSTER. For the defendant, it was argued, that the holder of , 
| bill of exchange may diſcharge ; acceptor without receix. 
ing payment, or delivering up or cancelling the bill. Th 
fuch diſcharge may be implied as ſtrongly from circum. 
ftances in the conduct of the holder, as it he had expreſſeg 
it in direct words. 'That the queſtion was a mere queſtiqn 
of fact, to be determined by a jury 3 and the behaviour 
the plaintiff in this caſe ſhewed clearly, that he had abn, 
doned all recourſe againſt the acceptor. 'Fhey cited a ca: 
of Black v. Peele, which was firſt tried before Lord Maxx. 
| FIELD, and afterwards before DE GREy, Chief Fuftice, and 
alſo Walpole and others v. Pulteney, wn the court of Exc. 
guer, which had been tried a tew months ago, and in 
which, they ſaid, there had been an implied diſcharge of 
the acceptor, and, upon that ground, (the jury having 
found a verdict for the plaintiff) the court had granted z 
new trial. 

On the other fide, it was inſiſted, that there was no cafe 
where any thing ſhort of an expreſs diſcharge had been hell 
to preclude the holder from having recourſe upon the ac- 
ceptor. 'Vhat ſilence towards him, for any length of time 
within the years preſcribed by the ſtatute of limitations, 1s 
not enough. 'The holder may proceed againſt a drawer or 
indorſor, (if he has given proper notice of the non-payment 

a 249 ] by the acceptor when the bill fell due,) and recover patt 

againſt him, and yet recur, for the remaining part, to the 
drawer. In the caſe of Black v. Peele, there was an exprels 
diſcharge. 'The caſe was this : One Dallas was the drawer, 
Peele the acceptor, and Black an indorſee. Black arretted 
Peele, but finding that no conſideration had been given tor 
the acceptance, his attorney took a ſecurity from Dallas, 
and ſent word to Peele, & that he had ſettled with Dallz, 
« and he need not trouble himſelf any further.” Dat 
afterwards became a bankrupt, and then Black demanded 
payment of Peele. In Walpole v. Pulteney, a book of the 
plaintif®s own was produced, in which the bill was 
tered, and over againſt it this memorandum, * Mr. Pul: 
« teney's acceptance annulled [2].” 

Lord MaxsFiELD,—There is no doubt but a holder of 1 


bill may diſcharge any of the parties, but there 1s ye dif- 
erence 
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[2] That caſe was tried, a ſecond ſwore, that Yalpole had poſitively #* 
time, at Guildhall, at the Sittings after greed to confider Pulteney's acceptance 
this term, before Skynner Chief Baron, as at an end. The jury found for the 
when Alexander, who had indorſed the defendant. Walpole had kept the bil 
bill to Walpole, was produced as a wit- from 1772 to 1775, without callwg 
neſs on the part of the defendant, and upon Pulteney. 

I | 


iN THE TWENTIETH YEAR OF GEORGE 111, 


E ference between the acceptor and the others, that the ac- 
E ceptor is firſt liable, and, to be entitled to have recourſe 
$ againſt him, It 1 not neceſlary to ſhew notice given to him 
E of non-payment by any other perſon. In the preſent caſe 


1 WE :ic queſtion is, whether any thing has in faEt been done to 
- WE diſcharge the defendant. "The plaintiff being appriſed that 
at cate was the perſon for whoſe benefit the bill was 
n. WE jrawn, did right in conſidering him as his debtor, and re- 
ed WE curring to him for payment. 'Dhe defendant was ſenſible 
on E of his kindneſs in not reſorting to him in the firſt inſtance, 
of WW nd wrote to thank him for it. No uſe was made at the 


E trial, nor on the preſent argument, of what might have 
E been a material circumſtance, v2. the defendant's having 
E \ritten to the plaintiff, that he had been informed by a 


x 


= 


E perſon who had been ſent from him to the plaintiff to talk 


s 


che. E with him about the bill, that it had been delivered up to 


nf 
* 


W 7 heate. Probably the fact did not warrant him in this aſ- 
E ſertion. If the plaintiff, by any thing in his conduct, had 
E confirmed him in ſuch a belief, it might have altered the 
E caſe; but nothing of that ſort appears. I think there is 
E to ground to ſay he was diſcharged. 

E WILLES, Zrftice,—I am of the ſame opinion. I do not 
E think filence can diſcharge the acceptor. No caſe of a tacit 
E diſcharge has been produced. In Black v. Peele, the dit- 
@ charge was in expreſs words. In Walpole v, Pulteney, the 


vg 
ed 3 


ee 33S: 


Cale 
held 
@ AC» 
time 
18, 18 


cr 0 WE diſcharge. Beſides that caſe is ſtill depending. 


ment -- ASHHURST, Fu/tice,—l am of the ſame opinion. An 
* part WE acceptor makes himſelf a debtor, and his caſe 1s different 
0 the 4 from that of the other parties to the bill. Nothing but an 
cprels I expreſs diſcharge will do. "The defendant endeavours to 
awe, Wi prove a diſcharge from letters, but they do not come up ta 
"_ Et, and the conduct of the plaintitt amounts only to indul- 
en 10T | | 


gence towards the acceptor. 

© BULLER, Fuftice—l am clearly of the ſame opinion. 
E Nothing but an expreſs agreement can diſcharge an accep- 
tor. And nothing of that ſort appears in this caſe. The 
Eplantiff's conduct meant nothing more, but that he would 
Wiry to recover from the drawer, who was the original and 
Wiruc debtor, if he could. | 

| —_ The rule made abſolute {+ 713. 
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E caſe was put upon the entry in the book being an expreſs 
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DinGwaLll 
againſt 
DuNSTER, 


[i250] 


er of 1 F | | _ the following indorſement was made on 
. ET] Eris v. Gals +R:M | : 
his dil REF 7H, LINDO, B.R.M, the bill; viz. © Received on account 


24 Geo. 3. of this bill 3./. 15 «. 


nce WE 51- . 
fere = /ump/it, by the payee of a bill of maining 26/7. 45s. 87. 


A. Balance re- 


I promiſe to 


ively 4 exchange, tor 30/1. againſt the accep- | pay to Mr. Themas Ellis within three 
ceptance RE.” M1 The drawer an4 acceptor were months from the date of this.” Signed 
; for the WE hers. When the bill became due, by Fames Galindo, who was the drawer. 


t the bil 
t cally 
R-'2 


_ z 
ade ita eo bot, PN gy 
WE if EE Ie IAN Eats _ 


-- 77 Plaintiff received of the drawer, 'The balance was never paid, and, at 
> 135 44, and, at the ſame time, the dillance of three years, this ation 
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1779. was brought againſt 


theacceptor. 'The cauſe 
was tried before Lord 
by "og js Mansfield, who thought 
D lo. TER, FR acceptor was dil- 


charged, and non-ſuited 

the plaintiff. : 
On a rule to ſhew cauſe, why there 
ſhould not be a new trial, Lord Manj- 


field ſaid, he did not think the cale at 


all interfered with the determination in 
Dingwall v. Dunſter, which had been 


cited as a ground for the application. 


However, the rule was granted. 

The Solicitor Cnr (Lee), and 
Baldwin, for the plaintiff contended, 
that the indulgence for three months 
could no more be held to amount to a 
diſcharge, than the payment of part; 
and that it was clear law, that payment 
of part by the drawer would not dil- 
charge the acceptor. An acceptor and 
drawer ſtand in different ſituations. 
'The indorſement was made to prevent 
an imputation of /aches, becaule delay 
in coming againſt an acceptor, may 


diſcharge a drawer or indorſer. But 


nothing under the limitation of fix years 
will diſcharge the acceptor. 


{ 251 ] 
Monday, 1 5th 


Nev s TR- Plaintiffs, Planche and Facquery, merchants mn 
Lonan, inſured goods, ** on board the Swediſh ſhi 


If goods are 
xnſ{ured on 


Lord Marn:feld, — The doubt is, whe, 
ther, inſtead of a nonſuit, the queſtion 
ſhould not have been left to the jury, j 
being a quettion of intention ariſing gy 
of the circumſtances. The bill wa, 
probably an accommodation bill, as the 
drawer and acceptor were brothers, 

WiHLLES, Juſtice, —It was eſtabliſh. 
ed by Dingwall v. Dunſfter, that lay; 
will not diſcharge the acceptor, My 
doubt 1s, how far vhis indorſement yz. 
cefjarily diſcharges the acceptor, and [ 
think that queſtion ought to have been 
left to the jury. 

BuLLER, Fuftice,— There is ng 
doubt as to the law. It 1s as has been 
ſtated by the counſel for the plaintif, 
I rather think the caſe ſhould have 
gone to the jury. But I am ng 
therefore of opinion, that there ſhould 
be a new trial. 'The indorſement could 
not have been meant as an additional 
f-curity, for the drawer was equally 
liable before. I ſhould have left the 
queition to the jury, but with very 
ſtrong obſervations; and, as the de- 
mand 1s ſo ſmall, 1 do not thiak there 
ſhould be a new trial. 

| The rule diſcharged, 


PLANCNE' and Another, again// FLETCHER, 


board a ſhip 
from London 
to Nantz, 
with liberty 
to call at 
Oftend, and 
ſhe 1s -clcar- 
ed only for 
Oftend, but 
ſails directly 
for Nantz, 
that being the 
known courle 
of the trade 
in order to 
ſave certain 
duties both 


xn England and Francc, there i 


xevenue laws, 


« called the Maria Magdalena, loſt or not loſt, at and 


« from London and Ramſgate to Nantz, with liberty to call 
© at Offend, being a general ſhip in the port of Z-ndon for 


« Nantz.” "There was a declaration in the policy, that 
the inſurance was made on account of © certain perſons 
& carrying on trade under the name and firm of Valle & 
« du Plers Monſieur Lufeau le Feune, Guillaume Albert, 
& Poitier de la Gueule.” 'Fhe defendant underwrote the 
policy for 300 /. at three guineas per cent. 'The ſhips 
clearances from the cuſtom-houſe in London, and her othet 
papers, were all made out as for Offend only, but the ſup 
and goods were intended to go direatly from .9ndon 0 
Nantz, without going to Offend. Bills of lading, in the 


Frenc 
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s no fraud on the underwriter ſo far as to vacate the p0* 
licy—If an inſurance is made before the commencement of hoſtilities, but when eve!) 
body expects a war immediately, the inſured is not bound to give the underwrltT 
notice, though the ſhip do not ſail till after the war takes place, and the vnderwrie 
is liable in caſe of copture—The courts in this country do not take notice of fore!g" 
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French language, dated the 18th of Fuly 1978, were ſigned 
by the captain in London, but purporting to be made at 
Offend, and that the goods were ſhipped there to be deli- 
vercd at Nantz. 'Fhe policy was ſubſcribed by the defend- 
ant on the jth of July, and the lading was taken in be- 
E tween the 24th of Fuly and the 17th of Argu/f, "The pro- 
EB camation for making reprifals on French thips, Oc. bore 
date the 29th, and appeared in the Gazette on the 311t of 
Fuly. Two underwriters had ſigned the policy after the 
proclamation, at the fame premium of three guineas; one 
on the 31ſt of Zuly, and the other on the 5th of Augyft, 
The ſhip ſailed on the 24th of Argy/t, and was taken by a 
King's cutter on her way to Nantz. After her departure 
' from Graveſend, the captain threw overboard all the papers 
he had received from the cuſltom-houſe at London. They 
had been obliterated by the cultom-houſe ofhcers at Graveſ> 
end, and were no longer of any ufe. 'The ſhip was re- 
leaſed by the Admiratty, but the goods were condemned. 
"The plaintiff had no connection or thare in the ſhip. Such 
were the material facts of this caſe, as they were ſtated 
this day, by Lord MansritlD in his report, upon a rule to 
ſhew cauſe why there ſhould not be a new trial. "The 
cauſe had been tried at the laft Sittings at Guz/dhall, and a 
verdict found for the plaintiffs. "The grounds of the ap- 
plication for a new trial were two. 1. 'That there was a 
fraud on the underwriters, the ſhip having been cleared 
out for Oftend, and yet never having been deſigned for that 
place. 2. "That, as hoitilities were declared atter the po- 
licy was ſigned, and before the ſhip ſailed, the defendant 
ought to have had notice, that he might have exerciſed his 
diſcretion whether he would chuſe for a peace premium to 
run the riſk of capture. Beſides the facts above-mentioned, 
his Lordſhip ſtated, that the plaintiffs had produced evi- 
dence to ſhew, that all ſhips going with goods of Pritifh 
manufacture to France clear out for Offend without mean- 
Ing to go thither, and that this is univerſally underitood by 
perſons concerned in that branch of commerce. "The rea- 
lon ſuggeſted for clearing out for O/end, and afterwards 
making bills of lading as from that place, were, that the 
hght-houſe duties are ſaved, which are payable when the 
voyage is known to be direatly down the Channel, and 
that the French duties are leſs upon goods from Offend, 
than from England. Og . 

The Solicitor General, and Bower, for the plaintiffs — 
Dunuing, and Davenport, for the deiendant. 

For the defendant, the fabrication of falſe and colour- 
able papers, and the ſuppreſſion of the true deſtination of 
the ſhip, were urged as circumſtances of fraud, tending 
to miſlead the underwriter, as to the voyage intended to be 
Inſured, and the nature of the riſk. But the ſecond ob- 
R 3 jeCticn 
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1779. jection was chiefly relied upon, and it was ſaid, that { 
was the duty of the inſured to have given the underwriter 
Piaxcas! information, that the ſhip continued in the River after the 
againſt proclamation. It was alſo contended, that in time of war, 
FLETCHER, the exportation of enemy's property, even in ncutral bot- 
toms, was illegal, and that an infurance upon fuch goods 

was void, 

In anſwer to this, it was ſaid, in the firſt place, that 
there was no compulſion, by the terms of the infurance, 
for the ſhip to go to Offend. If her fixed deſtination x 
underſtood by the underwriters, had been from England 
to Oftend, and from Oftend to Nantsz, the policy would 
have been otherwiſe worded; and the courſe of the trade 
being notorious, the defendant could not be deceived or 
miſled by her being cleared out for Offend. As to the 
ſecond objection, the rupture with France was impending 
and expected b all the world at the time when the policy 
was ſigned, "The proclamation did not contain an inter. 
diction of commerce between the two nations z the packets 
and mails paſſed regularly between Dover and Calais long 

_ afterwards. "There was nothing illegal in exporting or 
f 253 ] infuring French property in neutral bottoms after the pro- 
clamation, and the premium on ſuch goods in neutral 
_ ſhips did not rife for a long time after the commencement 
of hoſtilities. If the tranſaction had »? been ſtrictly legal, 
there were caſes where the court had refuted to grant 1 
new trial on that ground when the objection was agaiit 
the juſtice and conſcience of the caſe (a). 

Lord MaNsFELD, — This verdict is impeached upon two 
grounds. 1. It -is ſaid, there was a fraud on the under- 
writers in clearing out the ſhip for Offend when ſhe was 
never intended to. go thither. But I think there was no 
fraud on them, —perhaps not on any body. What had 
been practiſed in this caſe was proved -to be the conſtant 
courſe of the trade, and notoriouſly fo to every body. 
The reaſon for clearing for Offend, and ſigning bills of 
lading as from thence, did not fully appear. But it was 
gueſſed at. The PFernuers Generaux have the management 
of the taxes in France, As we have laid a large duty on 
French goods, the French may have done the ſame on 
ours, and it may be the interett of the farmers to connive 
at the importation of Zxgl:/h commodities, and take rs 
dutics, rather than ſtop the trade, by exaCting a tax which 
amounts to a prohibition. But, at any rate, this was n0 
fraud in this country. One nation does not take EN 

tne 


(a) They cited Deerly V. the Ducheſs cognized in Allen v, Peſball, C. B. M, 
of Mazarine, B, R. H.8IW. 3. 2 Salk. 18 Geo. 3. 2 Blackſt. 1177. IF & 
046. Smith v, Page, M. 8 W.3. B. alſo Edmonſon v. Machell, B, KR. 


R. ibid. 644. Sparkes v. Spicer, B. R. 27 ny: 3+ 2 Term Rep. 4+ 
H. 10 W. 3. 2 Salk, 648—9S, P. re- 
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the revenue laws of another [oF]. With regard to the 
evaſion of the light-houſe duties, the ſhip was not liable 
to confiſcation on that account. 2. 'The ſecond objeCtion 
is, that the policy was made before, and the ſhip failed 
after, the proclamation for reprifals. But every man in 
England and France, on the 17th of Fuly, expected the 


actually commenced z but the ambaſſadors of both coun- 
trics were recalled; the Pal/las and Licorne were taken ; 
the fleets at ſea ; and, as it appeared afterwards, waiting 
for each other to fight, It does not appear that the goods 
were French property [1]; an Engliſhman might be ſending 
his goods to France in a neutral ſhip. But it is indifferent 
whether they were Engliſh or French. "The riſk inſured 
extends to all captures [2], and as to other underwriters 
ſigned at the fame premium, after the proclamation, it 
appears that the war riſk was in view when the defendant 
ſigned, Shall he avail himſelf of an event which encreaſes 
the riſk, but which he had in contemplation when he 
underwrote the policy ? I am of opinion that there ſhould 
not be a new trial. _ | | 


The rule diſcharged [+ 752]. 


the perſons in whom the interelt was 1 Yez. 317. 


JonunsToN and Another again/? SUTTON. 


TH15 was an action on a policy of inſurance on goods 

on board the ſhip Fenus, loſt or not loſt, © at and 
« from London to New YoRx, warranted to depart with 
* convoy from the Channel for the voyage (a).” 

The cauſe was tried before Lord MansFiELD, at the 
laſt Sittings at Gwzi/dhall, and a verdi&t found for the 
plaintiffs. 'The defendant obtained a rule to ſhew cauſe 
why there ſhould not be a new trial, which came on to be 
argued immediately after the foregoing caſe of Planche v. 
Fletcher. The facts, upon his Lordſhip's report, appeared 
to be theſe : The ſhip was cleared for Halifax and New- 
York. She had proviſions on board, which ſhe had a 
licence to carry to New-York, under a proviſo in the pro- 
hibitory act of 16 Geo. 3. c. 5. But one half of the cargo, 
including the goods which were the ſubject of this policy, 

: was 


(8) Vide Lilly v. Ever, ſupra, H. 19 Gee. 3. þ. 73+ 
R 4 


immediate commencement of a war, I will not ſay it was 
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againſt » 
FLETCHER, 


[tF] S. P. Boucher v. Lawſon, B. declared being French, and from the 
R. H, 8 Geo. 3. Caſes Temp. Ld. Hardw. condemnation at the Admiralty. | 
85. 89, 90. Holman v. Johnſon, B. [2] The deſcription of the riſk was 
R. T. 15 Geo. 3. Cowp. 341. 343+ in the uſual printed form. 

[1] It was aſſumed by the counſel [+ 72] Yide Henkle v. the Royal Ex- 
for the defendant, from the names of change Afitronce Company, Canc, 1749. 


Monday, 
15th Nov. 


An aſſurance 
of a voyage _ 
exprelsly pro. 
hibited by the 
laws of this 
country, is 
voids 
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JonunsroN 


SUTTON. 


the clearances. 


Lord MansFiELD, —The whole of the plaintiffs' calc 

goes on an eſtabliſhed practice, direQly againſt an at of 

Ne ie parhament. If the defendant did not know that the goods 
NM: were unlicenſed, the obj<ction 1s fair as between the par- 
ties. If he did, he would not deſerve to be fayoured, 

But, however that may be, it was illegal to ſend the goods 

to New York, and, in pari delifto, potior eft conditto defer 

dentis. It is impoſſible to bring this within the caſes 


[1] The ſtatute (F 1.) prohibits all 
commerce with the province of New 
York, (among others,) and confiſcates 
all ſhips and their cargoes which ſhall 
be found trading, or going to, or 
coming from trading with them. Then 
there 1s a proviſo (4 2.) excepting ſhips 
laden with proviſions for the uſe of his 
Majeſty's fleets or garriſons, or the 
mnhabitants of any town poſſeſſed by his 
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1779. Was not licenſed, and was not calculated for the Halifax 

| market, but for New-York. "There had been a proclamz. 

tion by Sir William Howe to allow the entry of unlicenſeq 

againſt goods at New-York, and though there were bonds uſually 

giyen at the cuſtom-houſe here, by which the captain 

' engaged to carry the goods to Halifax, thote bonds were 

afterwards cancelled, on producing a certihcate from an 

officer appointed for that purpoſe at New-York, declaring, 

that they were landed there. 'The commander in chief 

had no authority under the a& of parliament to ifſue ſuch 

proclamation, or to permit the exportation of unlicenſeq 

goods. The PYenus was taken in her paſſage to New 
York [17], by an American privateer, | 

F255 ] Dunning, and Peckham, for the plaintifts.—The Solis 

General, and Lee, for the defendant, 

On the part of the plaintiffs, it was contended, that a 

verdict agreeable to the juſtice and conſcience of the cate, 

although the tranſaEtion might not be ſtrictly legal, woul! 

not be ſet aſide by the court. "The cafes cited on this 

point in Planche v. Fletcher (2), were infiited upon, and a 

modern caſe of Burton v. Thompſon (a), was alſo mentioned, 

in ſupport of the ſame doctrine. 

On the other fide, it was faid, that the plaintiff's counſel 

were ſo well convinced that the objettion was fatal, that 

they called for the cryer to nonſuit their chents, but the 

jury delivered their verdict before he could be found, 

That there was no imputation. on the defendant in making 

this defence, becauſe, on the face of the policy, it was 

lawful; for licenſed goods might be legally carried to 

New York. He was to preſume that the goods injured WE 

were licenſed. The inſurer has no opportunity of teeing 


ET! 
3 Jeant 
=_”. . 
Y juſti 
= - 7. 
= {ubjc 
Wha 
3 

HY corp 
| tat 
= decl; 
2 » 
3 an 1! 
AI of a 
WE clar: 
oper 
J decl; 
daſh 


own 


which 


Majeſty's troops, provided the maker 
ſhall produce a licence, ſpecifying tne 
voyage, &c, and the quantity and 
ſpecies of proviſions; but by the ſame 
roviſo it 1s declared, that goods not 
F-cenſed, found on board ſuch bps 
ſhall be forfeited. | 
(z) Supra, ÞP+ 253s Note (a). 
(a) B. R. M. 32 Geo, 2. 2 Butr 
664. 


Ko; 
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which have been cited, becauſe here there was a direCt 1779. 

| ontravention of the law of the land, —As to the nonſuit, , _ 

] it had been recorded, I ſhould have let it aſide, that JonnsToN 
| the plaintiffs might not imagine themſelves injured by the againſt 
E .Imiſion of their counſel. SUTTON, 


The rule made abſolute [0F}. 
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[1] Vide Delmada v. Motteux, B, R. M. 25, Geo. 3. 


> — "Ex 7 B-LTS _ 
honey rn gan - 
Sh _ X 
* . = _—_ - - - 
: RS 


Dri i a re 
= "J= 
0 Sp 


: _ . = 
DE - 
” ""_ 
p re I = <a << — 
——_—_——— — co _—_ > —_— - == —_ 
WS - =D —_—_— tn _XE 1 .— _— 
> 4 Fe wa Bn wear as «| 2 
__—_— a. ”» oo 
— I _ 4 pot - 
ger $5 iT = 7 bye OE 
— 4, _— WY we + => * = A 
m5 \ p : >; ry by A = ES L 
_— —_ y- - —— ——_ 
k. he -_ * 3 IS > a b 


= SCH COL MIEER mo on 
—————_— — —————— — 

: — —— — I > + 

hs w—__n dS Sow << Docs. -. Da 
> — Song 9 Þ = pe _ —_—_— 

_ -—y I - M2: —_ . 

a oy wb, oo — 20x 
ELD - CSS a i). x 
—_ - re dE — CO 


[ 256 } 


Nt in} WHiTE and Others. Tueſda 
LEE «in ff 16th Nor? 
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hs.” 


HIS cauſe, which was an action of treſpaſs for taking The inhabi- 


>» ay . tants of one 
ds. was tried before HrearTtn, Ser- 
the plaintiff S gOO Sg. S) 3 market town, 


3 e's city, borough, 
q juſtihed under the ſtatute of 1 & 2 Philip and. Mary, or town cor- | 
W cap. 7. (a). A verdict was found for the plaintiff, but porate, are not 
E ſubject to the opinion of the court on a caſe which ſtated ;— aq v4 = 

That Frome is an ancient market-town, but not a town M by , ; OR 
W corporate, nor having any guild, fraternity, or liberty ; ſelling woollen 
that the plaintiff, at the time of ſeizing the goods in the cloth, &*. in 
W declaration mentioned, did not inhabit in Frome, but was ther market 


= : - : towns & 
Wan mhabitant of the city of Hereford, carrying on the trade by wg hey 


OS 


of a linen-draper there ; and that, in the room in the de- not in open 
Eclaration mentioned, in the town of Frome, and not in any fair. 
Wopen fair, he proffered to ſell, by retail, the goods in the 
Y declaration mentioned, being part linen-cloth, part haber- 
Edaſhery, and the reſidue mercery wares, not being of his 
own making [1]; that two of the defendants, being con- 
Wlables of Frome, and the other defendants in their aid, 
entered the room, and ſeized and carried away the goods. 

WE att, for the plaintiff. —Davenport, for the defendants. 

W Batt having mentioned the caſe of Davis v. Leving, 
Eycported in Levinz (b), (where, upon a demurrer, it was 
Ealudged, that the inhabitants of one market-town might 
Well their goods by retail in another, and were not meant 

to be prohibited from ſo doing by the ſtatute of Philip & 
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© jeant, at the laſt Aſhzes for Somerſetſhire. "The defendants 
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2 lary,) Davenport admitted, that it was deciſive 3 and the 
court, without argument, declared themſelves to be of 
Z hat opinion. 

A . ; PEI” 

H The Pea to be delivered to the plaintiff. 

W (2) $1, 2. cloth of the vendor's own making. 
AM [1] By F 5. of the ſtatute, there is (5) B. R. 25, Car. 2. 2 Lev. 89. 
=” <xception as to the linen or woollen | | 
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1779: 


Tveſqay, 


. 26th Nov. 


The depoſi- 
tions of the a& 
of bankruptcy, 
when recorded 
according tp 

5 Geo, 2.,c. 30, 
Q 41. are evi- 
dence, im an 
ation at law, 
to prove the 
preciſe time when 
the att of bank. 
ruptcy w2s 
committed, if 
ſpecified there- 
We 


«& day of Fanuary 1779.” At the trial, the plainti 


F 258 ] 


againſt Burton, and he was found a bankrupt, on th 
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JansoN and Another, Aſhgnees of Burtoy Wiſe" 
a Bankrupt, againſt WI1ILLSON. = COM 


Wdbankr 
Wt be 


THE defendant having obtained a judgment ain 

Burton, levied on his effects to the amount of h; 
debt, on the 25th of January 1779. On the 2xth 
February following, a commiſſion of bankruptcy iſ 


evidence of Anne Wells, then his fervant, who ſwore 
ſeveral a&ts of bankruptcy on the 7th and 8th of Fam, 
Before the ſheriff had paid the money over to Willſon, thy 
aſſignees gave him notice not ta part with it, ſtating 
him, that an act of bankruptcy had been committed beto; WG 
the execution of the writ of fieri facias. 'The ſheriff y. WM. i. 
plied for, and obtained, leave ta pay the money int , 
court, and the aſlignees having maved that it might he 

paid over to them, the court directed a feigned iſue ty 
try, © whether Burton became a bankrupt before the 2; 


J 
. = 
= 


proved, that Anne Wells was dead, and produced an office. 
copy of the record of her depofition, made according to 
the direCtions of the ſtatute of 5 Geo. 2. c. 3o. F 41. 
order to ſhew, that Burton had committed an at « 
bankruptcy before the 25th of January. It was objected, 
at the trial, that it was not the meaning of the {tatutz 
that the depoſitions, when entered of record, thould be 
evidence of the preciſe time of the party's becoming 1 
bankrupt, but merely that he was ſo before the commulion 
iſſued, Lord MansriELD, before whom the cauſe wii 
tried at the laſt Sittings at Guildhall, admitted the ev 
dence; and a verdict was faund for the plaintiffs ; but 
his Lordſhip ſaved the point ; and the defendant, mn the 
beginning of this term, obtained a rule to ſhew cauſe vi 
the verdict ſhould not be ſet afide. | 
The cafe came on to be argued, this day, by the S- 
citar. General, and Davenport, for the plaintiffs, —Dunny 
and £Er/kine, for the defendant. | | y 
In ſupport of the rule, it was argued, that the purpoſe 
of the proviſion for making a record of the depoſitions 
declared, by the preamble, to be, to protet the titles 
purchaſers under commiſſions of bankrupt, which purpol 
1s attaimed, if depoſitions ſo recorded are only admitted ab 
evidence of every thing neceſſary to ſupport the commulho 
and, for that end, proof that there was an a&t of bat 
ruptcy before the commiſſion ifſued, is ſufficient. If ti 
more extenſive conſtruction were received, the effect, ! 
yumberleſs inſtances, would be to overturn, inſtead * 
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® :bliſhing titles under commiſſions. A man who has 
W.cn in poſſeſſion almoſt twenty years might loſe his 
Etc, in an ejectment, on this ſort of evidence. When 
E .ommiſſion is opened, the commiſſioners never inquire, 
W. croſs-cxamine the witnels, as to the preciſe time of the 
W ankruptcy, and therefore no preciſion on that point -1s 
EW. be looked for in the depoſitions; and Lord Harxnwickr 
Wublicly approved of that method of proceeding, and faid, 
Whit the commiſſioners ought not to find the exact time, 
Wot thinking bat within their province. When a ſtatute 
We ncroaches on the general rules of law, by making 7hat 
E.idence which otherwiſe is not, it ought to be conſtrued 
Wicictly, and not carried beyond the purpofe for which the 
ESnnovation was introduced: on | 

W On the other fide, it-was faid, that the act of parlia- 
Wiment was compulſory as to reading the depofitions in 
Wevidence. The degree of credit a jury might chufe to 
Weive to them was another queſtion. 'They might be con- 
Eradicted or miſbelieved. "Lhe argument from the manner 
Win which the preamble of the clauſe of the ſtatute on which 
Wihe point aroſe was worded, could have no weight. It 
Whpccifics only the inconvenience to purchaſors of meſſages, 
Winds, tenements, or hereditaments; would: it be contended, 
Ethat purchaſors of perſonal property could not avail them- 
Wclves of the depoſitions, when recorded to prove their 
Whitle? If thoſe depoſitions are to be read in evidence, 
Ethcy muſt be taken all together, and cannot be garbled, 
Band part conſidered as admiſhble, part not. Beſides, the 


of depoſitions made up in the manner directed by the act, 
BF ihall and may be given in cvidence to prove ſuch com- 
BE mithons, and the bankruptcy of ſuch perfon againſt 
EB whom ſuch commiſſion hath been or ſhall be awarded, 
WE or other matters or things [1].” | 

@ Lord MaxsFIELD, —At the trial, I had a recolleQion 
Eat this queſtion had come before the court upon ſome 
Wgormer occaſion, and that Sir Fletcher Norton had argued 
Wit, but I did not remember the event. 'I'he objection to 
Wc evidence ſeemed to me to have weight in this cauſe, 
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Wenatting part 1s general, and ſays, that copics of the record 


3 here the only fact in iflue is the time when the bank- 
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| [1] There is a remarkable inac- ſequent part of the clauſe, nor of the 
ESracy mn this ſetion of 5 Geo. 2. c. 30. a, any proviſion for atteſting or fign- 
WFlich was not mentioned on the pre- ing the entries ſo made. lt is onl 
WE" occaſion. After preſcribing the enacted that the Chancellor ſhall ap- 
EPanmer of entering the commiſſion, point a perſon who ſhall by himſelf or 
WEcpolition, Procerungs, and certifi- his deputy, by a writing under his or 
Z , It ſays, that true copies, their hands, enter of record ſuch com- 
WM hgned and atteſted as herein after- miſſions, Sc. —2u. How the copy of 
=" oncd,”” ſhall and may be given in the depoſition in this caſe was atteite 
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(5) Buller, Juſtice, read Daverport's who were creditors prior to the date 0 
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1779. ruptcy took place. .I took the ſafeſt way. I admitteq the 
L———) Evidence, and left the jury to judge of the weight « ; 
Janson but ſaved the point for the opinion of the court, Upan 
againſt conſideration, it ſeems clearly determined by the a4 c WF . 
WiLlLson, parliament itſelf. "The witneſs cannot tell his ſtory befor I T I 
the commiſſioners, without ſaying when the a& of hy, WS  . 
ruptcy was committed, He mult mention that, natur; WA © bs 
and of courſe, and therefore is the more likely to foe Wy mad 
the truth. In many caſes its being an aCt of bankruptcy 4 brok 
depends on the time. The legiſlature confidered 1, AR """ 
commiſſioners as indifferent perſons, examining the ;.. MM jo 
neſſes with impartiality, and taking care of the intereſt; ; D 
all parties. It is very common for the enacting part « , = AC 
{ſtatute to extend beyond the evils mentioned in the yr. WE the 9 
amble, and the Engliſh language does not afford mx: WS P 2" 
general words than thoſe uſed in the enacting part of th; beſo 
ſtatute. It turns out, that this very point was agitated in 4 [he 
the caſe of Alderſon v. Temple (a), and, aſter conſideration, the | 
the court was unanimous, that the act is concluſive, au "= 
_ the depoſitions admiſſible evidence to all purpoſes. E. the 
WiLLEs, and ASHHURST, Juftices, of the ſame opinion, AAS 1S 
BULLER, Juftice,—l have a note of Alderſon v. Tenp:, be 
which mentions this point, and Mr. Davenport has lent ne AE p 
one of his, which 1s very accurate (5). Phe court, at fr, A _ 
were not aware of the words of the a&, bur afterwarls 
though there was no expreſs decifion, the audience wer. ok 
imprefled with the idea that they were all clearly of the AE Py 
opinion juſt ſtated by his Lordſhip. 'The preamble of the , "7 
act does not merely recite the inconvenience ariſing t» c p 
purchaſors under a commiſhon, but alſo thoſe to which WE "A 
the creditors of a bankrupt were expoſed. What Lol "e0 
HaRDWICKE ſaid has been miſunderſtood. He was ſpeak WE __ 
ing of the adjudication by the commiſſioners, not of th: ; 
depoſitions, which muſt mention the time, fo as to fix it WR wr 
after the date of the petitioning creditor's debt, and betor: WG i 
| 260 ] the iſſuing of the commiſſion [2}. . Some acts of bav- WW © 
| ruptey depend entirely on the time. Thus keeping hou: WE : | 
on a Sunday cannot make a man a bankrupt. It 1s unn- If 
 ceſlary, in this caſe, to determine, whether the depoſitions WE Ry 
might have been contradicted. I is 
'The rule diſcharged. W .. 
| & cun 
(a) T. 8 Geo. 3. 4 Burr. 2235. [2] The Solicitor General ſaid, Lorl as 2 
Since reported, 1 Black/?. 660. But Hardwicke's reaſon for adviſing co Be of | 
this point 15 not mentioned by either of miſſioners to find the bankruptcy 8 WR wa, 
thoſe reporters, nerally was, that they might allo» FB 


the commiſſion to prove their debts. 
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1 Tueſda 

MAcDOWALL againſi FRASER. eo 1-44 

EHIS was an action upon a policy of inſurance on the In a repreſen- 
vl ſhip the © Mary and Hannah, from New York to ron that a 
E « Philadeſphia.” At the time when the inſurance was ye _—_— 
W made, which was in London, on the oth of Fanuary, the day and had 
E )roker repreſented the ſituation of the ſhip to the under- performed two 
E ccciter as follows: © The Mary and Hannah, a tight veſſel, thirds of her 
W « failed with ſeveral armed thips, and was ſeen ſafe in the 578" It it 

| a , urn out that 
| « Delaware on the 11th of December, by a ſhip which que had got as 
W « arrived at New York.” In fact, the veſſel was loſt on far as was re. 
W /he 9th of December, by running againſt a chevaux de friſe, preſented, but 
E placed acroſs the river. 'The cauſe came on to be tried 7 loft two 
Y "i ays before 
W before Lord MANSFIELD, at the laſt Sittings at Guildhall. the gay men- 
E '[he defence was founded on the miſrepreſentation as to tioned, the 
E the time when the ſhip was ſeen; and the repreſentation miltake is ma- 
W nd the day of the loſs being proved, the jury found for Kagan ___ 
E the defendant. On 1onday, the 8th of November, Dun- policy wrY 
& ing obtained a rule to ſhew cauſe, why there ſhould not 
E be a new trial, which came on to be argued this day. 
E The Solicifor General, and Dunning, for the plaintiff. — 
W Le and Davenport, for the defendant. 
= On the part of the plaintiff, the difference between a 
E warranty and a repreſentation was much enlarged upon. 
E It was admitted, that the repreſentation in this caſe was 
W falſe in point of fat, though the inſured, at the time, 
W@ bclicyed it to be true. It was alſo admitted, that a repre- 
W ſentation, if falſe, in a material point, annuls the contract. 
©; WT Þut it was contended, that the particular day when the 
i A ip had been feen in the Delaware was not material. 
. WS | bat the meaning of the repreſentation was to inform the 
@ underwriter, that the ſhip had got ſafe through two thirds 
W of her voyage from New York, and beyond the reach of | 
| capture. What was ſtated as to that material part was Ff 261 J 
E pertectly true, and that was all that was neceffary, as was 
E decided in the caſes on the inſurance cf the ZFulis Cafar (a). 
E If the repreſentation had been, that the had been ſeen on 
& the 8th or gth in the Delaware, it would have made no. 
W difference in the premium. "There might have been cir- 
@ cumſtances which would have rendered the day material, 
Loi BE 4s a bad ſtorm on the gth or 10th ; but there was nothing 
col. BE of that ſort in this caſe. An intentional miſrepreſentation 
ol & as not imputed to the inſured. "The manner in which 
W the miſtake aroſe was this [1]: The captain who had _ 
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= (a) Pawſon v. Exver, Ec. fapra, written from New Tork, but which had 
& 11. Note [3]. not been produced at the trial. 

[1] This was ſtated from letters 
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Macvow- fail from New York indifterently, either when ſhe (;, 


ALL 
againlt 
FaasSER. 


[262] 


' [tF] $0, if the agent of the under- Fitzherbert v. Mather, B, R. M. 260. 
writer does ſo, his principal is liable, 3+ 1 Term Rep. 12. 


| the captain mentioned her departure from New Yer, }, 


CASES IN MICHAELMAS TERyt 


the ſhip ſaid, that he had ſeen her on the fifth day after 
her departure from New York. It ſeems a ſhip is ſaid to 


from the quay at New York, or from Sandy Hook. Why, 


was underſtood to mean from Sandy Hook, and it 1; 
known that ſhe had failed from thence on the 6th ; but j 
turned out that he meant to ſpeak of her departure fg 
the quay, which was fome days before. 

For the defendant, it was urged, that the materiality MW inten 
the fact miſrepreſented was before the jury, and that they MM pithi 
had exerciſed their judgment upon it, and determined ; WW 
their verdict, that it was materzal. 

Lord MANsriELD,— The diſtinCtion between a warrant 
and a repreſentation is perfectly well ſettled. A repreſent. 
ation muſt be fair and true. It ſhould be true as to al 
that the inſured knows z and, if he repreſent faCts to the 
underwriter, without knowing the truth, he takes the riſ: 
upon himſelf [FJ]. But the difference between the fa 
as it turns out, and as repreſented, muſt be material 
'The caſe of the TJr/ivs Ceſar was very difterent from this 
'The ſhip, there, was only fitting out when the inſurance 
was made. No guns nor men were put on board, [i 
was only ſaid what was meant to be done, and what waz 
done, though different, was as advantageous, or more fo, 
than what had been repreſented. 'Fhere was no evidence 
of actual fraud in the preſent caſe, and no queſtion of that 
fort ſeemed to be made. But there was a poſitive aver- 
ment, that the ſhip was ſeen in the Delaware, on the 11th 
of December. "The underwriter was deceived as to that 
fact, and entered into the contract under that deception, 
There was no evidence at the trial when ſhe was ſeen 
the Delaware, or in what condition 3 but, ſuppoſe the 


b- 
b 
WW acti 


[fide 


fat had been explained in the manner now ſuggeſted, WR 1: 
- 


why did the infured take upon him to compute the day 
of the month on which ſhe had been ſeen? Why did he 
not mention exactly what his information was, and leave 
the underwriter to make the computation 2 In inſurances 
on ſhips at a great diſtance, their being ſafe up to a certain 
day, is always conſidered as a very important circumſtance. 
I am of opinion, that the repreſentation concerning ths 
day was mater1a]. 

WiLLES, Fuffice,—This is certainly only a repreſents 
tion 3 but, in an inſurance on ſo ſhort a voyage, it might 
have made a material difference whether the iſhip wi 
known to be ſafe two days ſooner or later. It ought to 
have becn ſhewn, on the part of the plaintiff, that it wi 
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Fo material, but there was no evidence that the ſhip was 1779. 
E ct on the 9th, or any other day. "The materiality was 
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0 % . . - 
; WE proper for the conſideration of the jury. Mixcnow- : 


5 ASHHURST), 947 Hom diſtinction which the court ALL 
Ez made in the caſes on the Fulwms Caefar, and fome againſt 
Z others, between a repreſentation and a warranty, is ex- FRASER 
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' . es 1-48 
: WE cromely juſt. There 1s no imputation of fraud in this | 


Wiſe; but the inſured ſhould have been more cautious. 
1, the former caſes the repreſentation was of what was 
W tended ; here, it was of a fact, ſtated as having happened 
W within the knowledge of the inſured, He {ſhould have made 
W the repreſentation in the ſame words in which the intellt- 


8 


w_ 


© gence 18 ſaid to have been communicated to him. 


ty 3 BULLER, Fuftice,—We cannot ſay the difference of the 
: WE 7 was not material. The ſafety of the ſhip is the moſt. 
1 WE nitcrial fact of any, in caſes of inſurance. 'The plaintiff 
F E.imits, that the place where ſhe was met in ſafety was 
4: WE material. Why was not the time equally ſo? "There was 
& I no intentional deceit, and it is perhaps unfortunate that 


E the inſured made the miſtake ; but I think the verdiQ 
| right. | 
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_ The rule diſcharged [0] 


I: 

* v [15] Vide Stewart v. Dunlop, Dom. Proc. 1785. 

0, E 

at Ws PRITCHARD again/i PUGH. Wedneſday, 
fo 3 | 17th Nov. 

th E ON Monday, the 8th of November, Mingay had moved, 1t is not ſettled 
i Wh — :s of courſe, to change the venue from Middleſex to whether the 
mm E Montgomeryſhire, on the uſual affidavit, that the cauſe of res L es 

" WE ittion arole there. 'The court however exprefſed con- Kano wah * 
' = liderable doubts, and * only granted a rule to ſhew cauſe, F,gijþ to a 
"> WE vhich was argued on Twe/day the 17th, by Davenport for Wefp county, 
ay W the plaintiff, and Aingay for the defendant. Mzingay * | 263 } 
he = relicd on the caſe of Waddington v. Thelwell, reported in 

"WW Þurrow (a). He read a manuſcript note of that caſe lent 

*” WE him by Keny-r, who was counſel in it. There a fimilar 

i a rule was granted, and made abſolute, but there was no 

C&s = oppoſition, The other caſes cited in Waddington v. T hel- 

tn = we! were alſo mentioned, and BULLER, Fuftice, read- ſe- 

Dn |= vcral of them from manuſcript notes in his pofleſhon. He 

+ Wy Hai the doubt was to whom the writ of enquiry muſt be 
2X W direted in caſe of judgment by default. "Che court de- 
_» lired the caſe to be mentioned again this da » but Daven- 

= /! now produced an undertaking of the plaintilf to give 

" | i; | | material 

[] 


(a) T. 3 Geo. 4. 4 Burr. 2450. 
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” CASES IN MICHAELMAS TERM 


1779. material evidence in Mzddleſex, which rendered it yy, 
ceſlary for the court to determine the queſtion [1], 


[1] In 2. 15 Geo. 3. a ſimilar mo- 


tion came on in C. B. in the caſe of 


Freeman v. Gwyn, reported in 2 Blackſe. 


g62. The rule there was made abto- 


'The rule diſcharged, 


lute, but no cauſe was ſhewn apainf; 
ſo that the point is till undeciq;] 
[+73]: 


[+ 73] T. 22 Geo. 3. in a cauſe of 
Fones v. Thomas, a rule was obtained 
by Bower, to ſhew cauſe, why the venue 


Douglas, for changing the venue to 
Brecon/hire ; bat the firſt and laſt neye; 
came on again, and that in Fore y, 


| ſhould not be changed into Carmarthen- Rees was made abſolute without Oppo- 
ſpire; H. 24 Geo. 3. in Fones v. Rees, ſition. FF A fimilar rule was atter. 
Le Blanc obtained a ſimilar rule, to wards obtained on the motion of Cj. 
change the venue into Gl/amorganſhire; cott in Hiles v. Meredith, B, R.T 
and M. 25 Geo. 3. in Wilkins v. Wil. 25 Geo, 3. | 
liams, a like rule was obtained by _ 


Wedneſday, 
x7th Nov. 


An executor TH was an aCtion brought upon an apothecary's 
cannot be ſued bill, owing by the defendant's teſtator, in which the 
in the court of Ng : | 

conſcience for Plaintiff had a. verdict for 1/. gs. Peckham, ſome days 

the county of ago, obtained a rule to ſhew cauſe, why the defendant 

Middleſex, ſhould not have leave to ſuggeit on the roll that he lived in 
Middleſex, and that the debt was under 40 ſhillings. 

— DavenroRT now ſhewed cauſe, and inſiſted, that it 
could not be meant that executors ſhould be ſued m the 
county court of conſcience. 'That the legiſlature could 
not intend to give to ſuch a court an authority to enquire 
into the conduct of executors, and take an account 0 
aſſets. That the juriſdiction 1s only given againſt perſons 
who owe any debt to the plaintiff, and an executor 1s not 
in law conſidered as owing his teſtator's debts. 

Peckham, on the other fide, obſerved, that, in the eſta- 
bliſhment of ſeveral courts of this ſort, there is an exprels 
exception relative to teſtamentary queſtions (a), and, 3 
there 1s none in the aCt of 23 Geo. 2. c. 33. [1], It wasa 
fair inference, that no ſuch exception was meant. 'That 


F the expreſhon of ©« owing” is not to be found in that _ 
an 


(a) Vide 3 Fac. 1.c. 15.86. (cited © or 2. the title to the plaintiff's land, 
Supra, p. 245) and 23 Geo, 2. c. 30, ** or 3. an a of bankruptcy, princt- 
y 20. | SY « pally came in queſtion,” F 19-— 

[1] The only exception in.this fta- None are liable to be ſummoned but 


AIiLWAY againſ/i BURROws, Executor, 


[264] 
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tute, when the defendant lives in Mid- 

dleſex and is liable to be ſummoned to the 

court, 1s 1n caſes where the © judge 

<« ſhall certify 7» open court on the back 

© of the record, that 1. the frechold, 
| I2 


ſuch as were ſo, to the old common-1a 
county court, and the new court ca 
hold plea of no ation, cauſe, or ful 
except ſuch as were within the old Ju 


riſdiction, $ 4+ 


IN THE TWENTIETH YEAR OF GEORGE III; 
nd is in the others (5). At any rate, the court would, 
Ts they had done in a very lare caſe of the ſame ſort (c),) 
Wow the ſuggeſtion of the faCt, leaving the conſequence in 
© int of law for ſubſequent conſideration. 

W [od MaxsFIELD,—The court will not permit the ſug- 

W.-ftion of a matter on the roll, unleſs it appear to be rele- 
Wnt, and it could not be meant to give this court of con- 
Wcience a juriſdition over executors. If there is no expreſs 
Wrception, there is one implied from the nature and reaſon 
If the thing: GA ©R 
3 - The rule diſcharged (4d): 


kde een 1 Rk 


00DRIGHT, Leflee of Dockxino, and two 
Others againſ{ DUNHAM and Another. 


4 Baron, at the laſt Aſſizes for Norfolk, when a caſe was 
Etcſcerved for the opinion of the court, which, (as far as was 


& 


3 material,) was as follows: Thomas Laming, being entitled 


Wo 2 remainder in fee, in the premiſes in queſtion, ex- 
WeCtant bn the death of Ann Bulver, tenant for life, by a 
Weodicil to his will; deviſed them, in the following words : 
= I give my meſſuage, &c. (deſcribing the premiſes,) 
Wt ny ſon Jeffrey Laming for his life, and; after his death, 


W unto all and every his children equally, and to their heirs, 
WF and, in caſe he dies without iſſue, 1 give the ſaid premiſes 


| 6 divided betaveen them.” —The teſtator died in the lifetime 
bf 4nn Bulver; having left the ſaid Jeffrey his only ſon and 
Weir at law, who, after the death of Ann Bulver, entered 
pon the premiſes, and ſuffered a recovery thereof, to the 


55 


ble of himſelf in fee, and afterwards conveyed them to the 


42 


Wctendants, He died in 1778, without having ever had 
Wy iſſue, Two of the leſſors of the plaintiff were the two 
Lauphters of Thomas Laming, mentioned in the codicil to 
Ws will, and the third was a perſon to whom they had, 
n 1776, conveyed their intereſt expeEtant on the death 
Wt their brother. hk | 

= Lhe caſe was argued, on Tre/day, the 16th of November, 
By Le Blanc, for the plaintifl, and Lee, for the defendants. 
Z The court defired Lee to begin. | 
B He argued, that, wherever a freehold eftate 1s firſt 
Wnuted, ſufficient to ſupport the ſubſequent limitations as 
prmanders, they ſhall never be conſidered as avecutory 
= Vo. I. | 4 | deviſes. 


SO OT LR OTE ION FW ts $227 ooh A Net 7 
EI Sas, bogs a; 


HIS was an ejetment; tried before SxYNNER, Chief 


W* unts my ſaid two daughters and their heirs, equally to * be 


1779. 
—  —— 
AILWAY 


againſt 
BukRoOwWs. 


I (Z) As in 3 Fac. i. ©. 15. and (d) Yide ſupra Weolley v. Cloutman, 
; ; Geo. $$. G 39. fe. 244. Wafje v. Wyburd, Þ+ 246. and 
8 () Vaſe v. Wyburd, ſupra, þ. 246. Wilthire v. Lloyd, infra, 331. 


Wedneſday, 
17th Nov, 


If an eſtate is 
deviſed, —to 
the teſtator's 
{on for life, 
and after his 
death to the 
ſon's children 
and their heirs, 


and in cale the 


ſon die without 
iſſue then to the 
teltator's two 
daughters _ 


(then in «/-) 


and theii heirs, 


—the eſtate to 
the children of 
the ſon and that 
to the daugh- 
ters are both 
contingent re- 
mainders in fee, 
and a recovery 
by the tenant 
for life bars 
them both. 
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265 CASES IN MICHAELMAS TERy 


 &eviſes (a) [05]. Here, the eſtate given to Jef, 
E179 | for life and the limitation to his children and Jr on 
GooneiGcur Was clearly a contingent remainder in fee. "The remaings 
againſt over muſt, therefore, of neceility, be contingent alſo, be. 
DunHam. cauſe there cannot be a veſted remainder after a limitatg 
in fee (b). Luddington v. Kime (c), is fo direQly in pin 
as not to be diſtinguiſhable from the preſent caſe, Th 
devife there was to A. for hfe without impeachment 
waſte; and in cafe he ſhould have any ifſue-male, they 
to ſuch iſſue-male, and his heirs for ever; and if he ſhould 
die without ifſue-male, then to B. and his heirs for eve, 
A. entered, ſuffered a common recovery, and died with 
ifue ; and it was held, that the two remainders over afte 
A.s life-eſtate were concurrent [+ 74], contingent re. 
mainders in fee, and both barred by the recovery. Thoug 
it ſeeras very clear that Zefrey took only an eſtate for lik, 
yet it will anſwer the purpoſe of the defendants equally 
well to conſider him as having taken an eſtate-tail, becauſe 
in that caſe, there can be no doubt but the recovery barrel 
all ſubſequent remainders. Doe, Lefſee of Browne, v. Hil 
& Longmire (d), is another caſe almoſt exactly in point 
An eſtate was there left to the teſtator's ſon for life, with 
impeachment of waſte, and, after his deceaſe, unto th 
: heirs-male or female lawfully to be begotten of the body 
f 266 ] of his ſaid ſon, they paying out of the Tame, a ſum 
4ool. Wc. which if they did not pay within a limited 
time, then the eltate to go to his daughter and her hes, 
till the ſaid legacies ſhould be raiſed out of the rents and 
meſne profits, and, when that ſhould be done, to return 
to the heir-male or female lawfully begotten by his {ai 
ſon, and to his or her heirs for ever; but, if his ſaid ſin 
ſhould die leaving no iſſue, then to his ſaid daughter, and bs 
heirs for ever. 'Fhe ſon entered, and ſuffered a recovery, 
and died, without ever having had any iſſue. The daugt- 
ter, upon his death, brought an ejectment, but the coun 
of Common Pleas held clearly, that her intereſt, qucunqu 
vid, was barred, being a contingent remainder in fee 
limited after a prior contingent remainder mn tec, 
Le Blanc ſaid, he took it te be admitted, that the eſate 
to Jeffrey was only an eſtate for life, and contended, that 
the limitation to his children was only in tail, and thert 
| fore the remainder over, being to perſons in eſe, 
velted, and, of courſe, not detrorel by a recovery 
ere 


S; (a) Pur#foy V. Rogers, 2 Saund, 338» (c) C3. 9. 3.1 Ld. Ran: 
[£3] Wealthy, Leſſee of Manley, v. 203. 1 Salk. 224. 3 Lev. 431 
Bojwill:, B. R, E. g Geo. 2. Ca. Temp. |[Þ 74] Vide infra, þ. 505» Nett, 


Ld. Hardw. 258, 259- (4) C. B. T. 116 M. 1264} 
(6) Vide 10 Co. 85 ...- 3 Wil/. 237+. 241. Since reported, 3 


Blackfe. 777. 


FA 


IN THE TWENTIETH YEAR OF GEORGE 1. 
ſered by a mere tenant for life. At leaſt the queſtion was 


| till open 3 for, in the two caſes relied on, on the other fide, 
E thc words by which the intermediate eſtate was lithited, 
vere different from thoſe in the-preſent will, In Ludding- 
wn v. Kime, the expreſſion * for ever” is ſuper-added, 
which is a ſtrong indication of the intent to give a fee- 
imple. In Dee v- Holme, there 1s the ſame expreſſion, and 
the eſtate limited 1s charged with the payment of 2 large 
| ſum of money, which 18 a circumſtance that has always 
W cighed conſiderably in queſtions whether the eſtate intended 
was for life, in tail, or in fee. In a will, it is not of 
E courſe that the word © heirs” ſhall carry an eſtate in fee- 
E imple. If ſubſequent expreſſions manifeſt an intention 
E only to give an eſftate=tail, the court will lay hold of them 


ir [F]. Now, here, the daughters were co/latera/ heirs to their 
life E brother's children 3 if, therefore, the teſtator had meant 
al that the eſtate to the brother's children ſhould be a ftee- 


E imple, the limitation over would be nugatory, and with- 


rred E out any meaning, becauſe the heirs of the children could 
11, WE never be exhauſted while the daughters or their heirs con- 
in. WE tinued to exiſt. There are many cafes of this ſort, where 
vic WS 2 limitation to hers bas been reſtrained to heirs of the body, 
4, WS when the limitation over has been to a co//atera/ heir of the 
oor WE perſon named in the prior limitation. "Thus, in Webb v. 
1 o WE-Hearing (a), the limitation was to the teſtator's ſon, and, 
ited sf tbe feftator's three daughters ſhould overlive their brother, 
cir, WS = bis heirs, then to them 3 and the dau ghters being col- 
1nd WE /ateral heirs to the ſon, the words * hs heirs” were 
tum WES reſtrained to heirs of the body (1). 

4 WE Lord MansxierD,—In that caſe, the court put the only 
1 WE poſſible conſtruttion on the words. 'The daughters could 
1 his WS not overlive the ſon's collateral heirs, and therefore it was 


Wnecedary there to reſtrain the ſenſe. But here the words 


E< daughters ſurvive the ſors children and their heirs,” but 


out WR © « 
ng WS © if the for die without iſſue.” EE 
| fee Lee, in reply, admitted the general doCtrine, that ſub- 


Wſequent words, indicating an intent to give an eftate-tail, 
ſtate will 
that 
here- ' | 
2 45 well as of a will.  #*& (ſome metions Tac. 415 


was : . io Xt 
; {uf- 8 que jeo donne terre a vous et a vos [1] ide alſo Tyte v. Willis, Ca. . 
; c ® . . . ” pv £ * 
cre * heirs a toujours ex /e primes del' fait, temp. Talb. 1. Nottingham v. fennings, 


Rajns 


Vote, 3 ley entendra per le ſicontingat,que votre 1 Fez. & [ 4 75]. 
710. Þ 3 * tffat et eftat tail.” 19 Hen. 6. 7 4 B. 
red, ; b . | Y 


DO 2 


266 


1779- 
GooDRiGur 
againſt 


DURHAM. 


[ 267 ] 


Ware very different ; 'the limitation over is not © if the - 


2 [1] And this in the caſe of a grant, (a) B. R. H. 14 Fac. 1. Cro. 


8 e! puis jeo di oultre et fi contingat que 1 P. KL” ill, 23. Parker. v. 7 hacker, 
© vous deviez ſans heir de votre corps, 3 Lev. 70. Attorney General v. Gill, 
© | remaine a un autre, ex cet cas le 2 P. Will. 369. Tilturgh v. Barbech, 


[t 75] Morgan v. Griffiths, B. R. H. 15 Ges. 3. Coup. 234- 
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(a) B. R.T. 28 © 29 Geo. 2. cited 
at large zn 3, = 
[1] In Webb v. Hearing, the word 410. Doe, Leſſee of Hanſon, v. Fyides 
| «© heirs?” did not Occur in the laſt h- 8; Rc T: 18 Geo. Ja Cowp. 833- 


mit4tion, 


_ contingency. of his not having any, he meant the eſtate to 


' CASES IN MICHAELMAS TERM 


will reſtrain the ſenſe of the word © heirs,” in a will, buy 
inſiſted, that here the intention was clear the other way, 
He aid, if the words had been, ©« and if thoſe childrew 
(i. e. of the ſon) * ſhould die without iſſue,” the caſe would 
have been within the rule mentioned by Le Blarc, and like 
the caſe of Doe, Leſſee of Barnard, & another v. Reaſon (4) 
where, after an eſtate to the teſtator's niece for life, there 
was a limitation to ſuch iſſue of the niece as ſhould he liz. 
ing at her death, and to the heirs of ſuch ifſue ; but which 
was followed, not only by the words, and © i caſe » 
&« niece ſhall die without iſſue of her body then living,” hut 
alſo by theſe words, * or zn caſe all ſuch ifſue fhall die with- 
« out iſſue,” 

The court took till this day to confider, Lord Maxs. 
FIELD obſerving, that the cafe mult be determined exa(tly 
in the ſame manner as if Fefrey had had children. 

| His Lordſhip now delivered the opinion of the court, as 
follows : 52 | 

Lord MansFIELD,—Neither fide thought it could he 
maintained that Jeffrey took an eſtate-tail. The words, 
« and in caſe he dies without ue,” being tacked to the 
preceding clauſe, muft mean the ſame thing as © and in 
« caſe he dies without chi/dren.” But, for the defendants, 
it was contended, that both the limitations over were con- 
tingent remainders in fee ; and, for the plaintiff, that the 
firſt was a contingent remainder in tail, and the ſecond a 
veſted remainder in fee. None of us have a doubt but 
that both are contingent remainders. "There are no ex- 
preſſions to reſtrain the ſenſe of the word * heirs” in the 
limitation to Jeffreys children. If Feffrey had children, 
the teſtator meant to give them an eſtate in fee. Upon the 


go immediately to his daughters in fee. 'The word © heirs,” 
in the limitation over to the daughters, certainly does not 
mean © heirs of the body,” and we cannot pive the ſame 
words two different ſenſes, in different parts of the 
ſame will [1]. 


'The Poftea to be delivered to the defendants [+ 76]: 


[+ 76] Vide Denn, Leſſee of Geerings 


Wih. 244. v. Shenton, B. R. H. 16 Geo. 3. Couy- 


_ MF 
N THE TWENTIETH YEAR OF GEORGE 11. 


S1MOND and Another againſ/ BOYDELL. - 


HIS ation was brought againſt an underwriter, for a 
T return of premium. 'Che material part of the policy 
was in theſe words : © At and from any port or ports in 
« Grenada to London, on any ſhip. or ſhips that ſhall fail 
« on or between the firſt of May and the firſt of Auguft 
« 1778, at eighteen guineas per cent. to return 8 /. per cent. 
« if ſails from any of the Weft India iſlands, with convey 
| ® for the voyage (a), and arrives.” At the bottom there 
was a written declaration, that the policy was, © on ſugars, 
« (the muſcovado valued at 20 /. per hogſhead,) for account 
« of L. 2, being on the firſt ſugars which ſhall be ſhipped 
« for that account.” "The ſhip, the Hankey, ſailed, with 
convoy, within the time limited, having ow 
hogſheads of muſcovado ſugar belonging to L. 2, She 
arrived ſafe in the Downs, where the convoy left her; 
convoy never coming farther, and indeed ſeldom beyond 
Pirtſmouth. After ſhe had parted with the convoy, the 
ſtruck on a bank called the Pan Sand, at Margate, and 
eleven of the fifty-one caſks of ſugar were waſhed over- 
board, and the reſt damaged. 'The ſhip was, afterwards, 
rot off the bank, and proceeding up the River, arrived ſafe 
{in the port of London, and was reported at the cuſtom- 
houſe. The ſugars ſaved were taken out at Margate, and, 
after undergoing a ſort of cure, by a perſon ſent from town 
for that purpoſe, they were carried to London in other veſ- 
els; and the forty hogſheads being ſold, produced 340 /. 


The defendant had paid into court the value of the ſugars 
loſt, and a return of 8 /. per cent. on 340 /. The plaintiffs 
Finhited, that they were entitled to have eight per cent. alſo 


(the remaining forty hogſheads produced, and their valued 
E price, The cauſe was tried before Lord MANSFIELD, at 
Grildball, at the Sittings after laſt Trinity Term (6), when 
a verdifl was found for the plaintiffs, to the amount of 
Fthcir demand. On Monday the 8th of November, Bearcroft 


new trial, which was argued this day. 

The Solicitor General, Dunning, and Douglas, for the 
Plaintiffs, —Bearcroft, Lee, and Davenport, for the defendant. 
| For the plaintiffs, it was inſiſted, as at the trial, that 
the word « arrives? applied only to the arrival of the 

TR | ſhip, 

(a) Supra, Lilly v, Exver, H. Ig Geo. 
MILES: WI 
| S 3 


oard fifty-one 


| inſtead of 800 /. which was their valuation in the policy. 


q returned on the valued price of the eleven hogſheads of 
E lugar which were loſt, and on the difference between what 


268 
1779- 


Wedneſday, 
15th Nov, 


On an in--. 
ſurance on 
goods,-to 

be ſhipped on 
board a cer- 
tain ſhip, to 
return part of 
the premium, 
* if ſails wpith 
* convoy and 
0. ArrIVEs, mms 
the arrival of 
the ſup is what 
is meant, and 
the full re- 
turn 1s to be 
made on the 
whole ſum 
inſured, al- 
though there 
ſhould be an 
average loſs 
on the goods, 


[ 269 ] 


[obtained a rule to ſhew cauſe, why there ſhould not be a | 


(b) Thurſday, 17th Fuly 1779. 
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259 CASES IN MICHAELMAS TERky 
"3 970- ſhip. That, in pohcies of this ſort, the intention is, q,, conli 
| _, the tinderwriters ſhall take the war riſk upon themfe, the 7 
Stmony Put that, if the veſſel is proteCted by convoy from 2 i 
agaigſt and aQtually arrives, they ſhall then return as much of . 
BoypiLt, premium as was meant to cover it. That this is more yy _ 
vantageous for them, than when they receive the jb; 

peace premium, and the inſured warrants a departure yig 

conyoy, and runs the hazard of captures ; becauſe, 

iuch caſes, the underwriters muſt pay the whole loſs, fo 

the /bort premium, if the fhip fail with convoy, althoug 
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4 MN ſhe ſhould founder as foon as the gets out of the harboy we, 
# i whereas, on a policy ike the preſent, by the addition g of 1 
lf the condition of arriving, they keep the /ong premiun, WE a 
bt) anleſs two events happen ; 1. that of the ſhip failing wich WG fura 
Ml convoy, 2, her arrival. 'Phe additional premium therefor 

+1 of eight per cent. having been given upon the whole valui WAR 


amounit of the ſixty-one hogſheads, to be retained only in 

caſe the ſhip ſhould not fail with convoy, or ſhould ny 

arrive; the whole ought, from the words, as well as mean 

ing of the contract, to bc returned, fince both thoſe event 

happened.—(It was {nggeſted, that, after the return of the 

8 /. per cent. the underwriters would be great gainers, fir 

that the peace premium from Grenada 1n ſummer, is onl 

two, and in winter, three guineas).—lt could never bt 

meant, by the word © arrives,” that all the goods ſhoull 

f 250 arrive 1n a found ſtate, becauſe it is impoſſible in fo long: 

| voyage that ſome proportion, greater or leſs, thould not ht 

loſt, or damaged. 'LThe very uſe of the word in the {ingv 

lar number ſhewed the general underitanding that it wa 
meant to apply to the ihip. 

On the other ſide, it was contended, that the return 
premium to which the plaintifts were entitled, could, t 
moſt, only be on the ſum produced by the ſugars whic 
had aC:ually come to London. 'Fhe words in the poli 
muſt be applied to the ſubject-matter of the infurancy 
which, in this caſe, was on goods, not on the ſhip, wt 
therefore the condition 62 arrival applied to them. The 
had not all arrived at London, nor any part of them in tht 
yeſlel in which they had failed from Grenada ; 1o that the 
defendant might here have fairly contended, that, a3 Ul 
ſecond branch of the condition had not been performed, 
was not liable to make any return, However, eight þ# 
cert, on the produce of the ſugar which was actual 
brought to London had been paid into court z but if it werd 

| to be held, that the defendant muſt pay the valued amo 
of the ſugars loſt, and the balance between -the valued 
price and actual produce of the ſugars ſaved, and alſo it 
turn eight per cent.- upon the whole, the infured would | 
gainers conſiderably by the loſs, This would be clear v7" By 20 
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conſidering that, in calculating the value in a valued policy, x 779. 

the merchant includes the full premium of inſurance. 'The | 

01. at which each hogſhead of fugar was valued in this gSzwonp 

cafe comprebended, over and above the value of the fugar, .againit 

an addition at the rate of eighteen guineas per cent. upon BOoYDELL. 
that value [1]. If therefore the infured were to be paid 

W -o/. for each hogthead of ſugar loſt, and alto. eight per 
/znt, more, as 2 return of premium, they would get 8 /. 

per cent. more by the loſs of the ſugar than they would 

E have got by it if it had arrived. But this would be con- 

trary to the nature of infurance, which is a mere contract 

| of indemnity, not of profit. 

| Lord MANSFIELD, —TFhe antient form of a policy of in- 

 ſurance, which 1s till retained, is, in itſelf, very inaccurate, 

E but length of time, and a variety of diſcuſhon and deci- 

© ſions, have reduced it to a certainty. It 1s amazing, when | 

F additional clauſes are introduced, that the merchants do { 271 } 

E not take ſome advice in framing them, or beſtow more 

E conſideration upon them themlelves. I do not recolle& an 

# addition made which has not created doubts on the con- 

E {truction of it. Here a word or two more would have 

E rendered the whole perfectly clear. However I have no 

| doubt how we muſt conſtrue this policy. Dangers of the 

ſea are the ſame in time of peace and of war, but war in- 

troduces hazards of another ſort, depending on a variety 

of circumſtances ; ſome known, others not, for which an 

| additional premium mult be paid. "Fhoſe hazards are di- 

miniſhed by the proteCtion of convoy, and if the inſured 

$ will warrant a departure with convoy, there 1s a diminution 

| of the additional premium. Tf the inſured will not war- 

$ rant a departure with convoy, he pays the full premium, 

| and in that caſe the underwriter ſays, & If it turn out 

@ © that the ſhip departs with convoy, I will return part of 

E © the premium.” But a ſhip may ſail with convoy and be 

C ſeparated from it by a ſtorm, or. other accident, in a day 

8 or two, and loſe its protection. On a warranty to fall 

& with convoy, that would (a) not be a breach of the con- 

| dition; but, to guard againſt that riſk, the inſured 

| adds, in policies of the preſent ſort, « the ſhip muſt not 

| only fail with convoy, but ſhe muſt arrive, to entitle 

| © you to the return.” 'Fhe words & and arrives” do not 

mean that the ſhip ſhall arrive in the company of the con- 

& 0), but only that ſhe herſelf ſhall arrive. If ſhe does, 

| that ſhews either that ſhe had convoy the whole way, or 

aid not want it. But, in the ſtipulation for the return of 

W cmum, no regard is had. by the parties to the condition 


of 


Welt The whole argument turned praRtice, but was not ſupported by any 
W202 this ſuggeſtion, which was ſaid proof, in this caſe. | 
| tO be founded on the acknowledged (a) Vide jupra, Lilly v. Ever, Þ. 72,73. 
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C--——DÞ1 
S1MonD 


againſt 


BoypgLL. 


4721] 


Thurſday, 
x 8th Nov. 


Tf one cove- 
nant with an» 
other, to do 
a certain aCt 
in conlidera- 
tion of a re- 


ward, and the 


other prevent 
the (ſtipulated 
thing from 

being literal. 
ly performed, 
and accept of 
an equiva-. 

lent, he may 


be ſued for 


the reward, 
and the rea- 
ſon of the 
non-compli. 
ance with the 
literal terms 
may be aver= 
red—F rei ght=-. 
ers of ſhips 
under char- 


ter-parties with the Eft India Company are not anſwerable for damage, or loſt, occaſioned 
by the a&t of God—Ship-damage, in rhoſe charter-parties, means, damage irom 1% 
ligenge, inſufficiency, or bad ſowage in the ſhip, © ff —(© 


of premium. 


HoTnAam and two Others agarn/? the Eagr: 


CASES IN MICHAELMAS TERy 


of the gaods on the arrival of the ſhip. 'The conſtrugiq, 
contended for by .the defendant, is adding a commey 
longer than the text. If it had been meant that no retyn 
ſhould be made unleſs a// the. goods arrived /afe, they 
would have ſaid, © if the ſhip arrive with all the goods 
or * ſafely with all the goods.” . The total or partial loſ f 
the goods was the ſubject of the indemnity, and mu þ; 
paid for by the underwriter, But, as to the return of th, 
additional ' premium, whether the goods arrive ſafe or Not, 
makes no part of the queſtion. "The fingle principle which 
muſt govern 1s, that in the events which have happenel, 
the war-riſk has been rated too high. 

WilLEs, and AS$HHURST, Frftices, of the fame opinia, 

BUuLLER, Frftice—I am of the fame opinion. The 
queſtion is for the deciſion of the court, not of a jur, 
ſince it ariſes on the conſtruction of a written inf{trumen, 
What gives riſe to an increaſe of the premium ? "The danger 
of capture. When that danger 1s diminiſhed, the con- 
ſtruEtion mult be, that there ſhall be a proportional retun 


T he rule diſcharged. 


___.Inpia COMPANY. 


PHE ſhip York, of which two of the plaintiffs were 
__ part-owners, and the third captain, had been freighted 
by a charter-party between them and the Zaft-India Cm: 
pany, on a voyage from London to India and back to Londm, 
On her return home, ſhe met with a moſt uncommon 
violent ſtorm, off Margate, where ſhe was {tranded, on 
the firſt of January 1779, and ſunk under water. By thi 
misfortune, a great part of her cargo (being ſalt-petre) wi 
loſt; the principal part of what remained, which coniſted 
chiefly of pepper, was greatly damaged by the ſea-wateh 
but was got out of the ſhip, by perſons ſent down by the 
Company, and brought to town in other veſſels, where 1 
particular proceſs was employed, at a great.expence to tht 
Company, to reſtore it, in ſome degree, and render 1t mat- 
ketable: The ſhip, after being in a great meaſure ut: 
loaded, wag, with much difficulty, raiſed out of the watc), 
and arrived in the port of London, with a ſmall part of th 
cargo ſtill remaining on board. The plaintiffs inſiſted, that 
ſhe hag arrived at her port of diſcharge, and had power 
$4 598 | | : 


mm > bm 


IN THE TWENTIETH YEAR OF GEORGE 111. 


her voyage within the meaning of the charter-party, and 
that, notwithſtanding the misfortune which had happened, 
and the loſs of part, and the damage done to the reſt, of 
the cargo, they were entitled to þe paid the freight of the 
goods ſaved, and the demurrage. "The defendants con- 
tended ; Firſt, that in the events which had happened, 
they were diſcharged from the payment of any freight, or 
demurrage 3 Secondly, that if they were liable for freight 
and demurrage, yet, by certain clauſes in the charter- 
party, they were entitled to deduct therefrom the value of 
the goods loſt ; the loſs upon thoſe which were ſaved in a 
damaged ſtate 3 and the expences they had been put to in 
getting thoſe damaged goods to London and rendering them 
marketable, A common action of covenant was at firſt 
brought on the charter-party, to which the defendants 
pleaded z but afterwards both parties conſented to try the 
queſtions in diſpute between them in four different feigned 
iſſues, which were as follows : | | 
1, Whether the plaintiffs were, or were not, entitled to 
any and what freight or demurrage in reſpect of the ſhip 
and voyage, in the charter-party mentioned ? 


2. Whether the plaintiffs were liable to pay or allow to 


the defendants any ſum or ſums of money in reſpeCt of the 
goods and merchandizes which had been ſhipped on board 


the ſaid ſhip, and which had been /2/, or not delivered to 


the defendants on her arrival in England ? 

3- Whether the plaintiffs were liable to pay or allow, 
&c. in reſpeCt of a certain quantity of pepper which had 
been ſhipped, &'c. and which had been prejudiced, wet, 
and damnified, before the arrival of the ſhip at London ? 

4- Whether the plaintiffs ought to pay or make ſatisfac- 
tion to the defendants, for the expences they were at, in 
taving and bringing to London certain goods and merchan- 
dizes which were taken out of the ſhip when ſhe was 
ltranded, or otherwiſe concerning the ſaid goods ? 
| Theſe iſſues came on to be tried, before Lord Mans- 

FIELD, at Gui/dhall, at the Sittings after laſt Trinity Term. 
= Lhere were two clauſes in the charter-party on which 
the defence on the firſt ifſue was founded, viz. 

I. * And, as touching the freight to be paid or allowed 


* by the Company, it is agreed, and the Company covenant 


* with the ſaid part-owners, that the Company ſhall, and 


«& will, 7 caſe and upon condition that the ſhip performs her 
6c voyage, and arrives at Londen in ſafety, and the ſaid part- 
* owners and maſters do perform the covenants on their 
* part, and not otherwiſe, well and truly pay and allow the 
« freight herein mentioned (a).” | 
2. © It is hereby agreed, that, in caſe the ſhip does nat 
* arrive in ſafety in the river Thames, and there make a 
ER 5 ilk 4 cc right 
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againſt 
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(a) P. 8, of the printed form of the Eaft-India Company's charter-parties. 
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& Company, or on account of any other employmen;, 


66 made for 
<« into the ſea for the preſervation of the thip and cargy, 


(3) 1bid. p. 11, (4) Thid. p. 4, 'L 
(c) 1bid, pe 4, 5o (e) {bid. p. 13. 


CASES IN MICHAELMAS TERy 


< right delivery of the hole and entire cargo and lading 
&© board the ſaid ſhip as aforefaid, the Company ſhall no 1 
« liable to pay any of the ſums of money herein before ogra} 
to be paid for freight and demurrage, nor ſubject to any 
demands of the ſaid part-owners or mafter on accouy 
« of the faid ſhip's carnings in freight, voyages for 


A 


& any other law, ufage, practice, or cuſtom, notyith. 

«& ftanding (5).” | 
The following clauſe was the foundation of the defenc 
on the /econd Hue. 
& And, if any of the homeward-bound cargo ſhall þ; 
& Ioft or undelivered into the ſaid Company's warehouſes at the 
« ſaid ſhip's arrival in England, (except that no ſuch pay. 
« ment ſhall be made if there happens an utter inevitah| 
& lofs of mw and cargo, nor ſhall any other payment h: 
uch goods as ſhall neccfſarily periſh or be cf 


A 


« than by an average to be borne by ſhip, freight, e. 
« murrage, and cargo,) the part-owners, and maſter, bull 
& pay or allow to the Company the prime coſt of ſuch goods, 
« and 30 /. for every 1007. on fuch prime colt (c).” 
On the zhird iffae they relied on the following claufes: 
1. © But, if any of the homeward-bound cargo, when 
« delivered into the Company's warehouſes in England, ſhall 
« be found to be prejudiced, wet, or damnified, by any occa- 
& fon or accident whatſoever, it ſhall be lawful for the Con- 
« pany to refuſe ſuch goods, and in ſuch caſe the part- 
« owners and maſter ſhall take them, and allow to the 
&« Company the ſums which they are invoiced at, with 
« charges, cuſtoms, and duties; and in ſuch cafe the 
« Company ſhall pay no charges. or freight for the ſaid 
« goods 1o prejudiced, wet, or damnified, unleſs in caſes 
© of damaged pepper, which the part-owners and maſter 
&« are to allow the Company for at the current price 0 
« found pepper in London, and the Company are to pay 
.« the fyeight and charges on ſuch pepper as if it were not 
« damnifed (d).” py 
2. © But the ſaid part-owners ſhall not be charged with 
«* any ſum of money in reſpect of goods damaged on board 
« the ſaid ſhip, but ſuch as ſhall, by the condition and 
« appearance of the package thereof, or by ſome other 
« reaſonable proof, appear to be fhip-damage ; any thing 
6 herein-contained to the contrary thereof in anywile not- 
'« withſtanding (e).” a 
: 3. A provifion for paying demurrage to the. owners, if 
the ſhip ſhould be diſpatched ſafe from the Malabar coal, 
and ſhould not make the paſſage in a limited fire j au 
"7 | | whic 


A 
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which adds, © and the owners ſhall not be reſponſible for 1779. 
« any damage that may happen to the homeward-bound ,_ 

6 cargo, betaſioned by ſuch late diſpatch ( Ft)” H@&rn i 
* The juty having found for the plaintiffs on the three againtt 
firſt iſſues, (vis. 1, 'That freight was to be paid for all the The Easr- 

= Companys goods delivered, and demurrage, as ſpecified in Inv1a Com. 
= the charter-party 3 2. That the plaintiffs were not liable to PaAnrY. 
F pay for any goods loft, or not dehvered; 3. 'Uhat they "L 275 3 
were not liable to pay or allow for any loſs on the pepper), | 
and for the defendants on the laſt, [ viz. That the plain- 
tiffs were to pay to the defendants their proportion of the 
expences in ſaving the goods and merchandizes, by way 
| of general average, as ſpecified in the charter-party, and 
| the whole extra expence of bringing the goods from Mar. 
gate}, a rule was obtained by the defendants to ſhew 
cauſe, why there ſhould not be a new trial on all the iffues 
found againſt them ; and the caſe was argued this day, 
Lee, Davenport, Baldwin, and Erſkine, for the plaintiffs, 
and the Solicitor General, and Dunning, for the defendants, 
The counſel for the defendants rehed, as to the freight 
and demurrage, on the {tri terms of the inſtrument, 
which it was ſtipulated, that neither ſhould be paid for, 
unleſs the ſhip ſhould arrive in /afety in the river Thames, 
and there make a right delivery of the whole and entire 
cargo. If the plaintiffs had proceeded in covenant, ſuch 
an arrival and ſuch a delivery muſt have been averred, 
and was now neceſſary to have been proved to make out 
the caſe oh the part of the plaintiffs, In a court of law, 
the ſtipulations of the deed muſt appear to have been 
exaCtly complied with z and, if any relaxation was to be 
allowed, on principles of Equity, recourſe muſt be had to 
a court of equity. 
© 30 ſame reaſoning was equally applicable to the ſecond 
ine, | 
On the third, they inſiſted, that © fip-damage” was ſy- 
nonimous to « ſea-damage,” and meant, damage happen- 
ing at ſea, in contradiſtinction to any injury the goods 
might have received before they were put on board, not 
merely damage at fea occaſioned by inſuthciency in the 
+ ſhip or the miſconduct or negligence of the maſter or ma- 
riners, which was the interpretation contended for on the 
part of the plaintiffs. Without any ſtipulation, the own- 
ers and maſter would have been an{werable to the Company 
for loſſes ariſing from thoſe cauſes. The word «© fhip- 
* damage,” it is true, was meant to controu! the general 
words in a preceding part of the inſtrument, by virtue of 
which the plaintiffs would otherwiſe have been liable if the x CR ea 
goods had been prejudiced or damnified by any occaſion or 
accident of any ſort; but, according to the conſtruCtion 
| | contended 


(F) Bid, p. 14+ 
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(a) T. 18 Geo. 2, Str. 1236.  Ccharter-party, as it then ſtood, would 
[1] It was {aid, that the clauſe men- make the owners liable for loſſes by 
tioning ſhip-damage was firſt intro- ſtorms, and with the expreſs deſign of 
| duced in 1759, when the Ichefter Eaft- preventing that conſtruRtion, this new 
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contended for by the plaintiffs, this prior clauſe woulq h+ 
totally. annulled by the other. The ſaving in caſe of a 1a4« 
departure from the Malabar coaſt, affords an additiona] 
proof that ſea-hazards from weather, ſtorm, &'c. were 
meant. For how could a detention beyond the uſual ſez. 
ſon increaſe the danger of damage from inſuffciency in the 
veſſel (independent of what the weather might occaſion), 

or from miſconduct in the maſter or the crew ? 
On the other fide, it was infilted, that this fort of in. 
ſtrument ought to receive a liberal conſtruction. The 
non-compliance with the letter of it, 1n not delivering the 
cargo in the river Thames, was owing to the aCt of the 
defendants themſelves, in ſending their ſervants on board, 
who took it out of the ſhip without any participation with 
the plaintiffs. "This diſcharged them from the neceſſity of _ 
performing ſtrictly that part of the contract (as to which 
the caſe of Sparrow v. Caruthers, reported m Strange (a), 
was in point), and the diſcharge might have been averred 
in an aCtion of covenant. 'That, as to the goods damaged 
or loſt, the charter-party was certainly very confuſed and 
ill digeſted, full of contradictions, owing to the circum- 
ſtance of different clauſes having been added at different 
times, without attention to the coherence and conſiſtency 
of the whole. But it muſt be interpreted in a manner the 
moſt conſiſtent with good ſenſe, and the nature and gene- 
ral tendency of the whole contract. 'The expreſhion of 
« ſhip-damage” could not be uſed in oppoſition to damage 
received before the goods are put on board, becauſe the 
owners could never be anſwerable for that fort of injury, 
and therefore it never could have been thought neceſſary to 
introduce words to declare that they were not [1]. It 
muſt mean damage received on board the ſhip, and occa- 
fioned by negligence or miſconduct ; ſurely not damage 
ariſing, as in the preſent caſe, from the a&t of God, 
which no human care could prevent. If there were any 
doubt, the ſpecial jury who had exerciſed their judgment 
upon it were certainly moſt competent to determine it, 
no queſtion being more excluſively fit for their confidera- 
tion. "The owners therefore were by that clauſe exempted 
from reſponſibility for any other ſort of damage but ſhip- 
damage ſo underſtood, and the foregoing words * by any 
« accident whatſoever” were thereby controuled and re- 
ſtrained. Then, as to the goods loſt, this being the clear 
meaning of ſhip-damage, and uniyexfally ſo underſtood by 
| perſons. 


Tndiamaen was loſt. The ,then Solzc:tor 


General had given an opinion, that the | 


clauſe was adopted. 


IN THE TWENTIETH YEAR OF GEORGE. UI. 277 


perſons converſant with the ſubject, it could never be the 1779 
:ntention of the contract, that, though the owners were « 
not to be anſwerable for goods damaged, they were for Hor xn 
goods loft, by the act of God. 'The ſtrict compliance with againſt 
the words on which the defendants relied as to the goods The Easr- 
loſt, was never expected. 'The cargoes of Indiamen are India Com- 
never delivered into the Company's warehouſes, but only PANY. 
into lighters belonging to the Company. Edwin v. The Eaſt 
India Company (a), and Edwards v. Child (b), were cited. 
Lord MANSFIELD,—lI have no doubt, but that, if. the 
delivery at Margate was, in the contemplation of the 
parties, ſubſtituted for a delivery at London, it might have 
been averred in an aCtion of covenant (c), becauſe there 
can be no material faCt in a cauſe which may not be put 
upon record, or given in evidence on the general iflue. 
The Company are not liable to any imputation. 'The part 
they took, when the calamity happened, was what hu- 
manity and juſtice required, and can be of no prejudice to 
either fide. 'The charter-party is an old inſtrument, in- 
formal, and, by the introduction of different clauſes, at 
different times, inaccurate, and ſometimes contradictory. 
Like all mercantile contraCts, it ought to have a liberal 
interpretation. In conſtruing agreements, I know no dif- 
ference between a court of law and a court of equity [17]. 
A court of equity cannot make an agreement for the 
parties z it can only explain what their true meaning was z 
and that 1s alſo the duty of a court of law. I told the jury, 
that the inſtrument muſt have a liberal conſtruction, ac- 
cording to the true intention, and I left. the conſtruction 
to them more than in- common caſes ought to be done, 
becauſe the province of conſtruing written inſtruments 
belongs to the court. On the point of /ip-damage I had 
conſiderable doubts, which I ſtated fully to the jury. "Vhe_ 
Company have thought fit to bring the caſe before the 
court, but, upon hearing the argument, I am now clear 
that the verdict was right on all the iſſues. As to the 
tirſt, the Company, by receiving part of the cargo, have 
waved all objections concerning the delivery [2]. 'The 
principal queſtion is, whether the owners are to pay for [ 278 J 
the damage occaſioned by the ſtorm—the aCt of God ; and 
this muſt be determined by the intention of the parties, $S 
| and ; 
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(a) Canc. H. 1690. 2 Vern, 210. « a juſt demand, and ought to be» re- 

| (6) Canc. M. 1716. 2 Fern. 7279. © heved in equity.” 
(c) Yide Fones v. Barkley, infra, T. [2] His Lordſhip had interrupted 
21 Leo, 3. p, 684. the defendants' counſel to aſk, whether 
[1] In the caſe of Edwin v. the Eaft- the Company could mean ſeriouſly to 
India Company, Vernon makes the court inſiſt, that they were to have the uſe of 
| tay, « Though the charter-party is ſo the ſhip, and the goods which had 
** Penned, that nothing can be reco- been delivered, and not pay for the 
* vered at law, yet the plaintiffs have freight of them ? | , 
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againſt 
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InDia Com. 
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Friday, 
19th-Nov. 


A mortgagee, 
after giving 


Notice of the 


martgage to 
the tenant in 


| 


\ 


CASES IN MICHAELMAS TERM 


and the nature of the contra. It is a charter of freigh, 
'The owners let their ſhips to hire, and there neyer was an 
idea that they inſure the cargo againlt the perils of the ſez, 
The Company ſtand their own anfurers. Words myſt þ; 
conſtrued according to the {ubjeft-matter, What are the 
obligations upon Ye owners which ariſe out of the fair 
conſtruction of the chartex-party ? Why, that they ſhall 
be anſwerable for damage incurred by their own fault, 
that of their ſervants, as from defects in the ſhip, or in. 
proper ſtowage; ſuch as mixing commodities together 
which hurt One another, & Co If they were liable for 
damages occaſioned by ſtorms, they would become in. 
ſurers, not freighters. Many of the diffculties which 
have been raiſed, are occalioned by the multiplicity of un- 
neceflary words, introduced with a view to be more ex. 
plicit; an effe&t which often ariſes from the ſame cauſe in 
acts of parliament. It ſeems the queſtion had occurred in 
the year 1759, and the clauſe mentioning ſhip-damage 
was introduced im order to fix the riſks for which the 
owners were to be an{werable. "That clauſe rides over all 
the- former part of the charter-party. As to the other 
point of zhe goods Io}, the whole is one entire contract, and 
muſt be underſtood in a manner conſiſtent with itſelf ; and 
it never could be intended, that the owners ſhould be pro- 
tzEted from the leſſer loſs, and remain anſwerable for the 
greater. | | 

WILLES, Fuſtice, abſent. | 

ASHHURST, F grs am of the ſame opinion. The 
conlideration, that the owners are not inſurers, controuls 
every branch of the inſtrument. If the proviſo concerning 
ſhip-damage had been wanting, there might have been 
ſome doubt ; as the caſe ſtands there is none. _ 

BuLLER, Fuftice,—I am of the ſame opinion. There 
could have been no doubt on the ſubject of the firit iflue, 
if the parties had gone on in the uſual way, by an action 
of covenant on the charter-party. If an act undertaken to 
be done 1s diſpenſed with by the other party, it is ſufficient 


ſo to ſtate it on the recard ; ſpecial pleading being nothing 


but a bare narration .af facts in a legal form. 
The rule diſcharged. 


Moss again/f GALLIMORE and Another. 
JY an aCtion of treſpaſs, which was tried before NaRrs, 


Fuſtice, at the laſt Aſſizes for Staffordſhire, on not guilty 
pleaded, a verdict was found for the plaintiff, ſubject s 
tie 


poſſeſſion under a leaſe -priar to the mortgage, is intitled to the.rent in arrear at the time 


_ of the notice, as well as to what accrues afterwards, and he may diſtrain tor it after 


ſuch notice.—In a notice forthe fale of a diſtreſs under 2 }. & M. c. 5. it is not 06: 
ccflary to mention when the rent became due for which the diſtreſs was made, 


_ &A oo = = = rm rg © 2} mo, ns. 


nz + a _tHw 4 xt 8X we ( A&A ©... Ph, = 


A «o« a Oo + aa 


> = 


—— PECEEE | 


*« aa a ep Ad rs }ﬀ|o mes _ X&c 


7 THE TWENTIETH YEAR OF GEORGE 111. 


the opinion of the court, on a caſe reſerved. "The caſe 
ſtated as follows :—One Harriſon, being ſeiſed in fee, on 
the 1ſt of January 1772, demuſed certam premites to the 


plaintiff for twenty years, at the rent of go!. payable 


yearly on the 12th of May ; and, in May 1772, he 
mortgaged the ſame premrſes, in fee, to the defendant 
Mrs. Gallimmore. Moſs continued in pollkeſhon from the 
date of the leaſe, and paid his went regularly to the mort- 
gagor, all but 287. which was dve on and before the month 
of November 1778, when the mortgagor became a bank- 
rupt, being, at the time, indebted to the mortgagee ma 
more than that ſum for mtereſt on the mortgage. On the 
3d of January 1779, one Harwar went to the plaintiff, on 
behalf -of Galhmore, ſhewed him the mortgage deed, and 
demanded from him the rent then remaining unpaid. 'This 
was the firft demand that Ga/hmore made of the rent. "The 
plaintiff told Horwar, that the afhgnees of Harriſon had 


demanded it before, wiz. on the 31it of December ; but, 


when Harwar ſaid that Gallimore would diftrain for it if xt 
was not paid, he ſaid, he had ſome cattle to ſell, and 
hoped the would not diftrain till they were ſold, when he 
would pay it. The plaintiff not having paid according ts 
this undertaking, the other deferdant, by order of (Gall:- 
more, entered, and diftrained for the rent, :and thereupon 
gave a written notice of ſuch diftreſs to the plaintiff, m 
the following words : ** 'Vake notice, that I bave this day 
« ſeized and diftrained, &'c. by virtue of an authority, 
« &c. for the ſum of 28 /. being rent, and arrears of rent, 


« due to the ſaid Eſter Gallimore, at Michaelmas /aft paſt, 


« for, &Cc. and unleſs you pay the ſaid rent, &c.” Fe ac- 
cordingly ſold cattle and (goods to the amount of 22/7. 25.— 
The queftion ſtated for the opinion of the court, was, 
Whether, under all the circumſtances, the diftreſs could 

be juſtified ? 0 

. Wood, for the plaintiff.—Boxwver, for the defendants. 

Wed, —The plaintiff's caſe reſts upon two grounds : 
1. The defendant, Gallimore, not being, at the time when 
the rent diſtrained for became due, in the actual ſeifin of 
the premiſes, nor in the receipt.of-the rents and profits, ſhe 
had no right to diftrain. 2. The notice was irregular, 
being for rent due at Michaelmas, whereas this rent was 
only due, and payable in May.—1. Before the ftatute of 
4 Anne, c. 16. (a), a conveyance by the reverfioner was 
void without the -attornment of the tenant (5), which was 
neceſſary to ſupply the place of livery of ſeifin. Since 
that ſtatute I admit that attornment is no longer neccilary 
to give effect to the deed; but it does not fallow from 
thence, that a grantee has now a right to diftrain, before 
he turns his title into actual poſſeſſion. 'The mortgagor, 
| 2 (according 


(a) Fg. (5) Co. Litt. 309. a. 6b. 
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I 779. (according to a late caſe (c),) is tenant at will to the mort: 
pager, and has a right to the rents and profits due before 

Moss is will is determined. Nothing, in this caſe, can amount 
againſt to a determination of the will, before the demand of the 
GaLti- rent on behalf of the mortgagee, and the whole of thx 
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ſ MORE. for which the diſtreſs was made became due before the 6 

Wks: demand. If the mortgagor himſelf had been in poſſeſſion, © f 
i Wa he could not have been turned out by force ; the mortga. *, 
Wh gee mult have brought an ejectment. "The aflignees had | nl 
k Wh called upon the plaintiff for the rent, as well as Gallimors, _ 46D 
and how could he take upon himſelf to decide between | 4 


them? The mortgagee ſhould have brought an ejeQtment, 
when any objection there might have been to the title 
could have been diſcuſſed. It does not appear from the 
caſe, that the intereſt in arrear had ever been demanded 
of the mortgagor, and there is a tacit agreement, that the 
mortgagor {ſhall continue in poſfſeſhon and receive the rent 
till default is made in paying the intereſt.-2. The notice 
1s irregular, and, on that account, the diſtreſs cannot be 
Juſtified. By the common law, the goods could not be 
fold. 'The power to ſell was introduced by the ſtatute of 
William and Mary (d), but it is thereby required, that 
notice ſhall be given thereof *« avith the cauſe of taking,” 
&c. "Theſe requiſites are in the nature of conditions pre- 
cedent, and, if not complied with, the proceedings are 

_ Ullegal. It 1s true, this irregularity, fince the ſtatute of 
11 Geo. 2, (e), does not make the defendants treſpaſſors 
ab initio, but the aQtion of treſpaſs is {till left by that 
ſtatute, for ſpecial damages incurred in conſequence of 
the irregularity. 

Lord MANnsFIELD obſerved, that the plaintiff was pre- 
cluded, by the caſe, from going for ſpecial damages ariling 
{ 281 ] from any ſuppoſed irregularity in the ſale, no ſuch ſpecill 

damages being found, and the queſtion ſtated being only, 
whether the diſtreſs was juſtifiable 3 and BuLLER, Fuſtie, 
ſaid, that it was not neceflary by the ſtatute of Wilham & 
Mary, to ſet forth, in the notice, at what time the rent 
became due. = 

Bower, —If the law of attornment remained ſtill the 

ſame as it was at common law, . the converſation ſtated to 
have taken place between the plaintiff and Harwar would 
amount to an attornment z and, when there has been an 
attornment, its operation is not reſtrained to the time 
when it was made: it relates back to the-time of the con- 
veyance, and makes part of the ſame title z like a feolt- 
ment and livery, or a fine or recovery and the deed dc- 
claring the uſes; Long v. Hemming (a). Now, however, 
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(c) Keech v. Hall, ſupra, M. 19 (es) Cap. 19. F 19. 
Geo, J- Þþ. 21, | (a) I Anger/. 250, ” I 6k Crs. El, 
(4) 2 W.& M. ff. 1 cap. 5. F2. 20g. 
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any doubts there might have been on this ſubje& are 1999. 
entirely removed, by the ſtatute of Queen Anne, the words __— 4 
of which are very explicit, viz. (b), © that all grants or Moss 
« conveyances of any manors, rents, reverfions, or re- . againſt 
« mainders, ſhall-be as good and effeCtual to all intents and GaLLis 
( purſes, without any attornment of the tenants, as if MORE, 
« their attornment had been had and made.” 'Che pro- | 

viſo in the ſame ſtatute (c) which ſays, that the tenant 

E 21] not be prejudiced by the payment of any rent to the 

: grantor before he ſhall have received notice of the grant, 

L fhews, that it was meant that all the rent which had not 

E been pard at the time of the notice ſhould be payable to the 

E crantce. The mortgagor 1s called a tenant at will to the 

© mortgagee. That may be true in ſome reſpects, but it is 

E more correCt to conſider him as ating for the mortgagee 

E in the receipt of the rents as a truſtee, ſubjeCt to have his 

T authority for that purpoſe put an end to, at whatever time 

Ethe mortgagee pleaſes. It is ſaid, the proper method for 

the mortgagee to have followed would have been to have 

E brought an ejetment, but it 1s only a very late practice to 

@ allow a mortgagee - to get into the poſſeſhon of tne rents, 

@ by an ejeCtment againſt a tenant under a leaſe pricr to the 

E mortgage (d). The intereſt, it is ſaid, 1s not ſtated to have 

W been demanded; but the caſe ſtates, that, at the time of 

the notice and diſtreſs, more than the amount of the rent 

| In arrear was due. It 1s ſaid, the tenant could not decide 

Ebctween the mortgagor, (or, which is the fame thing, his 

Eaſlignees,) and the mortgagee 3 but that is no excule. 

E He would have had the ſame difficulty in the caſe of an 

E:bſolute ſalez a mortgage in fee being, a? /aw, a com- [ 202 ] 
Wplete ſale, and only differing from it in reſpect of the 

Wequity of redemption, which is a mere equitable intercit. 

= The court told him it was unneceflary for him to fay 

17 thing on the other point. 

= Lord MansFiELD,—I think this caſe, in its conſc- 

Wquences, very material. It is the caſe of lands let for 

Years and afterwards mortgaged, and conſiderable doubts, 

# luch caſes, have ariſen in reſpeCt to the mortgagee, 

Wien the tenant colludes with the mortgagor ; for, the 

caſe protefting the poſleſhon of ſuch a tenant, he cannot 

Wb turned out by the mortgagee. Of late years the courts 

Wire gone 1o far as to permit the mortgagee to proceed by 
W<)cctacnt, 1f he has given notice to the tenant that he 

Widoes not intend to diſturb his poſſeſon, but only requires 

Wee rent to be paid to him, and not to the mortgagor. 

1 {his however is entangled with difficulties. The queſtion 

3 Ee 15, whether the mortgagee was or was not entitled to 

Wthe rent 1n arrear. Before the ſtatute of Queen Anne, 

2 | attornmenc 

W () 4 4m, c. 16. 5g. d) White v. Howhins, fupra, Id. 
3 {f) I 10. | | 19 Geo. 3. þ- 23+ Note [7]. 
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CASES IN MICHAELMAS TERy 
attornment was neceſſary, on the principle of notice t9 
tenant 3 but, when it taok place, it certainly had Telatigy 
back to the grant, and, like other relative aCts, they wer 
to be taken together. 'Thus livery of ſeiſin, though may, 
afterwards, relates to the time of the feoffment. Since te 
ſtatute, the conveyance 1s complete without attornmey 
but there 1s a proviſion, that the tenant ſhall not he ot 
judiced for any a&t done by him, as holding under th 
grantor, till he has had notice of the deed; 'Vherefore th 
payment of rent before ſuch notice 1s good. With thi 
proteCtion he is to be conſidered, by force of the {tatut, 
as having attorned at the time of the execution of the 
grant; and, here, the tenant has ſuffered no injury. Ny 
rent has been demanded which was paid before he kney 
the mortgage. He had the rent in queſtion till jn hy 
hands, and was bound to pay it according to the leg] 
fitle. But having notice from the aſlzznees, and alfo fray 
the mortgagee, he dares to prefer the former, or key 
both parties at arm's length. In the caſe of executionsi 
15 uniformly held, that 1f you act after notice, you Gi 
at your peril. He did not offer to pay one ot the parti 
on receiving an indemnity. As between the afſignees and 
the mortgagee, let us fee who 1s entitled to the rent. The 
aſhgnees ſtand exactly in the place of the bankrupt. Now, 
a mortgagor, 1s not properly tenant at will to the mort 
gagee, for he 1s not to pay him rent. He 3s fo ay 
quodam medo. Nothing is more apt to confound than : 
femile. When the court, or counſel, call a mortgagor 
tenant at wall, it 1s barely a compariſon. He is li 1 
tenant at will. "Phe mortgagor receives the rent by a tac! 
agreement with the mortgagee, . but the mortgagee maj 
put an end to this agreement when he pleafes. He has tit 
legal title to the rent, and the tenant, in the preſent cal 
cannot be damnified, for the mortgagor can never oli 
him to pay over again the rent which has been levied b 
this diſtreſs. I therefore think the diſtreſs well juſtihed; 
and I conſider this remedy as a very proper additional at 
vantage to mortgagees, to prevent colluſion between ti 
tenant and the mortgagor. | | 

ASHHURST, Fuftice,—Lhe ſtatute of Queen Anne has 
rendered attornment unneceſſary in all caſes, arid the onlj 
queition here ariſes upon the circumitance of the notice 
the mortgage not having been given till after the 
diſtrained for became due. *' Where the mortgagor is un 
felf the occupier of the eſtate, he may be conſidered # 
tenant at will ; but he cannot be ſo conſidered, if there 
an undertenant ; for there can be no ſuch thing 3 ® 
undertenant to a tenant at will. The demiſe itſelf woul 
amount to a determination of the will. "There beg" 

this caſe a tenant in poictlion, the mortgagor 455 hoe 


iN THE TWENTIETH YEAR OF GEORGE tit, 


[ 293 
the WG only 2 receiver of the rent for the mortgagee, who may, at 1779. 

ation any time, countermand the imphed authority, by giving | 

wer WG, .otice not to pay the rent to him any longer. | Moss 
mad; A BuritEr, 7u/fice, —There is in this caſe a plea of the againſt 
* the WW ocneral iſſue, which 1s given by ſtatute (a), but if the GarLL1- 
ment, WS: ut ification appeared upon the record in a ſpecial plea, the MORE» 
: pre. WM ciſtreſs muſt be held to be legal. Before the a&t of Queen 
2r the BE. {re in a ſpecial juitifcation, attornment muſt have 
re the been pleaded. But fince that ſtatute, it 1s never averred 
1 ths in a declaration in covenant, nor. pleaded in an avowry. 
aut, AW: the caſe of Keech v. Hall, referred to by Mr. Wood, the 
f the Wrourt did not conſider the mortgagee as tenant at will 7 
No * purpoſes, If my memory do not fail me, my Lord 
ew of Wiſtinguiſhed mortgagors from tenants at will im a very 
1 Is material circumſtance, namely, that a mortgagor would 

Whot be entitled to emiblements. Expreſſions uſed in parti= 
) frop E. alar caſes are to be underſtood with relation to the ſub= 
keeys We&t-matter then before the court: | 
ons i WE The Poftea to be delivered to the defendants [4 57] 
_ I a) I1 Geo, £39. S 21, | Wright, B. R. M. 25 Ges. 3: 1 Term 
« - [+ 77] Yide Eaton V. Jaques, M. Rep. 378. 384. 
Th £ | Geo, 3« infra, 455. IP Birch v. 

Now, T | | | 

with q | EY | : | [ 264 ] 
> ole BR | The King againſt MiLEs. rfo-x I 
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A Ruiz had been obtained to ſhew cauſe, why leave 
lie 1 KT * ſhould not be given to file an information againſt the 
a tact RWictendant, as the author of 4 libel, accuſing the proſecutor 
c mar A MIr. Sybes) of having been concerned in a monopoly in the 
12s the BE a Indies, which produced a famine, and occaſioned the 
t cal, RWEcath of 20,000 people: De. a | 
obliz: RE Upon thewing cauſe, it was objected, that the proſe- 
ied by WE utor, in the afhidavit on which the rule was granted, had 
tificl; Rot ſworn direftly, and pointedly, to his innocence of the 
1al a WE barge, which, it was ſaid, was univerſally required by the 
en the Practice of the court, before an information will be granted 
EF” = libel accuſing a private individual of a ſpecific 
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e ool BE Lord MaxspitrD ſaid, this was a general rule, though 
tice 0 BPO u7ver/al, for that he recollefted ſome inſtances, where, 


c ret Wunder particular circumſtances, it had been diſpenſed 


4 
os 5s 


1s hin BNP" "th (2), but that there was nothing in this caſe to make it 


red 1 BP" ©xception to the general practice. 
here 8 The rule diſcharged. 


I W (2) Vide Rex v. Bate, FE. 20 Geo. 3. 29 Geo. 3. 3 Term Rep. 
cg 0 2 387+ 1 Rex vr. Weber, T. 
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1779- 
Connrnrnmmmmnnd 


Friday 
19th Nov. 


If an inſured 
ſhip quit the 
courle de- 
ſcribed in the 
policy, from 
neceſſity, ſhe 
mu! purſue 
ſuch new voy- 
age of neceflity 
in the dire&t 
courſe, and in 
the ſhorteſt 
time, otherwiſe 
the underwrit- 
ers will be diſ- 
charged. 
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(a) Wedneſday, 1gth May, 1779. 
(6) Monday, 31ſt May 1779. 
(c) Monday, 7\h June 1779. 


CASES IN MICHAELMAS TERI 


”* 


LAvAaBRE and Another again/7 WiLsox 
BIZE againſt FLETCHER ;—and Lay ay 
and Another again// WALTER, 


HE firſt and laſt of theſe cafes were actions. on the 

ſame policy of inſurance, on the Carnatic, a Frey! 
Exaft Indiaman. 'The firſt was tried at Guildhall, at th 
Sittings after Eaſter Term (a), and a verdict found for th 
plaintiffs. Afterwards, at the ſame vittings (5), Biz ,, 
Fletcher, which was an aCtion upon a dfferent policy, hy 
on the /ame ſhip, came on to be tried; and a verdict yy 
alſo found for the plaintiff in that cauſe, and acquieſce 
in. In Trinity Term, 19th George NL. (c), a rule wg 
* granted to thew cauſe why there thould not be a new tr 
in the caſe of Lavabre ve. Wilſen, which rule ſtood oe 
till this term. In the mean time, at the vittings af 
Trinity Term, 19th George II. (d), Lavabre v. Walter wn 
tried, and a verdict having been found in that caſe likevif 
for the plaintiffs, a new trial was moved for in the begin 
ning of this term (ze), and, a rule to ſhew cauſe being 
granted, the court directed that this laſt-mentioned ul 
and that in Lavabre v. Wilſon, ſhould come on to be argue 
at the ſame time. All the three trials were before Lo 
MANSFIELD. 

In Lavabre v. Wilſon, and Lavabre v. Walter, the wy- 
age inſured was deſcribed in the following words: * At 
« and from Port L'Orient to Pondicherry, Madras and 
& China, and at and from thence back to the ſhip's port 
&« or ports of diſcharge in France, with liberty to touch 
«© the outward 2 homeward-bound woyage, at the [js 0 
&« France and Bourbon, and at all or any other place 0 
« places what or whereſoever.” And there was this ab 
ditional clauſe in a ſabſequent part of the policy, us 
« And it ſhall be lawful for the faid ſhip, 77 this wyagh 
&« to proceed and ſail to, and touch and ſtay at any pon 
« or places whatſoever, as well on this fide, as on ti 
« other ſ.de of the Cape of Good Hope, without beinf 
&« deemed a deviation.” 

In Bize v. Fleicher, the deſcription of the voyage inſure 
was as follows, (being nearly the ſame with that co 
monly ufed in inturances upon {Engliſh {aſt natomett] 
« At and from LOriznt to the Iles of Srance and Tourtah 
« and to all or any ports and places where, and whats 
« ſoever, in the Hoj!-Indies, China, Perjia, or cla 

; | «C jzx\01 

(4) Friday, 16th July 1779: 

* (fe) Tuc/aay, gth Nowember 1775 
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MN. THE TWENTIETH YEAR OF GEORGE 11. 23> 


| « beyond the Cape of Good Hope, from place to place, and 7x 770. 

F « during the ſhip's ſtay, and trade backwards and for- 

© « wards, at all ports and places, and until her ſafe arrival Lavasxe 
E « back at her laſt port of diſcharge in France.” But, at apainſt 
© he ſame time that this policy was ſubſcribed, there was WiLs0N. 
© : lip of paper watered to it, and ſhewn to the under- 

E writers, on which was written the following repreſenta- 

tion (f): © The ſhip has had a complete repair, and is 

E « now a fine and good veſſel, three decks. Jntends to ſail 

© « in September or October next (1776). Is to go to Ma- 

| « deira, the Iſles of PFrance, Pondicherry, China, the Iſs 

W « of France, and L'Orient.” 

E The ſhip did not ſail till the 6th of December 1776, and 

E did not reach Pondicherry till the 23d of Fuly 1777. She 

E continued there till the 23d of Augyft following, when, { 286 ] 
E inſtead of proceeding to Chma, ſhe ſailed for Bengal, 

E where having paſſed the winter, and undergone very con- 

 fiderable repairs, the ſailed from thence early in the year 

E 1773, (being the ſecond ſhip that left the Ganges, ) re- 
E turned to Pondicherry, and after taking in a homeward- 
E bound cargo, at that place, proceeded in her voyage back 
Wo Orient, but was taken in Ofober m that year by the 
@ entor privateer. 'The uſual time in which the direct 
Eroyage between Pondicherry and Bengal 1s performed, is 
W fix or ſeven days, but the Carnatic was about ſix weeks in 
W coing to Bengal, and two months on the way back from 
thence to Pondicherry. Both going and returning, ſhe 
1 either rouched at, or lay off, Madras, Maſulipatam, Vijt= 
W opatam, and Yanon, and took in goods at all thoſe places. 
& 1. On the trial of Lavabre v. Wilſon, it was, in the 
EW opcning for the plaintiffs, inſiſted, that, under the general 
liberty given by the policy of touching at all places what- 
Eloever, the veſſel might go to Bengal, which, by the ope- 
ration of thoſe words, was as much part of the voyage, as 
Wit it had been expreſsly named. "Phat the ſhip being 
{© thcre, the voyage might be abridged, and her further pro- 
Wore!s to China abandoned, for that veſſels inſured may 
always return back from any point within the limits of the 
W0y2ge contained in the policy. Lord MansFIELD, how- 
ever, having intimated a clear opinion that the general 
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Words were, by the expreſſions of © in the outward, or 
3 « homezvard-bound voyage,” and © 7n this voyage,” qualified 
4nd reſtrained ſo as to mean © all places whatſoever in the 
ws IJ yo q wrſe of the voyage to and from the places mentioned 111 
wo S i policy this ground was 1immedaiately abandoned, and 
iY "us | arther mentioned by the counſel for the plaintiffs in 
..oul progreſs of theſe cauſes [1]. 'The plaintifts eee 
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2 (f)) Sypra, þ. 12. Note #4). col. 2. nions of Dutch and French lawyers in 
b [1 ] The plaintiffs had ſeveral opt- their favour, on this point, ſ 
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CASES IN MICHAELMAS TERM IN 
their caſe chiefly on another ground, viz. that the yoyzq, ever 
to Bengal was adopted by neceſſity for the ſafety of the to t] 
ſhip, upon the bond Fe opinion of the captain and the reg Foal. 
of the ofthcers, and of one Berard the ſupercargo, who hq Bet 
the principal management. 'To prove this neceſſity, i no. 
was {worn by Berard and four mates, that the ſhip had that 
been detained longer in Europe, than at firſt was foreſeen, | had 
_ and that ſhe met with extremely bad weather on her out. | prel 
ward paſſage, and at Pondicherry was ſo leaky, that i; WAR and 
appeared to them, upon conſultation, that ſhe muſt he afte 
careened, which could only be done at Bengal, there being | thre 
no other place ſo near as for her, in her then ſituation, tg 8 the 
be able to proceed to it with ſafety, where that operation MF nei 
could be performed ; for that no harbour between Pin. | Chi 
cherry and the Ganges on one fide, and Pondicherry and E ove 
Bombay on the other, would admit of ſo large a veſſel being E mo 
hove ; frm her burthen being near 800 tons. Indeed, it WAR ing 
turned out when they got to Bengal, that ſhe could be re. WE op1 

aired without carcening, but this was only diſcovered, = an0 
they ſaid, after ſhe was unloaded of much more of her AG 1 
contents than could have been done with ſafety in the A cer 
open road of Pordicherry. All the witneſſes for the plain. WA if t 
tifls ſwore that they took the reſolution of going to Bega! WE tur 
much againſt their inclination, for that it would have been WE ji: 
not only more fpr the advantage of the owners, but allo AF nec 
more for their private intereſt as individuals, to go to Chin, A ©! 
they having prepared their own adventures for that market, WE £0! 
Beſides the circumſtance of the leak, they afſipned an id WA the 
ditional reaſon for relinquiſhing the voyage to China, viz WI the 
that they had heen detained ſo long at Pondicherry, fron WW 4 
delays in unloading their outward-bound cargo, that they JM of! 
were not ready to leave that place, till it was too late t» JA <0! 
undertake the China voyage with any degree of prudence Wn "a 


or ſatety, and they ſaid Bengal was the beſt place they 
could go to winter at, | 

_ 'Fhe defence fet up wasz 1. That the ſhip had neret 
failed on the voyage inſured, her deſtination, when ſe li 
Europe, having been for Bengal and not China; 2. That, 
ſuppoſing her to have /ailed on the voyage deſcribed in the 
policy, yet her going from Pondicherry to Bengal, inſtcal 
of proceeding to China, was a deviation, and was 10 
juſtified by neceſſity. In ſupport of the j#r/? ground ot 
defence, certain Loren inſtructions were relied up), 
which were found on board the ſhip, and were addreſſed 
by the owners at L'Orient to Berard the ſupercargo, and 
which, though obſcurely penned, gave .great room to cor 
tend, either that at her departure it had been reſolved t9 
ſabſtitute Bengal for the China voyage, or, at leaſt, that the 
alternative was left with Berard, to be decided one way 


the other, according to certain eyents in 1ngia, way 
0, even 


IN THE TWENTIETH YEAR OF GEORGE 11I. 


events turned out in the ſort of way that, according 
| > the inſtruCtions, was to determine the voyage for Ben- 
F ,,/, On the ſecond ground they contended, that from the 
*ccount given by the plaintiffs' own witneſſes, there was 
| no _neceflity for going to Bengal, and, that it appeared, 
that, inſtead of going direCQtly thither, a trading voyage 
had been- made from Pondicherry, which afforded a ſtrong 
preſumption, that trading was the object and motiye 
| and that the leak, or latenets of the ſeaſon, were only 
after-thoughts, and mere pretexts. 'They called two or 
three captains of Zngliſh Eaft-Indiamen to prove that, in 
© the ſituation and at the time of year ſpecified by the wit- 
E nefles for the plaintiffs, the ſhip might have proceeded to 


$ over to Achem, or Malacca, or have gone to Ceylon, with 
© more propriety than to Bengal, for the purpoſe of careen- 
@ ing, if that had been neceilary. But, on theſe matters of 
E opinion, the defendant's - witneſſes differed from one 
E another very conſiderably, in ſeyeral particulars. 

= Lord MansF1E1.D told the juryz 1. 'That Bengal was 
E certainly not within the words of the policy ; But, 2. 'That, 
© if they ſhould think, that, at the time of the ſhip's depar- 
E ture from Pondicherry, the captain and officers were, bond 
& je, of opinion, that to go. to Bengal was 2 matter of 
E neceſſity, or what common prudence rendered their in- 
E diſpenſable duty, and that there was no other motive for 
& zoing to that place inſtead of China, they muſt find for 
& the plaintiffs ; for that going to any port, though out of 
the courſe of the voyage, is, in the eye .of the law, no 
& deviation, if neceſſary for the ſafety of the ſhip. On the 
& other hand, if they thought the neceſſity ſet up a mere 
E colour and pretext, and that the voyage to Bengal was 
W determined upon from other motives, they muſt find for 
W the defendant. But, in conſidering this queltion, they 
& muſt not lay much ſtreſs on the opinions of other people, 
& formed after the event, when the real ftate of the ſhip, 
= and the nature of the leak, had been diſcovered. Men of 
 4iferent degrees of ſkill, experience, or underſtanding, 


W ſubject, as they had ſeen by the diverſity of opinions 
# delivered by the different captains who had been ex- 
= amined. | 

= 2. On the trial of Bize v, Fletcher, the counſel for the 
 {ctendant contended, that the repreſentation accompanying 
the policy reſtrained the voyage to the limits therein ſpe- 
= cihed, and brought the merits of the caſe to be the ſame 
= 55 in Lavabre v. Wilſon; and they produced ſome addi- 
W onal evidence, (particularly ſome letters written by the 
= OVncrs to their correſpondents who had got the policy 
 Puderwritten,) to raiſe a preſumption, that the neceſſity 


T 4 of 


China, or have returned to Europe, or might have ſtretched 


1 might differ extremely in their judgment on the fame 
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} l 1 779. of going to Bengal was merely a pretence, deviſed af, 
FR | the capture, and when the infured began to apprehend uſt 
08 Lavaprs that the words of the policy would not cover a yoyape tg bo 
-\08 againſt that place. | | int 
408 W1L50N. Lord MANSFIELD, in ſumming up to the jury in thi wit 
WI: cauſe, after ſtating very fully the difference between any 
il Bed repreſentation and warranty, told them, that, if they were | 
| Ha ſatisfied that the real intention at the time of the repreſen. | the 
Ws tation was to go to China, the plaintiff would be entitles BY 
Wi to their yerdict; for that the inſured might change the A th: 
hw intention in this caſe, and go to Bengal, and yet be pro. | mo 
bl teed by the policy, which clearly admitted of that vo. WM of 
Wo age, and muſt have been underſtood by both panties in ; MW ha 
47M be greater latitude than the repreſentation, being expreſſed in E ſho 
8 different and much more comprehenſive terms. His Lord. | 
Wl. ſhip then ſtated, and obſerved upon, the evidence which WI to 
Bll. was given on the part of the detendant to ſhew that the WA we 
Wl neceiſity was fictitious z being (I preſume) of opinicn that ſu} 
We if the jury had believed it to be ſo, it would have afforded = 
WM: | a preſumption that the original plan, even at the tim: WE tri 
* Tang of the repreſentation, was to go, not to China, but ty 
Wl | Bengal. = 
Wits | When the motion was made for a new trial in Laval: © pl 
| v. Wilfn, the new evidence which had been produced in WA 
Bize v. Þletcher was relied upon 3 but Lord Maxsitn th 


told the counſel, that, if they meant to make the diſ. i 2: 
covery of new and material evidence the ground of their WE th: 
metion, they mult lay it before the court by ajhdavit, that F 
there might be an opportunity given to the other fide of BME 2r 
anſwering it; for that he could not, in his report of what 
palled on the trial of Lavabre and WWilfon, ftate any of the Wl 
evidence produced in the other cauſe.—Such aſlidavits WE co 
vere afterwards produced, E- 
. The evidence in the cafe of Lavabre v. IWalter, v% C. qu 
nearly the ſame as in bize v. Fletcher. "he fecret wu WR cc 
{tructions given to Berard had been more attentively pe» WF 0 
ruled, and afforded ftronger reaſons than they at fi. WE /c: 
ſeemed to do, to ſuſpect that the voyage to Dengat wes 3 ſu 
predetermined, before the departure from [Oi Vir WH ! 
plaintifts* witneſſes were much preiled on this occation, 0 WR 91 
ſay, whether the latenefs of the ſeafon aione was uct %% WE 
independent of the leak, would have. determined ten 0 We 
abandon the China voyage; and, on the other hand, wit- ne 
ther the leak, independent of the other reaſon, wou!d, 1 Wl ac 
their opinion, have rendered it neceflary ſo to do. 10 Wi 
this they ſaid, that they could not give a certain an{wer; 
for that, as neither of the caſes had happened, they hat 
not exerciſed their judgment upon them. 
The counſel for the defendant infiſted, that, if the att; 
neſs of the ſeaſon was the ſole or predominant reaſon id 
| ME Ro TOY | Cn Ron abandon 
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IN THE TWENTIETH YEAR OF GEORGE 11.. 


abandoning the voyage to China, the inſured could not 
juſtify the deviation to Bengal; for that, when an inſured 


| voyage Is abridged, the ſhip mult return back in the courſe 
$ --fured, and cannot juſtify a deviation for the ſake of 
| wintering in a harbour more commodious perhaps than 
| any to be found on that courſe. 


Lord MANSFIELD now ſummed up very ſtrongly againſt 
the plaintiffs, on the head of fraud. But, independent of 
that ground, he ſtated a new point againſt them, wiz, 
that, if neceſſity were admitted to have been the ſole 
motive for ſubſtituting the voyage to Bengal in the place 
of that to China, {till it was incumbent on the inſured to 
have purſued that voyage of neceſſity directly, i the 
ſhorteſt and moſt expeditious manner, and that the delay 
in going from Pondicherry to Bengal, and the repeated 
ſtops by touching at different places, and trading there, 


were deviations, and not within the proteCtion which the 


ſuppoſed neceſlity afforded to the direCt voyage. 

The rules to ſhew cauſe why there ſhould not be new 
trials in the two caſes of Lavabre v. Wilſon, and The ſame 
v. Walter, came on to be argued this day. 

The Solicitor General, Cowper, and Douglas, for the 
plaintiffs, —Dunning, Lee, and Rooke, for the defendants. 

For the plaintiffs it was argued, that, if it was true that 
there was a neceſſity ſufficient to juſtify the voyage to 
Bengal, the time employed in going thither could not alter 
the caſe, as the riſk had not been thereby increaſed, the 
coaſting voyage really performed being free from all hazard, 
and it being ſuſhcient if the ſhip arrived in the Ganges 
before the winter ſet in. At leaſt, whether the riſk had 
or had not been increafed was a queſtion of fact, for the 
conſideration of the jury, and they had given their opinion, 
that it was not, by finding for the plaintiffs. It was un- 
queſtionable, that, under the words of the policy, it was 
competent to the ſhip to have ſtopped and touched at 
vifferent places, within the uſual courſe of the voyage de- 


| ſcribed, though not mentioned by name, and a voyage 
| /uperadded by neceſſity ought to be ſubje&t to the fame qua- 
| lihcations, and entitled to the ſame tort of latitude as the 


Tngnal voyage, it having become, by operation of law, 
4 part, as 1t were, of that original voyage. _ 


would 


@ Por the defendants, it was inſiſted, that this new point 

& Was 2 mere queſtion of law, but that, in truth, it could not 
# admit of a doubt, ſince it was only this, whether, upon a 
= 4cviation for a juſtifiable purpoſe, that purpoſe may be 
= #andoned, and the ſhip ſtop at various places for other 
= Pnncceſiary purpoſes. It was abſurd to ſay, that protract- 
= 1g the time of the voyage did not increaſe the riſk. As 
= 4c might it be contznded, that lengthening the diſtance 
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(a) Guildhall, 11th March 1741, fſpondentia and bottomree vnited,) to the 
cited 1 Burr. 343+ 


fraud, and of an original intention, or commercial motive, 


. poſe. But, without impeaching the evidence, I thin; 


quires. 'The true objection to a deviation 1s not the in. 


 cefſary to give an additional premium. It is, that the party 


CASES IN MICHAELMAS TERy 


would not increaſe it. Clayton v, Simmonds (a), was Cited 


where it was held, by Lute, Chief Fuſftice, ©* that, if ; 


« ſhip puts into a port not uſual, or ſtays an unyſy} 
Lord MANSFIELD, (after obſerving upon the evidence 


tcr going to Bengal, )—If this application were upon the 
ground of impeaching the teſtimony of the plaintigy 
witnefles, whatever my private ſentiments might be, after 
two concurrent verdicts, 1 ſhould not be mclined to inter. 


there ought to be a new trial, or rather, that the caſe hy 
been ill decided. The queftion is, whether, without in. 
putation on any body, circumitances have not happened ty 
take the voyage out of the policy. A deviation irom ne, 
ceſſity muſt be juſtified, both as to ſubilance and men, 
Nothing more muſt be done than what the neceſſity rc, 
creaſe of the riſk. 1 that were fo, it would only be ne. 
contracting has yoluntarily ſubſtituted anotacr voyage far 
that which has been inſured, If the voyage to Bengal was 
unavoidable, where was the necettity to trade ? All the 
ports touched at were out of the direct courle, and fix 
weeks and two months were conſumed inſtead of fix days,— 
The juſtice of the cale required a different. deciſion. _ 

| 'The rules made avlolute [1], 


owners, Berard and Company, at L'On- 


[1] The two cauſes were again ſet 
down tor trial, but the plaintifis, when 
they were ready to be called on, ſub- 
mitted to the opinion of the court, and 


abandoned their claim againit the un- 


derwriters.-Lawabre and Company were 
bankers at Paris, who had lent the 
ſum which was the ſubje& of this 1n- 
ſurance, upon a contratt a /a gro/e 
avunture, (that 15, um the nature of re- 


£2041 


Saturday, 
20th Nov, 


REN, Leſſee of 


Tf a tenant 
for life with 
power to grant 
Jeaſes in poſ- 
ſeſſion for 2x 
years at the 


beſt rent convey his life eftate to truſtees to pay an annuity for his life, and the ſurplus 
to himſelf, the power is not thereby extinguiſhed, but he may ſtill grant a leaſe ag! 


2ble to the terns thereof, 


Harz, and OTyERs, again} 
BULKELEY, 
JJ*ON an ejetment tried before Lord Ma N5FIELD, at 


— the laſt aſlizes for Surry, a verdict was found for the 
plaintiff, upon which the defendant obtained 2a rule to 


ent. in this contract the voyage wa 
deſcribed as in the policy, and [ w- 
deritand the piaintiffs baye in{lituted a 
ſuit in France againſt the owners, which 
is ſtill depending, on the ground of 2 
deviation from the voyage upon which 
they advanced their money at the rk 
of loſing it if the ſhip and goods ſoult WE 
be loſt, B 


.* *. avdth.. avi. wat. Av -”' hi «a7 Fo Z 


ſhew 


n THE TWENTIETH YEAR OF GEORGE 111. 


hew caule, why there ſhould not be a new trial. "The 
F fe came on to be argued this day, when the facts, as re- 
ported by his Lordſhip, appeared to be as follows :—In 
1741, by the marriage-ſettlement of Lord Qz/lozv, the pre- 


| lers over in {trict ſettlement, with a power to the tenant 
| for life in poſſeſſion, to make leales, for any term not ex- 
E ceeding twenty-one years, to take effect in poſleſhon and 
| cot in reverſion, reſerving the beſt rent that could be had 
E without taking a fine. In 1754, Lord Or/lowy, by leaſe 
E nd releaſe, conveyed all his life-eſtate to Briſcoe, and his 
W heirs, upon truſt to apply the profits in the payraent of an 
E annuity of 150 /. to Wilſon, during the life of Lord On- 
| /oav, and the ſurplus to Lord Onflow. 'The year following 
E he conveyed all his cilate to truſtees, for ninety-nine years, 
F if he ſhould live fo long, for the payment of his debts ; but 
| with an expreſs reſervation as to all leaſes granted, or to be 
| granted, Afterwards, in 1760, he made a leaſe of the 
E premiſes in queſtion, to Lew, (then in poſleihon as te- 
E nant at will,) for twenty-one years, which leafe Lewin, in 
8 1774, aſſigned to Hall, one of the leffors of the plaintiff, 
E Lord Onflow died in 1776, and, in 1777, the remainder. 


E to the defendant, "Che fame rent was reſerved by the leaſe 
B to Lewin which he had paid for ſeveral years as tenant at 
E will, and he had, beſides, covenanted for repairs. 

EB At the trial, an attempt was made on the part of the 
& defendant, but without ſucceſs, to prove fraud in obtain- 
& ing the leaſe for twenty-one years. 'Vhe queſtion now was, 
& Whether the operation of the conveyance to Bri/coe was not 
E fuch as diſabled Lord Oflow from making the ſubſequent 
W leaſe to Lenvin ? 

= The Solicitor General, Dunning, Margan, . and Bower, 
= argued in ſupport of the rule for a new trial, "They con- 
W tended, 1. "That, after the conveyance to Briſcoe, it was 
= impoſhble for Lord Ole to grant a leaſe in poſieſhon, he 
Y wk thereby parted with the whole of his life-intereit ; 


> rk 


Lould 


= rcveriion, and could not commence till after Lord Onflow's 
W death, who certainly had no authority by the power to 
= grant ſuch a leaſe. 2. That, by conveying all his eſtate in 
= the premiſes to Briſcoe, he had extinguiſhed the power, as 
| far as reſpeQted him, as effeCtually as if he had made a 
W {collment, or ſuffered a recovery. They cited the caſe of 
Z Saville v. Blacket (a), and Gilbert on Uſes (b). "They alſo 
Inggeſted, that, if this leaſe were to be eſtabliſhed, the 
decifion would ſhake a great many titles, for that convey= 
aneers 


{s) Cane, H, 1921, 1 P, Will. 7778. (8) P. 5. 
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E man who had come into pofſeſhon on his death, conveyed 
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Ren 
againſt 


| mifes in queſtion were ſettled upon him for life, remain- BULKELEY, 


2 therefore, though, in words, the leaſe to Lezwin conveyed [ 293 ] 
= a immediate eftate, yet, in ſubſtance, it was a leaſe in - 
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BuL«eLEey, Powers came into the courts of common law with the {}. 


z 


(c) 27 Hen. 8. c. 19. 
(d) 1 Burr. 120. 2 Burr. 1146. 


L 294 ] 


Saturday, 
zoth Nov. 


In an ation 


on a policy of 


inſurance tor 
an average 
loſs, if the 
account 1s {o 
complicated 


that it cannot 


be adjuſted in 
court, the 
Jury, by con- 
ſent of the 
parties, may 
find for a to+ 
tal loſs, the 
plaintiff en- 
tering into a 
rule to aCc- 
count upon 


oath for what part of the inſured property he may recover, 


CASES IN MICHAELMAS TERYN 


ancers conſidered the grant of a life-eſtate in the manne; 
in which Lord On/low had conveyed his, as extinguiſhing 
a leaſing power reſerved to the tenant for life. 

Lord MansFIELD, (without hearing the other fide,).. 


tute of uſes (c), and the conſtruction of them, by the «&. 
reſs direction of the ſtatute, muſt be the fame as in court; 
of equity (d). 'The creation, execution, and deſtructiqy 
of them, depend on the ſubſtantial intention and purpoſe 
of the parties. It is fatd, 1. That the grantor, in thi; 
caſe, was not in pofleſhon, and that it was neceffary that 
he ſhould be, to execute the power. But I think poſſe. 
fion here means the receipt of the rents-and profits, which 
were applied to his uſe. If a&ual poſſeſhon were necef. 
fary, a leaſing power could never be executed where the 
land is m the hands of a tenant (e). 2. It is contendeg, 
that, by granting away his life-eſtate, he extinguiſhed the 
power. Certainly where the whole life-eſtate 1s conveyed 
away by the intention of the parties, the power muſt be at 
an end, and cannot be afterwards exerciſed to the preju- 
dice of the grantee. But the conveyance here was only to 
let in a particular charge, ſubje to which the rents and 
profits {till belonged to Lord Onftow ; and the leafe could 
not prejudice the ſecurity, nor the remainder-man, for the 
beſt rent muſt be reſerved. It would therefore be contra 
to the intention of all the parties, to hold that the power 
was extinguiſhed by the conveyance to Bri/cee. J 
'The rule diſcharged. 


(e) Yide Goedtitle v. F unucan, H, 21 
Geo. 3. infra, þ. 508... 


BARBER again// FRENCH, 


CTION on a policy of inſurance, on the ſhip the 
=» True Blue, tried before BULLER, Fuftice, at the laſt 
Aſſizes for Lancaſhire. "The counſel, at the trial, had be- 
gun to examine witneſſes to prove the amount of an intri- 
cate average loſs, but the Judge thought it would be um- 
poſlible to adjuſt a complicated account of that fort at Niſ 
Prius. He therefore propoſed, that a verdict ſhould be 
found as for a total loſs, the plaintiff entering into a rule 
to account upon oath to the defendant for what he might 
recover of the property infured. The defendant, upM 
this, defiſted from croſs-examining farther as to the partt- 
culars, value, &c. and a verdict being found as for a total 
loſs, the rule propoſed was entered into; but the defend- 


ant, being afterwards diſſatisfied, moved for, and ge 
SOT a rule 


\ 
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| 4 rule to ſhew cauſe why there ſhould not be a new trial, 1779. 
on the ground that the evidence did not go to a total but 
E only to an average loſs. The plaintiff was a bankrupt, and Bauzer 
| :\ was now ſaid, as an argument for making the rule abſo- againſt 
E jute, that his aſhgnees were not bound, and that the rule FrEnCHs 
E ud not be inforced by attachment againſt them. This 
W ificulty however was obviated by the counſel for the 
E luintift ſtating, that the aſhgnees would enter into any 
E ndertaking for the purpoſe of making the rule binding 
| upon them. Lord MansFIELD ſaid, he had often known 
E (ch rules made, where the account was ſo complicated, 
| that it could not be taken mm court, and blamed the defend- 
| nt's condu&t in deſiſting, at the trial, from the examina- 
| ton as to the particulars of the damage, after the propoſal 
by the Judge, and then coming to the court for a new 
trial, on the ground that there was not a total loſs. Fe 
ſaid, if the plaintiff, or his aſſignees, ſhould not comply 
with the rule by which they undertook to account, the de- 
fendant might apply to the court to ſtay execution. 
'The rule diſcharged. 


[ 295 3 
BUTCHER and Another, Aſſignees of REVETT, Saturday, 


a Bankrupt, again/f EASTO. 20th Novs 


TxH15 was an aCtion of zrover, by the afſignees of a A debt con- 
bankrupt, to recover the value of goods which had tratted before 
been conveyed by the bankrupt to the defendant, under a ammo egg 
bill of ſale. "The cauſe was tried before BLACKSTONE, may be the 
ice at the laſt Aſſizes for S»fo!t, when a verdict was ground of a 
ound for the plaintiffs. On Tre/day, the gth of November, apart 'c 
Graham moved for a new trial, on two grounds: 1. It baakines = 
appeared that the debt of one of the petitioning creditors The execut- 
(there being ſix to make up the ſum of 200 l. (a)), was on ing a bill of 
a promiſſory note, bearing date two years and a half before are ag = A 
Revett engaged in trade, and it was contended, that the nag geo ona 
petitioning creditor's debt muſt be contracted while the pay certain 
bankrupt is aCtually in trade. 'That, if contracted previous debts, the 
or ſubſequent to his being a trader, a- commiſhon cannot overplus, if 
be ſued out upon it: 2. It was inſiſted, that the bill or RS 
fale was a fair, open tranſaEtion, not an act of bankruptcy. to himſelf, is 
n itſelf, and anterior in point of time to any att of bank- an a& of 
ruptcy committed by Revert.—'The rule to ſhew cauſe was bankruptcy» 
granted, 
- This day, when it came on to be argued, the court de- 
fired Graham to begin, who abandoned the #+/7 point, 
Lord MansritLD having obſerved that the debt, though 
eontracted before, continued a ſubliſting debt while the 

fe bankrupt 
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1779. bankrupt was in trade (6b), On the ſecond point, the faQg 
Ca appeared, from the Judge's report, to be theſe : On the 
BurTcutrs 19th of February 1779, Revett being arreſted for a deht gf 

againſt #67. 9s. 8d. deſired the bailiffs to carry him to apy, 

KasTo, a creditor, whom he requeſted to bail him. Zafto refuſcq ; 

but, Revett propoling to execute to him a bill of ſale of 
all his effects, for the debt for which he was arreſted, and 
alſo for his debt to him, which was 25 /. 9 5. he conſented 
to give a bond for the 56/. 9s. 8d. payable at the return 
of the writ. Revett was thereupon diſcharged, and, the 
ſame evening, executed a bill of ſale of all his goods and 
effefts whatſoever to Eaſlo, with power to enter and ſell the 
[ 296 ] fame, for the purpoſe, in the firſt inſtance, of paying the 
Io1/. 18s. 8d. and afterwards to pay the overplus, if 
any, to Revett himſelf. 'The next day, (the 2oth of Fe. 
bruary, ) Eafio was put into poſſeſſion of the effects, and 
continued the pofleiſion till he fold them on the 15th of 
March following. "That ſame day, (20th February,) Revett 
ſigned an order, and, with Zafto's conſent, annexed it to 
the bill of ſale, by which he agreed, that, beſides the two 
debts above-mentioned, it ſhould alſo ſtand as a ſecurit 
for another of 33/7. 18s. 10d. due to his landlord. On 
the ſame day, he committed an af of bankruptcy, by 
keeping houſe, and foon after abſconded. — BLacksToxE, 
uſtice, had been of opinion, that the execution of the 
ill of ſale, under the circumſtances, was itſelf an a&t of 
bankruptcy. | 
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Graham now inſiſted, that this was not a ſraudulent 
conveyance within. the meaning of the ſtatute of Fac. I. 
(c). That there were none of the badges of fraud here 
which are mentioned in Twyne's Caſe (d); no ſecrecy, no 
colluſion, nothing that could make it a fraud upon the ge- 
neral creditors. 'The aſhgnment was only partial, for the 
particular purpoſe of paying certain debts, after which the 
ſurplus was to be accounted for to Revert, and, therefore, 
this could not be conſidered as a conveyance of all his 
effects. He cited Worſley v. Demattos (e), Wilſon v. Day 
(F), Hague v. Rollefton (g), Alderſon v. Temple (h), Rujt v. 
Cvreper (7), and Linton v. Bartlet (k); and endeayoured to 
diſtinguiſh them from this cafe. — _ 

Lord MansFIELD, (without hearing the other fide, 
'This is a ſtronger caſe than any of the former. The bil} 
of ſale was a fraud on all the bankrupt laws. It was a 
; | Conveyance 


(5) Vide Penriz v. Daintry, B. R. (f) T. 32& 33 Geo, 2.2 Burr. 827- 
ig Car. 2. 1 S:4. 411. Meggot v. (gs) H. 8 Geo. 3. 4 Burr. 2174: 
Mills, B. R. 9g Will. 3. 1 Ld. Raym, (hb) T. 8 Geo. 3. 4 Burr. 2174+ 


286. | (i) B. R.T. 17 Geo. 3. cited ſ#- 
( 1 Fac. 1. c. is: d 2. pra, 87. IE; 
d) M. 44 El. 3 Co. 80. 6. (4) C. B. H, no Geo. 3. 3 49+ 


(e) aft. 1 Geo, 2, 1 Burr, 467. 
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conveyance of all he had in the world ; and for what pur- 7 770. 
poſe ? 'To pay the man who had arreited him, but who had (AC Ly 


no judgment againſt him, and two other creditors. Why Burcu tn 
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; prefer the perſon who arreſted him to other perſons who againlt hl 

; had not proceeded with fo much rigour ? He muſt have BEasTo, wu 
f had the a& of bankruptcy, which he committed in twenty þ i 
{ ©ur hours afterwards, iu contemplation, at the time. Be- if 7 | 
i fore Worſley v. Demattos it had been determined, that a WO. 
11 conveyance of all the effects is an act of bankruptcy ; be-. (2 
c cauſe it puts an end to all trading. Was it poilible for this 

d man to carry on his buſineſs after the bill of fale had ſwept f 207 ]. 

G away all his ſtock and efeQts [1]? Teng 

e | 'Phe rule diſcharged [+ 58]. | 


[1] Vide Low v. Skinner, C. B. E. [+ 78] Fide Dewen v. Watis, I. 
i5 G. 3. 2 Blackt. 996. which was a 19 Geo. 3. ſupra, p. 56. & Haſeells v. 
caſe very ſimilar to the prefent, and dSzf/on, B. R. H. 24 Gro. 5. Jupra, 
determined in the ſame manner. P. 89. Note [+ 39]. 
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 MasoN againſ/ HUNT and Another. 


HIS was an action brought againſt the defendants, 
who were partners, as acceptcrs of fix bills of ex- 
change to the amount of 32007. Rowland Hunt, one of 
the defendants, happening to be in Dominica on the 15th 
of April 17578, wrote the following letter to his partner 
Thomas Hunt, the other defendant, mm London :—=< As our 
«& friends Vance, Caldave!!, and Fance, (who were mer- 
« chants in Dominica, }) have made purchaſe of about 109 
© hogſheads of prize-tobacco, and purpoſe ſhipping them, 
« or as many of them as they can get, by this convoy, I 
« have agreed that, on their giving you orders for mfur- 
« ance on any part of the fame, and fending bills of lad- 
« ing configned to you in Londen, what bills of exchange 
* they draw thereon at the rate of 80 /. per hogihead, 
« from go days to fix months fight, as thall be determined, 
« will be duly accepted and paid by you, and doubt not 
* your punctual adherence thereto.” —On the firit of ſay 
following, Vance, Caldavell,, and Vance, wrote to the de- 
tendants, orderin g inſurance upon 40 hogſheads of tobacco, 
3500]. without taking any notice of having drawn any 
bills. This letter was received on the 6th or 7th of Fly, 
and, in' conſequence thereof, Thomas Hunt got the fum 
mentioned inſured for a premium of 303/. On the ſame 
iſt of May, Vance, Caldwell, and Yance, wrote anotier 
letter to Thomas Hunt, appriſing him, that they had drawn 
fix bills of exchange for 3200 /. in confequence of Rowwſard 
Hunt's letter, payable to Robert Yance, and indoried by 
Him to the plaintiff, drawn on forty hogſheads of Ee 
a4kS 


Tueſday, 
23 Nov. 


An agreement 
to accept a bill 
ON Certain con 
ditions ts dil- 
charpeel if the 
conditions me 
not complied 
with. — If there 
IS 2 virtual 1c- 
ceptance, on 
corideration 
that goods 
forull be con- 
tigned to the 
acceptor to. 
anſwer the 
bill, toge- 
ther with xz 
policy of imn- 
furance upon 
them, the 
hoider of hz 
bill, by tak- 
ing to the 
goods and tel- 
ling them, 
dilcharges t!:z 
acceptunc., 
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1779. This letter was received on the 1oth of Fuly. On the 
ne 11th, the bills arrived and were preſented tor acceptance, 
Mason together with Rowland Hunt's letter of the 17th of Apr, 
againſt Thomas Hunt refuſed to accept them, and, after a negy.. 
HunrT. tiation of two or three days, a memorandum was ſigned þ 
[ 298 ]} the plaintiff, which, after ſtating the bills, proceeded in 
theſe words : «© Whereas forty hogſheads of tobacco haye 
« been conſigned to Meſirs, Thomas and Rowland Hunt, 
«& on account of the above bills, and they being apprehen. 
« five that the net proceeds thereof may not be ſufficient 
« for that purpoſe, have refuſed to accept the aid bills, 
« we therefore accept the bill of lading of the ſaid torty 
« hogſheads of tobacco, and the policy of inſurance for 
« 3600/1. to cover the fame in caſe of loſs (being valued 
« in the faid policy at go /. per hogſhead) both which we 
« now acknowledge the receipt of, and that we will app| 
« their net proceeds when in caſh to the credit of Mr. R:. 
« bert Vance, as far as the ſaid proceeds will go, in part 
«© payment of the above bills. Kender Maſon for ſelf and 
« late Co.” 'The tobacco afterwards arriving was received 
and ſold by the plaintiff, and produced only about 1400 /. 
"The occaſion of the difference between this ſum and the 

valued price in Rowland Hunt's letter did not appear. 
The cauſe was tried before Lord MANSFIELD, at the lat 
vittings at Guildhall, when the plaintiff inſiſted, that Row- 
land Hunt's letter of the 17th of April was a virtual accept- 
ance of the bills, and that nothing had happened to dil- 
charge this acceptance. That he was therefore entitled, 
as holder of the bills, to recover the difference between 
their amount and the price for which the tobacco ſold.— 
The defence was, that the letter did not amount to ſuch 
virtual acceptance z but, if it did, that the memorancum 
had cancelled it. — There was a verdict for the defendants, 
and a rule for a new trial was obtained, which was argued 
on Tueſday the 16th of November, by Dunning, and Cow 
per, for the plaintiff, and the Solicitor General, and Let, 

for the defendants. | | 

In ſupport of the verdi&t, it was contended : 1. That 
the agreement contained in the letter, on which the plai- 
tiff relied as a virtual acceptance, was only conditiona, 
qualified by the contingency, of tobacco of the value & 
801. per hogſhead being conſigned to the defendants. | 
the bills, together with the letter of the 17th of April, had 
been ſhewn on the Exchange, and the refuſal of Thom 
Hunt to accept them mentioned at the ſame time, no mcr- 
chant would have taken them as bills payable by the Hunt 
But, 2. If there had been an Ks} virtual accept- 
ance, it would have been diſcharged by the ſubtequent 
tranſaction. The inducement to the agreement to accep* 
' was the profit of the commiſſion. Could it be fuppos 
| 5% | that 
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IN THE TWENTIETH YEAR OF GEORGE It. 
that it could be the meaning of. the parties, that the de- 
fendants ſhould continue bound for the difference between 


the produce of the tobacco, and the amount of the bills, 
and yet relinquiſh, to the plaintiff, the profit of the com- 


curity of the bills of lading and inſurance ? | , 
For the plaintiff, the caſe of Pillans v. Yait Mierop (a) 
was Cited, as an authority to prove, that there may be, by 
letters, or agreement, a virtual acceptance of a bill of ex- 
change 3 which, independent of any authority, they ſaid, 
was clear upon reaſon and principle, "Phe letter of Roww- 
land Hunt was ſuch an acceptance ; and, as to the tranſ- 
action which was contended to be a diſcharge, how could 
it be imagined that Maſon had conſented to take, in lieu of 
the whole, what was likely only to produce part of the 
amount of the bills, when he had an acceptance for the 
whole ? "The clear intention was, that the plaintiff ſhould 
ſell the tobacco to diſcharge the demand on the bills, as 
far as the produce ſhould go, but without prejudice to 
either fide. per 
The court took time to conſider z and, this day, Lord 
MANSFIELD, after ſtating the faCts as above ſet forth, deli- 


rered their opinion, - as follows : | 
the tobacco was not of the ſtipulated value, and that the 
Hunts never meant to be in advance for the drawers. As 


accept may amount to an acceptance, and it may be couched 
in ſuch words as to put a third perſon in a better condition 
| than the drawer [0F]. If one man, to give credit to ano- 
| ther, makes an abſolute promiſe to accept his bill, the 


| the Exchange, to get credit, and a third perſon, who 
ſhould advance his money upon it, would haye nothing to 
| do with the equitable circumſtances which might ſubfiſt 
| between the drawer and acceptor. But an agreement to 
| accept 1s ſill but an agreement, and if it is conditional, 
| and a third perſon takes the bill knowing of the conditions 
annexed to the agreement, he takes it' ſubject to ſuch con- 
ditions. Here there were many things ſpecified. as the 
| conditions of the acceptance—the inſurance—bills of lad- 
| g—confignment—a certain number of hogſheads to be 
| Gelivered—of- a certain value rated by the hogſhead. On 
| the face of the agreement, I thought, at the trial, and 
| full incline to think, that the meaning of the parties was, 
| | | that 


rein) is good, notwithſtanding g & 10 2 dr, 100, 
Vox. I. U 


miſhon, the power of ſelling when he pleaſed, and the ſe- 


Lord MANSFIELD, —The defence at the trial was, that 


to the firſt queſtion, there 1s no doubt but an agreement to 


drawer, or any other perſon, may ſhew ſuch promiſe upon _ 
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(a) B.R.F. 5 Geo. q. 2 Burr. 1663. W. 3. cap. 17.Y1. & 3& 4 4m. 
: [1] The parole acceptance of in- cap.9.Y 5. Lumley v. Palmer, B. R. 4. 
land bills of exchange (as well as fo- 8 Geo. 2. Ca. Temp. Lord Hargaw. 74. 
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L779. that tobacco ſhould be conſigned which ſhould be worth 
80 /. per hogſhead. Prize-tobacco mult, at that time, haye 
Macon meant American tobacco; and it 1s well known, that there 
againſt is a very great difference between the value of the America 
HunT. tobacco, and what comes from the French iſlands. The 
difference here is immenſe. 'The produce of the tobaccg 
conſigned was only about 1400/7. It 1s plain the Huy; 
never meant to be in advance, and I think ſo great a differ. 
ence in the value ſuch a fraud as to entitle the defendants 
to relief againſt the agreement. But, as to this, the reſt 
of the court have doubted, chiefly becauſe there is no evi- 
dence to ſhew how the decreaſe in the value aroſe; whe- 
ther, from the inferiority of the quality, or the fluctuation 
in the market. If it aroſe from buying up refuſe tobacco 
from the French Weſt Indies, the fraud would be clear, 
But the reſt of the court are extremely clear that the ſc- 
cond inſtrument makes an end of the whole, and I think 
the grounds and reaſons are unanſwerable. As to that part 
of the caſe it ſtands thus : 'The Hunts ſay, © We are not 
« bound. 'This 1s an impoſition. 'The tobacco 1s of an 
« inferior value. 'The letter repreſents it as worth 80/, 
« 'The inſurance makes 1t go /. per hogſhead, and 1t turns 
« out not to be worth 407.” If Maſon had meant to ſay, 
« you are liable, and ſhall pay the bills,” what would hs 
conduct have been ! He would have left the policy of w- 
furance, and the bills of lading, in their hands, and ſued 
' them upon the acceptance. "Phe temptation to accept was 
the commithon on the conſignment, and they were to hare 
the ſecurity of the' goods and the inſurance. But the 
plaintiff undoes all this, and ſays, © Then I will take all 
« from you—ſccurity, commiſhon, &*c.”—This was fay- 
ing, © I will ſtand in your place, but not fo as to be an- 
« {ſwerable for more than the produce of the tobacco." 
It is impoſſible the defendants could mean to accept, witl- 
out any benefit or ſecurity. We are all clear that this 

made an end of the agreement. 


"The rule diſcharged [+ 79] 
[+ 79] Yide Dingwall v. Dunſter, ſupra, P+ 247- 


a ES Ds - ED py E: 8 
os et 4 _ EEE b Sp __ 
Eo 2-5 ER S x = FT > TIS = 5 —— > 
_ OE - 2 ON le __ = ESE ==; » _ 
</foar - Ra .. 
CE EET LAG 2== 2 


EDT SIS 
Hon Ch FRE 
— 2 DH 


hs EH 
——_———_ 
ROYSD, 

= 
——_ nm—_ 


_—_ 


ET ST ET 
= Eee ZEST 
— _ 

b MG © - - 
= Z. - — .” 
EC CPE 
—> = DE = 
Faw os ann 2 —_— 
<LI ER AA 


Wedneſday : | 1 be 
lrg rok The KiNG ane S0N88, alias Tao 


EET 


Is an indift- FF HIS was an indiftment for forgery, which was tries 
a Re before Lord MansFitLD, at the laſt Aſſizes for Efx. 
5 The indiment conſiſted of fix counts. Upon the all, 
ed Bank-note, | | | | 2 
the words, | {eco! , 
* p*rporting to be a Bank note,* mean, that the note, upon the face of it, appe4!s ' be 


a Bank. note, and the want of ſuch appearance cannot be ſupplied, 1o as to wpj9il n 
imchietment, by any repreſentations of the party when he diſpoſed of it, 


IN THE TWENTIETH YEAR OF GEORGE 10.. 


the Bank of England,) the priſoner was acquitted. "The 
third ſet forth, that he * having in his cuſtody a certain 
« forged and counterfeited paper-writing p:1rp9r!ing to 
« he a Bank-note, the tenor of which forged and coun- 
« terfeited paper-writing 1s. as follows, viz.—No. F. 
« 946+ 1 promiſe to pay t John Wilton, H/q; or bearer, 
« ten pounds, London, March 4th, 17576. For jel 
« and company, of my bank in England. L. 10. Entered 
| « John Jones, —felonioully diſpoſed of and put away the 
| « {jd forged and counterfeited paper-writing, as and for 
| « 2 good and true Bank-note, well knowing the fame to 
| « be forged and counterfeited, with intent to defraud 
| « James Rayner, againſt the form of the ſtatute, &c,” 
& The fourth count only differed from the third, by calling 
| it a certain forged and counterfeited note, witead of paper- 
| writing. The ſixth charged, that the priſoner did utter 
E and publiſh, as true, a certain falſe, forged, and counter- 
E feited paper-writing, prurporting to be a promiſſory note for 
| payment of money, (and then ſet forth the note as above,) 
E with intent to defraud the ſaid James Rayner. 

| On theſe counts a ſpecial verdict was found, v2. as to 
@ the third ; that the paper-writing, purporting to be a Bank- 
E note, in the ſaid third count ſet forth, was not a note filled 
| up by any of the officers of the Governor and Company of the 
8 Bonk of England, or entered in any of their books, but 
| was forged ; that the priſoner well knowing it not to be a 
| note of the Governor, &c. but to be forged, averred it to 


@ Rayner, with intent to defraud him, and that Rayer took 
Fit irom the priſoner, and gave him 10 /. for it, believing it 
$to be a true Bank-note ; that the Bank frequently pay Bank 


Wticir books, although they happen not to be ſigned. 'The 
Flinding on the fourth count was the ſame, only calling it, 
a5 in the count, a mote, inſtead of paper-writing. On 
ſhe /xth, they found, that the ſaid paper-writing, purport- 
Wig to be a promiſſory note, &'c. was not filled up, Gs. 
gand that the priſoner knowing, &c. averred it to be a 
Wood Bank-note, and uttered and publiſhed it as ſuch, &c. 
Ws 0n the third count. | 

| elding argued, on the part of the proſecution, that the 
: barge and finding were ſufficient to convict the pritoner. 


Þt a Bank-note (a), it purports to be one, although not 
Paned, differing in this reſpect from a forged deed, which 
2nnot be ſaid to purport being a deed till it is figned, the 
E5ature being of the eſſence of that ſort of inſtrument. 
A lat, tron the fnding, it appeared, that the note purported 

to 
(a) Which this was. 

U 2 


ſecond, and fifth, (which charged an intent to defraud 


EE >: 2 good Bank-note, and diſpoſed of it as ſuch to Fames 


$otes which are filled up by their officers, and entered in 


hat, if a forged note is made in the form and appearance - 
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1779. to be a Bank-note to the man who received it, and th 

ſimilitude 1s not at all neceſſary to conſtitute a . 
The KinG gery. He admitted, that the finding did not ſupport th, 
againſt ſixth count. 

JoxEs, Mingay was of counſel for the prifoner 3 but Log 
MaxNsF1ELD ſtopped him, and faid, that the repreſentations 
of the priſoner to Rayner, after the note was made, coyl4 
not alter the purport, which is what appears on the fate gf 
the inſtrument itſelf. Such repreſentations might make 
the party guilty of a fraud or cheat [1]. 

'Fhe priſoner diſcharged, 


[1] The priſoner had been indited, on that occaſion, and the preſent jr- 
and brought to. trial, as for a fraud, difttment preferred. Lord Mani 
before Blacktone, Juſtice, at the for- ſaid, he thought the caſe clear at the 
mer Afſizes, but, as he entertained a trial, but that he had direQted a ſpecial 
doubt whether the offence was not ra- verdi&t on account of the doubt 6 
ther a forgery with intent to defraud Black/tone, Juſtice. 
the Bank, the priſoner was acquitted  _ 
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It is not ſet- -FFAHIS was an action of treſpaſs, for taking the plaintif' 
ay Donagng T cattle, on a diſtreſs for the es. L he ack 
and pamage Was, whether he was ratcable under the ſtature of the 43 
of a torelt are of E/iz. cap. 2. in reſpect of the herbage and pannage of part 
rateable under of Rockingham foreſt, called the Lawn of Bedingfield. A 
43 £.c.2- verdict having been found for the plaintiff, the caſe was 
argued, in Michnelmas 'Verm, 19 Geo. 3. (a), on a rule to 
ſhew cauſe why there ſhould not be a new trial, by Hi, 
Serjeant, Wheeler, Green, and Lee, for the plaintiff, and 
Cut, Dunning, and Dayrell, for the defendant. After the 
_ argument, the court directed, that inquiries ſhould de 
made on both ſides, m order to diſcover whether there was 
any inſtance of ſuch property being rated in any part of 
the kingdom. "The reſult of thofe inquiries was, that 10 
inſtance could be found ; and there being a difference of 
opimion in the court, the cauſe ſtood over for judgment 
till this day, when Lord MansrFitLD ſtated the cafe, 
and the reafons for granting a new trial, to the following 
effect : ER 
[..303--] Lord MANSFIELD, —This 1s an aCtion of trefpals. The 
declaration conſiſts of two counts. "The tirit for entering 
the plaintiff's cloſe, and taking his cattle. The other for 
taking his cattle generally z and upon this the cauſe pro- 
ceeded ; and not guilty being pleaded, the queition Wi 
whether the herbage and pannage of the Lawn, part of 
Rockingham foreſt, is a ſpecies of property rateable to tl 
poor. If it is, the defendant was entitled to a verdict | 
not, the plaintiff. The plaintiff's intereſt was as occup'f 
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under Mr. Hatton, but. whether as tenant, manager; or 
ſervant, did not fully appear; but it did appear that he 
was a perſon in the viſible occupation of the property. Mr. 
Hatton's title was under a grant from Queen £/izabeth, to 
Sir Chriſtopher Hatton, of the ofhce of keeper of the Lan 
| and deer, and of the herbage and pannage. In the 4th 
Inſtitute, herbage and pannage is thus explained. « He 
F «« that hath the herbage or pannage of a park by the grant 
| « or demiſe of the King, or any other, cannot take any 
« herbage or pannage, but of ſurpluſage, ever and above 
« the competent and ſuſlicient paſture and feeding of the 
« game; and if the owner of the game ſuffer the game ſo 
« to increaſe, as there is no ſurpluſage, then he that hath 
« the herbage and pannage cannot put any beaſts in the 
« nark.” 'The ſame definition 1s adopted by Sir Francis 
Nerth, in his argument in the caſe of Petter v. North (a). 
The form of the affefiment was on the lodge and Lawn, 
but there was no queſtion on any thing but the herbage 
and pannage. 'The cauſe was firſt tried before BLack- 
STONE, Juftice, and he inclined to think, that the property 
was not rateable, but the jury found for the defendant. It 
then came on here, on a motion for a new trial, when a 
great deal was ſaid about the fituation, whether parochial 


ſort, and, without giving any opinzon, directed a new 
trial, on the ſingle queſtion, whether rateable or not. On. 
the ſecond trial, ASHHURST, Fuftice, delivered it as his 
| opinion to the jury, that the property was not rateable, 
| and they found for the plaintiff. Another motion for a 
= new trial has been made, and the queſtion fully argued at 
the bar. Since the argument, there have been confiderable 
doubts in the court, which have been the occaſion that the 
caſe has ſtood over till now. We have long been agreed 
upon two propoſitions : viz. 1. 'That the uncertainty of 
the value is not material ; that merely affets the quantity 
of the rate : 2. 'That whether the herbage and pannage is 
enjoyed by the grantee in fee, or by a tenant for life, 
years, .or from year to year, or by a keeper or ſervant, 1s 
not material. If the property 1s rateable, any of thoſe 
forts of occupiers are. "Theſe two propoſitions lay out of 
the caſe all the particular circumſtances concerning the na- 
ture of the plaintiff's occupation, and bring it. to the ſimple 
queſtion of law. Upon this we have been long divided, 
| and we have conſulted ſome of the other Judges, but 
$ Vithout ſatisfaction. The arguments againſt the rateability 
{ Vere, that the owner or grantee of the foreſt might deſtroy 
the property entirely, by increaſing the number of the 
deer. Such grantee would be rateable to the full value of 
the whole, for the foreſt is only exempted from the poor- 
rate 


(a) 1 Yentr. 383. 391. 
V3 


or not z but the court ſtript the caſe of every thing of that 
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rate while in the hands of the crown. By difaforeſting 
the herbage and pannage might be extinguiſhed, It oy 
ſpecies of property which does not lie in occupancy, ay 
treſpaſs or ejetment will not lie for it. 'There is no in. 
ſtance where it has been rated, though there is a yrex 
deal of this ſort of property in the kingdom. 'The authg. 
rities on this ſide were Vaughan 188. 2 Bulſtrode 2,9, 
Croke, Car. 492 (a). 1 Levinz. 213. On the other fg 
of the queſtion, the conſequence from the caſes concerning 
occupancy was denied ; for, though this property mipht 
not lie in occupancy, according to the ſtrict common-lyy 
ſenſe of the word, it might be occupied within the mean. 
ing of the ſtatute of Zhzabeth. If fo, the uſage wout! 
not alter the queſtion. 'Fhe cafe of Rezulls v. Gell [1] wx 
much relied on ; but it did not convince, becauſe there the 
profits aroſe from the ownerſhip of the ſoil, (whereas herh, 
age and pannage 1s only a privilege,) and ejectment will le 
for a mine, Cro. Fac. 150. (b), Another caſe, in 3 Kh 
540, was more material (c). 'That caſe goes to ſhew, that 
fo{ls are rateable, and they do not he in occupancy, accord. 
ing to the legal definition, nor can they be the ſubject of 
an ejectment. 'The authority of that caſe however was 
much doubted. It is a looſe note, by a bad reporter, of 1 
rule to ſhew cauſe z and it does not appear that cauſe was 
ever {hewn. But the caſe was ſo appoſite that, in the la 

vacation, 
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fa) of þ I7. | 

[1] The caſe of Reomwullis v., Gell & 
Another, was determined in this court 
in.F, 16 Geo. 3. [+ 80]. It was an 
action of treſpaſs tor tazing lead ore ; 
verdict for the plaintif, and a cafe re- 
ſerved, which ftated ; "That the plain- 
tiff was, (in confideration of 15go /. 
paid to the King as a fine,) leſſee of all 
the lead mines, with the /oz and cope, 
in the ſoak or wapentake of Yori/- 
 exvorth, in Derbyſhire, for 31 years, at 


a yard of ground adjoining to their 
work; and great quantities of land 
are rendered uſeleſs by working the 
mines; Theſe duties had never been 
rated, but, in the neighbouring part, 
the Duke of Dewor/hire had been rated, 
under the ſame circumſtances, for 4 
years ; The miners, or the proprietors 
cf mines, in the county of Derby, hat 
never been rated, 

BvuLLER, Fuftice, (then at the bar, 
argued for the plaintiff, and Whetr 
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| for the defendants. 
The court held that this property 
was rateable, and not within the realon 


144. per ann, ; That he was aſteſſed 
to the poor for /o+ and cope, and hav- 
ing refuſed to pay was dittrained upon ; 
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That / is a duty of the 13th diſh or 
meaſure of lead ore, made merchant- 


able; cope 6d. for every nine diſhes . 


raiſed at the mines ; Thoſe duties were 
without any ritk to the plaintiff ; They 
produced in that year 500 /. but varied 
and were uncertain in their value ; All 
the King's ſubjects may dig ore in the 
place, and are entitled to a quarter of 


of the caſes of the Smelting Company \: 
Richardſon, M. 4 Geo. 3. 3 Burr. 134) 
and Rex v. Vandewall, E. 33 Gt. % 
2 Purr. 991. 

(5) B. R. H. 4 Fac. 1. Conn 

info. | 

(c) Corporation of Wickham V+ the 
Mayor, pl. 36. 


—_ + _ 


[+ 80] Since reported, Coup. 453. 
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iN THE TWENTIETH YEAR OF GEORGE 11. 


racation, I got an inquiry made in the country to which it 
relates, and I found that the toll there mentioned has been 
rated as far back as memory goes [2]. This confirms the 
note in Keble very much, and ſhakes the opinion again{t 
the rateability. "The queition is of great conſequence, and 


| affects many perſons, and, therefore, we are all of opinion 


that there ſhould be a new trial, in order that the parties 


E may have an opportunity of having the point ſettled upon 


a ſpecial verdict in the moſt ſolemn manner known to 


the conſtitution. 
'The rule made abſolute (d). 


[2] The toll of Putney bridge is re- 657. Since the laſt edition of this 


303 
1779 
Jon 


againſt 
MavuNnSELL. 


oularly related in Putrzey pariſh, and work, the gate on the Putney fide has 


F allo in Fulham, being valued at the been taken down, 
| ſame ſum, (7007. a year,) mm each. 


There are colleCtors at each end. At B.R. T. 26 Gee. 3. 


(4) £3 In Lord Bute v. Grindall, 


1 Term Rep. 


firſt there was none at the Patney end, 338. the court were clearly of opi- 


BARBER: again// FLETCHER, 


r THIs was an action on the ſame policy with Barber v. 


French (a), tried at the ſame time, the ſame rule en- 


E tcred into, and a ſimilar verdi&t found ; but here, beſides 
E the ground mentioned in that caſe, there was another 
& ſtated, viz. that, ſince the trial, a material repreſentation 
E which had been made to Shulbred the firſt underwriter on 
E the policy, and which turned out to be falſe, had been 
E diſcovered. After the other caſe was diſpoſed of, this 
W {tood over, on this point, till an aflidavit of the fact thould 
E de procured from Shulbred. | | 


* Cauſe was this day ſhewn, when it appeared, from Sh/- 


E bred's affidavit, that, when he figned the policy, in March 
E 1778, the broker was getting ſeveral others, on other ſhips, 
E ubſcribed at the ſame time, all belonging to rhe ſame 
E owner, and ſaid, ſpeaking of them all—<« Which veſlels 
& © are expected to leave the coaſt of Africe in November or 
E © December 19175,”—In truth, the veſſel in queſtion had 
b, ſailed” in May 1777, and Shulvred ſwore, in his afhdavit, 
E that, if he had known that circumſtance, he would not 
E have ſigned. "There had been actions brought againſt all 
& the underwriters on the policy, except Shwulbred. 


Davenport, for the defendant, infiſted, that a repreſent- 


& ation to the firſt underwriter is conſidered as made to all 
& Who ſign after him 3 and that the repreſentation here was 
@ material, or at leaſt ſuch as ought to be ſubmutcd to a 
| Jury, for them to judge of its materiality. 


(a) Supra, P. 281. 
U 4 


Lord 


E and then the bridge was not aſſeſſed nion, that the plaintiff as ranger of 
S in Putney. 3 Rex v. Aire Naviga- Richmond park, was not rateable in 
& tion, M. 29 Geo. 3. 2 Term Rep. 660, reſpctt of the herbage and pannage. 


Monday, 29th 
Nov- x 


A repreſent- 
ation made 

to the firſt 
underwriter 
extends to all 
the others, 

A repreſenta« 
tion, that the 
ſhip is expeed 
to tail from the 
coalt of Africa 
on ſuch a day, 
1s not mate- 
11a), fo as to 
vitiate the po- 
licy, although 
it ſhould turn 
out, that ſhe 
actually ſailed 
fix months bes 
fore. 
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306 _ CASES IN MICHAELMAS TERM, &e, 


1779. Lord MaxsF1ELD,—It has certainly been determined, in 
\ ; 2 variety of caſes, that a repreſentation to the firſt unge.. 
BaxpeR Writer extends to the others. But under what circyy. 
againſt ſtances has the defendant gone to trial in this caſe ? He 
FLETCHER. certainly knew what had been repreſented to himſelf, He 
was acquainted with Shulbred, and had an opportunity 
aſking before the trial what. had been repreſented to };y, 
If ther-ſore this evidence is mew, it is owing to his on 
negligence. But the repreſentation is not material, | 
was only an expeatiom, and the underwriters did not in. 
_quire into the ground of the expectation. "This was lyin 
by till after a trial, in order to make an objection if the 
verdict ſhould be for the plaintiff, | 
_ The rule diſcharged [+ 817, 


[+81] In the caſe of Shirley v. Wil- he conceals ſhall appear material t 
Rinſon, which came on im BH. R. M. the jury, they ought to find for the 
22 Geo. 3. upon a motion for a new underwriter, the contra, i«-facl. caſe 
trial, Lord Mansfield and the reſt of being void, although the concealnien 
the court were clearly of opmion, that, ſhould have been innocent, the fag; 
3f the broker, at the time when the not mentioned having appeared imma. 
policy is effe&ed, in repreſenting to the terial to the broker, aad having not 
underwriter the ſtate of the ſhip, and been communicated merely on that ac- 
the laſt intelligence concerning her, = count. 
does not diſcloſe the whole, and waat 
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ARGUED and DETERMINED 


IN THE: 


Court of KING's BENCH, 


Hilary Term, 


In the Twentieth Year of the Reign of Grorc 11. 


— 


GRINDLEY againſt HOLLOWAY. 


HIS was an action of treſpaſs, in which, on the 
plea of not guilty, a verdict was found for the 
defendant. In the laſt term, Wood had obtained a 
rule to ſhew cauſe, why it ſhould not be entered on the 
roll, that the defendant was a conſtable, and that the 
action was brought for what he had done in the execution 
of his office. By the ſtatute of 7 Fac. 1. c. 5. (a), it is 
enacted, 'That if any aCtion ſhall be brought againſt a 
Juſtice of peace, conſtable, &c. for any thing done by 
virtue or reaſon of his office, he may plead the general 
iſue, and give the ſpecial matter in evidence; and, if the 
verdict ſhall paſs with the defendant in ſuch aCtion, or 
the plaintiff became nonſuit, or ſuffer a diſcontinuance, in 
every ſuch caſe, the juſtices or juſtice, or ſuch other judge 
before whom the ſaid matter ſhall be tried, ſhall allow to the 
defendant his double coſts, 1 here was no indorſement on the 
Peiflea, nor certificate, in this caſe z but, in an afhdavit of 
the defendant, it was ſworn, that the a&t for which he 

Was ſued, was done in the execution of his oftice, 
| Wood, 


(a) Made perpetual, 21 ac. 1. c, 12. 


1780. 


— — | 


Tueſday, 
25th Jan. 


To entitle a 
conſtable, &c, 
to double coſts 
under 7 Zac. ts 
c. 5. after a 
verditfor him, 
it muſt be cer- 
tified, by the 
Judge who tried 
the cauſe, that 
he was aCting 
in the execu» 
tion of his 
office, 
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CASES IN HILARY TERM 


1780. Word, im ſupport of the rule, cited Rex v. Poland (a 
Lenny and Devemſh v. Mertins (b), a caſe on this very ſtatute 
Geinptey Where it is ſaid, that, when there 1s a verdiCt for the & 


againft fendant, the facts entitling him to double coſts are wh 
HoLLOWAY., 


30s 


put upon the record by way of ſuggeſtion. . He alſo ma. 
tioned ſome modern caſes, which had been furniſhed hin 
by the maſter, particularly one of Hickman v. Goring (( 
a note of which was read by BULLER, 7Fr/lice. 

Howorth, for the plaintiff, infiſted that it was cley 
from the words of the ſtatute, that zhe judge who tries Fy 
cauſe mult certify, that the aCt complained of was done þ 
the defendant in the execution of his office. 'The Ratute 
did not ſay, ** ſuch defendant /ba/l be allowed his double 
& coſts,” but & the juftice or juſtices, &Cc, ſhall allow hin) 
&c, Whether the defendant was or was not aCting in 
the execution of his ofhce, was an inference of law to he 
drawn from the particular facts proved, which the judge 
at Nifs Prius was able. to do, but the court could ng 
without trying the cauſe again. 'The defendant's affidavit 
was abſurd ; it was ſwearing to matter of law. 'The cafe 
cited did not apply. In that of Devenih v. Mertins, the 
plaintiff having moved to diſcontinue, the court made the 
payment of the double coſts part of the terms on which 
the motion was granted ; and what was there faid about 
a ſuggeſtion was foreign to the caſe before the court 
But the point was expreſsly decided in a caſe in Yentris(d) 
where a ſuggeſtion, like that now prayed for, after a 
verdict for the defendant was refuſed, on the ground tht 
It was the province of the judge before whom the cauk 
was tried to allow the double cofts, —He ſtated an afhdavi, 
(which was read), by which, he ſaid, it would appea, 
that the defendant was not acting in the execution ol 


his olſhice. 
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'The rule diſcharged [+ 82]. 
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Lord Mansfield, and Buller, Juſic, 
ſaid, upon that occaſion, that, in com- 
mon cales, where it does not appei!, 
upon the record, in what capacity tie 
defendant was afting, an allowance I 


(a) B. R 3 Geo. 1. 1 Str. 49. 
(6) B. R. E. 7 Geo. 2. 2 Str. 974: 
(es) BR H., 16 Geo. 3. 
(4): Anon. C. B, E. 1 #.& M. 
Famr-x9-—— 


Io . 
E 


[+ 82] Bat, where there is a ſpecial 
verdict, and it appears by the facts 
there found, that the act for which the 
action was brought, was done by the 
defendant by virtue or reaſon of his 
office, as a juſtice of peace, &c. the 
maſter muſt tax double coſts, though 
there has been no certificate, nor allow- 
ance by the Judge who tried the cauſe. 
This was determined in the caſe of 
Rann v. Pickins, B. R. M. 23 Geo. 3. 


IO 


the Judge is neceflary, but not when! 
does appear on the record, that he ws 
aQting by virtue of his office ; that the 
caſe of a diſcontinuance, provided for 
by the ſtatute, ſhews, that the right! 
double coſts was not meant to be cl- 
fined entirely to ſuch allowance 0f 
Judge at Ni Prius, The malte 
being aſked, ſaid, he had no dou, 
but that he ought to tax double cols. 
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- = The KiNG again// the INHABITANTS of Wedneſday, 
: RE UNDER-BARROW and BRADLEY-FIELD. 26th Jan, 


WO juſtices having removed T homaſſine Hallhead, If there is a 
3 from the town and hamlet of Ulverton, in Lancaſhire, hiring or's | 
W © the townſhip or diviſion of Under-Barrow and Bradley- 7." m0 ere 


] 4 CO 

: F W Field, in Weſtmoreland, the court of quarter ſeſſions for rſh of al 
e by I Lancaſhire confirmed their order, and ſtated the following _ the end 
at W caſe. e year, 
i = «© Thomaſſine Hallhead ſingle woman, being ſettled in VT” 
Gn” WIE <« the townſhip of Under-Barrow and Bradley-Field, mn the maſter to the, 
in WE © county of Weftmoreland, by a derivative ſettlement from pariſh of C, 
to be WE © her father, was hired for one year, from Wihitſuntide web os the 
judee BS © 1770, to Whitfuntide 1571, to D. Burrow, then an in- runny ogg 
| no: AE © habitant of the ſaid townſhip, for the yearly wages of (me maſter for 
\davii A © 185, where ſhe lived with him, under this hiring, till another year, 
ca; RS © the 12th of May 1771. Her maſter then removed with With an In- 

;, the WE © her into the townſhip of Szrickland Roger, in the ſaid RT Es 
« the RS © county of Weftmoreland, and ſhe there contmued leven” foeorit mouths 
which RS © days in the faid fervice, (which completed the year,) longer in C, a 
about WE © and received her wages. 'Then ſhe again hired herſelf fertlement 1s 
court, F & to the ſame maſter for another year, from W hitſuntide gained in C, 
ris (d\, AS © 1771, to Whitfuntide 1772, for the wages of 255. and, 

fter ME © under this laſt hiring, ſhe continued in Szrickland Roger, 

d tht RE. from Whizfuntide 1771, till Candlemas following, when, 

cauſe WE © by mutual conſent, the quitted her ſervice, and received 

idayi, WAS © ber wages up to that time.” 

ppear, RE 777 and Wozd now ſthewed cauſe againſt quaſhing 

on of RE the orders. 'Fhey endeavoured to diſtinguiſh the caſe from 


E- that of Rex v. Cre/5combe (a), where the pauper, having 
WE been hired for a year in one pariſh, and having lived that 


x 


appear, {WiWcoming to any new agreement ; and the court held that he 
Vas ſettled in the laſt pariſh. That caſe, they ſaid, was 
Ezrgued on the ground of there being no interruption, —no 
cw contract, —but a continuance, and prolongation of the 


Fad Wm of ſervice, under the firſt hiring. So when there 1s 
1cd fr AE {emule for a year, and the tenant holds over without any 
right RE bargain, he is ſtill conſidered as holding under the | 
be con REPriginal demiſe. But here the firſt contract was at an end, [ 310 J 
ce of 1 {WWoth in form and ſubſtance ; there muſt have been a new | 
--" Ragan; the wages were different and the ſeſſions had 
) cou 


0 ſtated that there was net a chaſm in point of time be- 
8 tween 


Y (a) M, I9. Ceo. 2, 2 Str. 1240. Burr. Settl. Caſes, No, 87. 


e colts. 
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field, where the interruption was {till longer, but not for 
a whole day [1]; and alfo a cafe from this very townſhip 


_ of wages, 


CASES IN HILARY TERM 


tween the firſt and ſecond hiring. The ſecond muſt þ, 
conſidered exactly as if there had been a change of maſte, 
The ſervices in the two places could not be tacked t,. 
gether, as in the caſe of Rex v. CroſScombe, becauſe the 
pauper having already a derivative ſettlement in Ungy. 
Barrow, the time ſhe ſerved there could not have operate 
ſo as to gain a ſettlement there, and thereore it ought ng 
to be taken at all into the account. 

Dunning, Chambre, and Howorth, argued on the other 
fide. "They obſerved, that, although, in the caſe of Ry 
v. Creoſicombe, the circumitance of there being no ney 
bargain was relied upon at the bar, the court did not de. 
cide upon that diſtinCtion, but, on the contrary, Lex, Chi 
Fry mentioned ſeveral caſes, in which a ſettlement wy 

eld to have been gaied, where there was a year's ſervice 
under two hirings (a), and ſaid he could ſee no difference, 
If a chaſm of an hour or two were to be admitted to have 
taken place in this caſe, between the end of the fir{t year, 
and the new bargain for an increafe of wages, zhat, they 
ſaid, would not make ſuch an interruption as to prevent a 
ſettlement, For this, they cited, Rex v. Fifehead Meg. 
faalen (b), where there was an interruption and abſence 
from the maſter's houſe' for above an hour; Rex v. Ell. 


of Under-Barrow (c). | 
_ Lord MansFiELD,—We are all very clear, that this 
was a continuance of the ſame feryice, with an increak 


Both orders quaſhed, 
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(a) Burr. Settl. Caſes, !oc. cit. p. 259, 
_ (6) M. 11 Geo. 2. Burr. Settil. Cafes, 
No. 37. | 

[1] That caſe was argued H. 17 
Geo. 3. by Lawrence on one ſide, and 
Mansfield, Dunning, and Kirby, on the 
other. The circumſtances were very 


nearly the ſame with thoſe in Rex v. 


Fifchead Magdalen. The ground of 
the decifion, in both, was the maxim, 
that there 15 no fraQtion of a day. The 
Pauper was in the ſervice every day 
in the year. If a diſcontinuance how- 
ever ſhort were to prevent a ſettlement, 
there could never be one gained where 
the year was ſerved under two hi- 


' rings, becauſe there can be no new. 


ed tooverturn the docrine in favour of 


hiring without ſome degree of inter- 
TUPtiON,— 

In the former caſe of Rex v. Under- 
Barrow, cited in this, it was attempt- 


ſettlements gained by a year's ſervice 
under two hirings tacked together, 4 
being contrary to the true ſenſe of the 
words of 8 & g Will. 3. c. 30. and 
Sir James Burrow, in his report of the 
caſe, has inveſtigated with great accu- 
racy the hiſtory of the firſt deciſions 01 
this point. The court thought them- 
ſelves bound by the authority of thoſe 
deciſtons. | 

(c) H. 6 Geo. 3. Burr. Setl, Caſes 
1128. No. 175. | 
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1M THE TWENTIETH YEAR OF GEORGE IT. 
tb 


ers, J | 

bs | RoBERTS and Another againſf HARTLEY. 
0 » | 

der. 

ated 


| p an action for money had and received, which was 
not I I | 


tried before Lord MansFIELD, at the laſt Sittings, at 
Guildhall, the caſe was this : 'I'wo letter of argue ſhips, 
one called the Henry, belonging to the plaintiffs, the other 
called the Two Brothers, which belonged to the defendant, 
had taken the Gaffon, a French Eaſt-India-man, and the 
defendant, in the charaCter of agent, had received the 


ther 
Rey 


new 


- prize-money for both. 'The plaintiff demanded his thare, 
J, and the defendant was willing to pay him what he, (the 
wy defendant,) ſaid he was entitled to, after deducting 5 per 


cent. for commiſſion, which he claimed as agent. 'The 
laintiff inſiſted upon a larger proportion than what the 
defendant offered, and alfo refuſed to allow the commiſſion, 


nce, 
have 


be. on the ground that the defendant had no authority to act 
> as his agent. 'The defendant had paid into court what 


tor $ admitted to be due, and the jury found a verdict for 
| = AM. 
oy = Lee now moved for a rule to ſhew cauſe, why there 
- or WE ould not be a new trial, upon two grounds. 1. Becauſe, 
hin according to the evidence given at the trial, the plaintiff's 
| & ſhip had forty-five men on board, and the defendant had 
' a only allowed as if ſhe had had forty-four. 2. Bezauſe the 
defendant had no claim as agent. In ſupport of this laſt 
ground, he offered to read an affidavit of the plaintitF's 
denying the appointment of Hartley to be agent. 

Lord ManstiELD,—The parties came to trial on two 
queſtions. 1. Whether the defendant was agent? 2. 
What was to be the rule of diviſion between the two joint 
captors? Upon the laſt, after a good deal of evidence 
from perſons converſant in the diſtribution of prizes, it 
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authority of a caſe before me at the Cockpit, that, where 
there has been no ſpecial proportion of dittribution agreed 
upon, the diviſion ſhall be according to the number of 
men on board each ſhip. In the courſe of the trial it 
appeared that both fides had been under a miſtake, as to 
the number of the men in the plaintiff*s ſhip, and it was 
agreed that they were forty-five inſtead of forty-ſour ; ſo 
that the defendant had not paid enough into court. But 
| was of opinion, as this was a liberal aCtion, it would be 
improper to permit the plaintiffs to have a verdict for 
what 1s called a Norfolk groat; that is, on a queſtion which 
neither of the parties had come to try (a). 'The queſtion 
on the agency was a very material part of the cauſe, but 

| We 


(a) Vide Longchamp v. Kenny, ſupra, E, 19 Geo. 3+ þ. 132. 


"4 
8 


came out, and was agreed upon on both ſides, on the, 


312 
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Thurſday, 
27th Jan. 


If a prize is 
taken by two 
or more priva= 
teers, they are 
to ſhare pro- 
portionably 
according to 
the number of 
men of which 
their 1eſ{peCtive 
crews conlift, 
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I 780. we cannot grant a new trial on the affidavit of the plain. 

LE tiffs, who could not be examined at the trial. 
RonzkTs The rule refuſed :—But it was referred to the maſter tg 
againſt take an account if any thing, and what, was due to the 
HarTLEY. plaintiffs; the defendant, in the mean time, not to take 
out execution for his coſts till further order from the 


court [+ 83]. | 


[+ 83] Vide Wemyſs v. Linzee, infra, chell v. Rodney, infra, 620. Note. Cir. 
324. Le Caux v. Eden, H. 21 Geo. 3, nu v. Blackburne, E. 21 Geo. 3. infra, 
mnfra, 594. Lindo v. Rodney, H. 22 641. Anthon v. Fiſher, T. 22 Geo, 4 
Geo. 3. infra, 613. Note [i]. Mit- infra, 649. Note [1]. 


| Tueſday, 
x{t February. 


Tf an attorney A ETION, by original, againſt the defendant, as ac. 
1s ſued by ori- ceptor of a bill of exchange. —The declaration {ct 
| * #11 forth, that the drawer had direQed the bill of exchange to 
ptor of a bill | wages: gc 

of exchange, the defendant, by the name and deſcription of Mr. JVllian 
he may plead . Price, attorney at law. —The defendant pleaded, in abate- 
= privilege m ment, that, at the time of ſuing out the original, he was 
roxy _— an attorney of this court, and that, according to the im- 
wellas in any Memorial cuſtom and privileges of the court, every at- 
other perſonal torney of the court, who is ſued in any perſonal aCtion, 
action, ought to be ſued by b:/}, filed and exhibited againſt him as 
being prgſent in court, and that no attorney 1s compellable 
againſt his will to anſwer in any perſonal action proſecuted 
by original ; and averred, that he had been impleaded by 
the ſaid original writ againſt his will, and againſt the 
cuſtom and privileges aforeſaid. —The plaintiff demurred 

generally. | 
Davenport argued for the plaintiff, that, if this privilege 
of attorneys were to be held to extend to actions on bills of 
exchange, it would be productive of great inconvenience 
to trade, for a bill could not be filed in the vacation ; and 
if the bill of exchange became due in the vacation, (which 
[ 313 ] was the caſe here,) an attorney, who was an acceptor 0r 
indorſee, might ſet the holder at defiance for ſeveral 
months, ſo that the ſecurity would be worſe than in the 
caſe of other perſons, and not what the holder is entitled 
to by the cultom of merchants. By accepting the bill, 
the defendant ought to be conſidered as having waved his 
privilege. When an attorney afſlumes a new character, 
as by taking-upon him the office of executor or admini- 
ſtrator, or by joining with ancther perſon in any contract, 
| he loſes this privilege, whether he is plaintiff or defendant. 
Here, by ſigning the bill of exchange, the defendant had 
taken upon him, in the eye of the law, the character of 3 
merchant, He ſaid' there were no caſes on the fobjer 
u 
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but that he had known many inſtances where attorneys hal x 780. 

| {ubhmitted to arreſts on original in actions upon bills of | , 
exchange, and that the point had never been diſputed G@gy xx. 
till NOW» FORD 
Bower was to have argued in ſupport of the plea, but againſt 
Lord MANSFIELD ſtopped him. Price; 
E Lord MANSFIELD, —This caſe is extremely clear. A 

| nan does not make himſelf a merchant by drawing or ac- 

| cepting A bill of exchange. Here the very bill of ex- 

F change itſelf deſcribed the defendant as an attorney. If 

© there are no caſes, it is becauſe the privilege cannot admit 


© of a doubt. 


= [+84] The following caſe has been 
E fince decided : 


| Lax v. WHEAT, B. R.M. 23 G. 3- 


F J/od had obtained a rule to ſhew 
| cauſe, why the proceedings ſhould not 
| be ſet aſide as irregular, the defendant 
| being an attorney, and the attion having 
been commenced by bill filed in the 
vacation, It appeared, that, 1f the 
plaintiff had waited till the commence- 
| ment of the term, the ftatute of limi- 
tations would have attached. 

| Weed now cited, in ſupport of the 

rule, Broadwaite v. Blackerby (a). 

Wallace and Leycefter, for the plain- 
uf, ſtated, that it was become the 
conſtant praQtice to file bills againſt at- 
torneys, in vacation, to prevent the 
ſtatute of limitations from attaching, 
(m which they were confirmed by the 
maſter,) and relied on what was ſaid 
by BuLies, Tuſtice, In Comerford v. 
Price. They alto cited Leadbeter v. 
Markland (6) as applicable, in point of 
argument, and principle, and argued 
from the abſurd conſequences which 
would follow, if the rule contended for 


BULLER, Fuftice,—It muſt not be taken for granted, 
# that a bill cannot be filed in vacation. I think there has 
E been a caſe before the court, ſince I have been on the 
E Bench, where it was determined, that it may be done to 
© fave the ſtatute of limitations [+ 84]. As to the inconve- 


ntence 


on the other ſide were univerſally efta- 

, blſhed, ſince, in caſes where an ation 
oven by ſtatute muſt be commenced 
within three months, it might ſo hap- 
pen that the three months would begin 
and expire, before the commencement. 
of the term, | | 

Lord Mansfeld,—Pablic juſtice is 
concerned 1n this queſtion. 'T'ne maſ- 
ter ſtates the practice to be to file bills 
againſt attorneys in vacation. Fiftions 
are allowed againft all the King's ſub- 
Jets for the furtherance, but never for 
tie hinderance of juſtice. Why ſhoul& 
an attorney be in a different fituation 
from other perſons ? | 

ASHHURST, fuftice,—In common 
caſes, there 1s no occaſion to take this 
courſe, becauſe no time is gained by 
It. 

 BuLlrtisR, Juftice,—The reaſon of 
the caſe in Comberbach cannot be ſup- 
ported, v:z. that a bill filed in vaca« 
tion cannot be referred either to the 
precedent or ſubſequent term. If that 
were true, no proceedings could go on 


out of term. 
The rule diſcharged. 


(a) B.R. H.g W. 3.12 Med. 163. 
Comb, 465.—Viae, alſo, a caſe of Hol- 
loway v. Croſs, B. R. E. 17 Geo. 2. 
ened by Deniſon, Juſtice in 2 Burr. 
2032s where it is ſaid, * That pri- 
* loners are conſidered in the ſame 


« light with attorneys, (who are ſup- - 
«« poſed. to be always preſent in court), 
« againſi whom bills cannot be filegd, 
«& but in term time. 

(5) C.B, H. 17 Gee, 3. 2 Plackft, 
1131, 
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1780. nience ſuppoſed to attend this privilege in the caſe of lj, 

R ; of exchange, I do not fee that there is any. Every perſy 
Comer- Who takes one, ought to make it his buſineſs to inquir 
FORD into the ſituation and circumſtances of thoſe whoſe name, 
againſt are upon it. And, with regard to the advantage of 
Price. arreſt, that was originally only meant to compel an 2». W.- 
pearance z nothing farther can be done in the vacation. WA 4 b 

fo that by filing your bill againſt an attorney the firſt ty C.. 

of the term, you are as far advanced in the cauſe, as if 1, WR 

had been arreſted. 
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Judgment for the defendant [+ 8;], 
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[+ 85] An attorney who is arreſted writ of privilege, but muſt plead ſuch 
by capias on a ſpecial original out of privilege in abatement, Croley y, 
the ſame court, 1s not entitled to his Shaw, C. B. E. 16 Geo. 3. 2 BI, 
diſcharge on ſerving the ſheriff with a 1085. | 
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Tueſday, | | . 
Mt Fear, The KING again? MoRGAN and Another, 


" 
x 


On a rule for HIS was a rule to ſhew cauſe, why an information 
an informa- ſhould not be filed againſt the two defendants, one df 


ER _ them for ſending, the other for carrying a challenge, 
think a ground Upon ſhewing cauſe, the court thought there was ground 
is laid, yet, if, for granting the information. But, under all the cir- 
_— the ". Cumitances, were of opinion, that it would be a ſufficient 
DD Y 't Puniſhment if the defendants paid the coſts ; and, there- 
TS aſbcutue's fore, diſcharged the rule on thoſe terms. 


coſts appears T0, 
an adequate puniſhment, they will diſcharge the rule on the defendant's undertaking 


ſo to do. | 


[ 31s ] | 
Monday, 7th THELLUSSON again/? FLETCHER. 
February. 


In an aftion on TT Hs was a rule to ſhew cauſe, why the inquiſtion 
a policy on a on a writ of inquiry, in an action on a policy of u- 


00g Os : ſurance, ſhould not be ſet aſide. The caſe was this : The 


{tipulation that Policy was on goods on board three French veſſels, from 
the policy ſhall Saint Domingo to Bourdeaux. The material part of it, © 
be ſufficient to this caſe, was in the following words : < On all goods 
ard FrmeM « loaden or to be loaden aboard the ſhips Le Scigneux, £4 
judgment by "#2 ucelle, and Le Vainqueur, all or any of them: The 
default, the *© ſaid goods and merchandizes by agreement are, and 


plaintiff on the « ſha]l be valued at _ _ (a), 01 
de bofies. pa « 25 catks of clayed ſugar, and 12 hogſheads of mulco- 
prove the de- © vados: The policy to be deemed ſufficient proot 0 
f.-dant's ſub- | | | « zntere 


ſcription to the policy, without giving any evidence of intereſt, 


(a) This was left blank, as here printed. 
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IN THE TWENTIETH YEAR OF GEORGE 11. 

R. :nicreſt in caſe of loſs.” The firſt count in the decla- 
W.+ion ſtated, that goods to a great amount, being the 
Wroperty of certain foreigners, had been ſhipped on board 
W. Sieneux, and that /be had been loſt. 'The ſecond 
W..crred, that the goods were ſhipped on board Zhe Zhree 
Wi5s, or ſome or one of them, to the amount of the ſum 
Wſured, and that two of them had been captured, and the 
Er of. The defendant had underwritten 300 /. and 
Wving ſuffered judgment by detault, the jury, on. the 
Writ of inquiry, aſſeſſed the damages at that ſum, without 
ny proof of the amount or value, or any evidence what- 
vcr, except of the defendant's handwriting to the policy. 

= The Solicitor General, for the plaintiff. —Bearcrof?, and 
Davenport, for the defendant. 


> —4 


She ſheriff, and was now, that it was incumbent on the 
Eplaintiff to give ſome farther evidence of intereſt, and to 
Eprove that ſome ſugars belonging to the inſured had been 
Ehipped. An affidavit was produced tending to ſhew that, 
Bn fact, the inſured had no intereſt, _ | 

= The Solicitor General contended, that, by the expreſs 


Ke 


ane BY 


Wcreement of the parties, no other proof of intereſt but 


Ethe policy was required, and this inſurance on foreign 
Whips and property was not within the ſtatute prohibiting 
Wuch policies (5), ſo that the plaintiff was entitled to re- 


bbc 


@: proved that the inſured had no property on board. 

= The court faid, that this was not a policy witnin the 
Watute, foreign ſhips not having been included in that 
pact, on account of the difficulty of bringing witneffes 
prom . abroad to prove the intereſt, 'The only dilliculty 
Wlcre could have been here was from the circumſtance of 
Wicre being three ſhips, but the ſecond count was ſo 
rained as to make the caſe the ſame as if there had been 
Wut one, By ſuffering judgment, the defendant had con- 
Wciled the plaintiff's izle to recover. and the amount was 
Wxcd by the ſtipulation in the policy. | ; 

| BULLER, Ju/tice, obſerved, that writs of inquiry are 


Pt 2 ſum certainz and, for this, he cited a caſe in 2 
| Saunders 


8 2 writ of inquiry for exceſlive da- 
S\ ] | 
F205, 1N an af7zon of treſpaſs, the Re- 


? [t 86] Yige alſo, to the ſame effect, 2 Will. 372; 37 4. 
8 y. Mantell, C, B. E. 8 Gee. 3. 


- 


LYouL * XK 


@ [t had been urged, on the part of the defeiidant, before 


Eover the ſum infured by the defendant, even if it could 


Witen ſued out in caſes where they are not neceſſary [17], 
> for inſtance, in aCtions on covenants for the payment - 
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1780. 

2 , 
"THELLUSs 
SON 

| againſt 
FLETCHERs 
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= (5) I9 Geo. 2. c. 37; porter makes Wilmot, Chief Juſtice, 
: [1] Vide Bruce v. Rawlins, C. B. ſay, © This is an inqueſt of office to 
F- 10 Geo, 3- 3 Wil. 61, 62. where, © inform the conſcience of the court, 
EF" 2 motion to ſet aſide the inquifition *© who, if they pleaſe, may ther:/elwes 
&« o/feſs the damages [+ 86].”? 
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316 | CASES IN HILARY TERM 


1780. 


Saunders (a) (CF 1]. He faid it does not follow, becauſe z 


; writ of inquiry has b:en awarded, that the amount of 
TaxeiLus- demand 1s uncertain. In actions upon a bill of exchange, 
SON or a promiſſory note, nothing but the inſtrument is tg j, 


againſt 


proved before the jury [2], the ſum being thereby afeer. 


FLETCHER. tained. "Though, even in caſes where there is no neceſſity 
for a writ of inquiry, that proceeding is of uſe, when the 
plaintiff goes for intereſt, which the jury aſſeſſes in the 


name of damages. 


(a) Holdipp v. Otaway, T. 21 Car. 2. 
2 Saund. 106. | 

[tF 1] In Ra/bleigh v. Salmon, C. B. 
T. 29 Geo. 3. H. Bl. 252. which was 
an action on a promiſſory note, and 
judgment by default, the court, on 
motion, referred it to the prothonotary 
to aſcertain the damages and colts, and 
calculate intereſt on the note, without 
a writ of inquiry. 

[2] In ſuch caſes, although the note 


or bill 1s ſtated, and the execution of 
- it averred, in the declaration, it has 


The rule diſcharged [3]. 


been ſettled in many inſtances, that 
muſt be produced before the inquiry 
Jury. Billers v. Bowles, C.B, H, 13 
Geo. 2. Barnes, quarto edit, þ, 13, 
Ellis v. Wall, C. B. T. 196 206.1, 
ibid. þ. 234. Snowdon V. Thimas, (, 
B. H. 11 Geo. 3. 2 Blackft, 5g} 
[+87] [&F 2]. ; | 
[3] There was a fimilar rule n 
another aCtion on the ſame policy, 
(T7 hellufſon v. Walter,) which, of courle, * 
was allo diſcharged. 


Green v. Hearne, B. R. E. 29 6n,z. 


+87] S.C. 3 Will. 155. 
IF 2] But it need not be proved. 


[317] 


Monday, 7th 
February, 


If a bankrupt 
after his certi-- 
ficate and who 
trades again 
for himlelf is 
lef: for ſeveral 
years in polleſ- 
ſion of his 
hovſe, houſ- 
hold goods, 
and furniture, 
in order to aſſiſt 
in ſettling the 
aſfairs of the 
bankrupt 
eſtate, the aſ- 
ſignces repeat- 
edly ating the 
goods, Oc. in 
their accounts 
with the cre» 


3 Term Rep. 3Ol, | 


WALKER and Others, Aſſignees of Bxan, a 
Bankrupt, agazz/? BURNELL and Another, 


jj \HIS was an action of Zrover, againſt the ſherills of 

London for goods taken on a writ of fieri facias. The 
cauſe was tried at the laſt Sittings at Guildhall (a), before 
Lord MansFiEliD. The facts were theſe :—A comnullon 
had been ſued out againſt Bean, in Auguft 1772. He had 
been engaged in very complicated and extenſive concerns 
and debts to the amount of 60,000 /. were proved under 
this commilhon. In December 1772, he obtained a certif- 
cate. He' never removed from his houſe, nor were tit 
furniture, houſhold goods, and plate, ſold or removed, but 
he remained in poſſeſſion of them, and, after his certificath 
engaged in trade on his own account, and continued t 
trade till ſome time in the ſummer 1779, and after tit 
execution in queſtion. But though he traded for hi 
ſelf, he was continued 'in the houſe by his "v4 


ditors us part of the eſtate, ſuch poſſeſſion does not fall within the 21 Jac. 1+ 6&9 
$ 11, {0 as to veſt the goods in affignees under a ſecond commiſſion, 


(a) Saturday, the 18th of December 1779. 
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before 
nilſſon 
le had 
cerns; 
under 
certifl- 
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ued to 
ter the 
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(the 


fe C4 If 


| again appraiſed, when they were valued at 353 
| then propoſed that they ſhould be fold by auction to the 


IN THE TWENTIETH YEAR OF GEORGE 1. 


(the preſent plaintiffs,) as an agent for them in getting in_ 


and ſettling his affairs, and, in all. the ſtatements of the 


| bankrupt eſtate and effeCts, which they had laid before his 


creditors at different times down to March 1779, the houſe- 
hold goods in queſtion, (which had been inventoried and 
valued immediately after the commiſhon iflued,) were in- 
cluded. In March 1779, an afCtion was commenced againſt 


| Bean by two creditors, Davis and Prothero, who afterwards 


recovered a judgment, and ſued out the fer: facias which 
gave riſe to the preſent cauſe. A diftringas having iſſued 


| to compel an appearance in that action, the officer came to 
Bean's houſe, to levy on his goods, when Bean paid the 


40s. The ſame attorney acted for Bean and for the aſſig- 


| nees. In a note which he wrote to the attorney for Davis 


and Prethero, ſtating to him that he thought there was an 


| irregularity in the di/7ringas, and defirmg him to return 


the 40 5. he took no notice that the goods in the houſe did 
not belong to Bean. 'The execution came in in Fune, 


and, about the ſame time, the afhgnees had the goods 
/. "They 


beſt bidder, and the produce paid into court, to abide the 


| event of an ation to be brought by them to try the pro- 


perty. The attorney for Davis and Prothero agreed to this, 


| but the ſheriff's officer would not, but removed the goods 
# from the houſe, in 


une, and, on the 175th of November 
1779, ſold them, under a writ of wvenditioni exponas, for 


| 260/, The preſent action was commenced on the 11th of 


November, and two days afterwards, (13th November 1779,) 


| a ſecond commiſſion ifſued againſt Bean. The time of the 
| act of bankruptcy, on which this ſecond commiſſion was 
| founded, did not appear. The preſent plaintiffs proved a 


debt under it. Their attorney in. this cauſe was alſo ſoli- 
Citor to the ſecond commiſhon. 


The defence was : 1. That, after permitting ſuch a long 
| polſefſion by Bean, who continued the viſible owner, and 
held forth the credit of the effets to the world while he 


traded on his own account, the preſent plaintiifs had pre- 
cluded themſelves from claiming them againſt his bond fide 
creditors : 2. That, if this were not 1o clear, yet Bear's 
poſſeſſion was ſuch as intitled. the aſſignees under the ſecond 
commiſſion to the goods, by virtue of the ſtatute of Fac. 1.(a), 
and therefore, quacungue vid, the prefent plaintiffs could 
> make out a property in themiclves to ſupport their 
action, 


The anſwer given on the part of the plaintiffs was : 


| 1, That, from the extenſive nature of Bear's former buſi- 


neſs, his creditors were extremely numerous, and, as the 
goods had always been ſtated to them as belonging to the 
| aſhgnees, 


| (a) PR £419. Y 1H, 
| «4. < 19-8 
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I 780. 
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WALKER 
againſt 
BuRNELL. 
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| bankruptcy. | 


CASES IN HILARY TERM 
aſgnees, and that even ſo lately as March 1779, it was 4 


matter of general notoriety, that he was not the owner : 
2. As to the ſecond commiſhon, tt did not appear that the 


_ aCt of bankruptcy on which it was founded had been com- 


mitted before the goods were taken out of Bear's poſleflion ; 
the new aſſhignees had not claimed them z and, beſides, his 
caſe did not fall within the meaning of the ſtatute, 

Lord MANSFIELÞ told the jury, that this was an aQtion 
in which the plaintiffs muſt prove property in themſelves, 
and a converſion by the defendants. , 'That there appeared 


to be ſtrong evidence, particularly from the laſt ſtatement, 


(in March 1779,) that the plaintiffs, as aſhgnees under the 
firſt commiſhon, meant to keep up their claim to the goods, 
'This would be an anſwer in any queſtion between them 
and Bean. But the point now was, whether, as betwegi 
them and ſtrangers, they were not to be conſidered as Ifay- 
ing made a preſent of the goods to the bankrupt. 
goods were chiefly of a perithable nature z the pofleſhon 
was not for a few days or months, but for feven years; 
and Bean having begun as a new man in 1772, his new 
creditors dealt with him on the faith of the appearance he 
made in the world. As to the other ground of defence, 
by an expreſs ſtatute, 1f a bankrupt ſhall, by the permiſ- 
ſion of the owner, have in his poſſeſſion, order, and diſ- 
poſition, goods whereof he ſhall be reputed owner, Wc. at 
the time of his bankruptcy, ſuch goods are, by. the com- 
miſhon and affignment, veſted in the aſſignees as completely 
as the reſt of his eftate. "They muſt therefore conſider 
whether theſe goods were in Bear's poſſeſſion, &c. at the 
time of his ſecond bankruptcy.—If they ſhould find for 
the plaintiffs, and ſhould confer the /beriffs, or their olli- 
cer, as the real defendants, they ought to aſſeſs the da- 
mages at the appraiſed value of the goods. But, if they 
ſhould look upon Davis and Prothero as being, in fſub- 
ſtance, the defendants, the damages ought only to be what 
the goods aftually produced. ; | 

The jury found for the plaintiffs, with 353 /- damages, 
being the appraiſed value. 

. Bearcroft, on Tueſday the 25th of January, obtained 2. 
rule to ſhew cauſe why the verdict ſhould not be fet afide, 
which he moved for on both the grounds above ſtated. 

The Solicitor General ſhewed caule. 
Very little was ſaid, now, on the firſt ground. On the 
ſecond, it was objected for the plaintiffs, (as at the trial,) 


that there was no proof that the ſecond bankruptcy was 


prior to the execution ;z the only anſwer to which was, 
that the attorney for the plaintiffs was poſſeſſed of the pro- 
ceedings, and as he had not produced them, it might fairly 
be preſumed, that they would ſhew ſuch a prior act of 


Lord 
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Lord MaNnsFIELD,—The bias of my mind, at the trial, 1780. 
was very much in favour of the 1c; ogg aol L fs oo eg 
pected the fairneſs of the ſecond commiſhon ; but, after Warxes 
wards, I was fatisfied with the yerdit. 'There has been again 
little faid, now, on the firſt point, On the ſecond, I BuzxeLL, 
thought, that as the plaintiffs had proved a debt under the 
new commiſſon, they could not queſtion its validity, though 
they might the z:me of the aft of bankruptcy, 'Che time 
was not proved, but I am fatished the caſe cannot be 
brought within the ſtatute. What are the words ? ©« If - 

« any perſons, at the time of their becoming bankrupt, 
« by the conſent and permithon of the true owner and Þ| 920 ] 
« proprietary, have in their poſſethon, order, and difpoſi- 
« tion, any goods or chattels, whereof they ſhall be re- 
« puted owners, and take upon them the ſale, alteration, 
« or diſpoſition, as owners.” Many caſes have ariſen 
upon this a, where the party left in poſſethon might ſell, 
but Bean had not the diſpoſition fo as to ſell the goods. If 
he had ſold them, it would have been a breach of truſt 
towards the plaintitts. If I ſend my plate to a banker's, to 
be ſure he may diſpoſe of it, but he has not my permiſ- 
ſion or conſent ſo to do. 

WILLES, Fuftice,—As to the firſt point, it was a matter 
fit for the determination of the jury, and I think the evi- 
dence was ſtrong in favour of the plaintiffs. With regard 
to the queſtion on the ſtatute, the words are, © if the 
« bankrupts take upon them the ſale or diſpgition as own= 
« ers.” Bean could not fell, but he was permitted to uſe 
goods as viſible owner for ſeven years. 1 thall not give a 
deciſive opinion on the point. It may come often before 
the court. This does not ſeem to me to be like the caſe 

of plate ſent to a banker's. But it would be impropcr to 
grant a new trial on the ground of the aCt of parliament, 
t becauſe it could be of no ſervice to the defendant, It 
could only be granted on payment of coſts, and the ſecond 
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aſhgnees would be entitled to bring an action, and recover 
the value of the goods. | | 

L ASHHURST, F:/tice—The ſtatute certainly does not ex- 

tend to every caſe of poſſeihion.—Not, for inſtance, to the 


caſe of a ready furniſhed lodging. I look upon this in the 
very ſame light. Bean gave his /ervice in ſettling and ar- 


: ranging the affairs of the eſtate in lieu of rent, 

) BULLER, Fuftice,—Queſtions of this kind have - much 

$ more of fat than of law in them. 'The ſort of poſſeſhon, 

% diſpoſition, Ec. are facts to be proved, and for the conſi- 

- deration of the jury. The ſtatute ſays, « whereof they 

y * ſhall be reputed owners.” Here the bankrupt was == 
f the reputed owner. Poſſeſſion of the goods expoſed for 


ale in a ſhop may be within the ſtatute, but poſſeſſion of 
3 furniturg 
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1780. furniture in a houſe is no more evidence of a right to that 
; furniture, than of a right to the houſe. 
The rule diſcharged [+ 87]. 


| [+ 87] Vide, on the conſtrution of Cop. 232. FF & wide alſo Collins 
| the ftatute of 21 Fac. 1. c. 19. J 11. v: Forbes, B. R.T. 29 Geo. 3. 3 Term 
Mace v. Cadell, B. R. M. 15 Geo. 3. Rep. 316. | 
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. Tueſday, 8th | + | - 
fn bf hn DaAviE and A againſi STEVENS and 
ers. 


By a deviſe of TH» was a caſe ſent from the court of Chancery, which 


_ Jaye ſtated ;—That Chriſtopher Stevens, being ſeiſcd in fee- 
on pe _ ſimple of the eſtate in queſtion, deviſed the ſame in the 


and bis cha Following manner :—<* I alſo give and bequeath to my ſon 
or childen for © IWWillam Stevens, when he ſhall accompliſh the full age of 
Ball por « twenty-one years, the fee-fimple and inheritance of Lower 
yours of Gee « Shelftone, to him and his child or children for ever. 1 alſo 
But if be dis © give and bequeath to my wife Elizabeth Stevens my eſtate 
before that «© of Lower Shel/tone until my fon Willam Stevens ſhall ac- 
11me, then the © compliſh his tull age of twenty-one, ſhe paying to my ſaid 
Jo F beet & ſon, the ſum of 5 /. a year before he ſhall be of the age of 
B. A. takes © twenty-one, and then to have the poſſefſion of the whole 
only an eſtate. © eſtate of Lower Shelftone ;”—('Then a particular proviſion 
tail, for his wife 3)—<© Alſo my will is, that my wife Elizabeth Ste- 

& vens ſhall find and provide for my ſon William Stevens, be- 

& fore he ſhall be of the age of twenty-one, ſuthcient meat, 

« drink, waſhing, apparel, and attendance ; neither ſhall 

&« there be any of the timber on the eſtate of Lower Shel- 


« fone cut or felled down, except what ſhall be wanting 


& to be uſed on the fame, before my ſon William Stevens 


&« ſhall be of the age of twenty-one; and then to have 
« quiet poſſeſhon of the ſame. But if my fon Wuhan 
&« Stevens thall happen to die before he ſhall accompliſh the 
&« full age of twenty-one, then I give and bequeath he 
&« fee-ſimple, and inheritance of Lower Shelſtone to my wite 
& Flizabeth Stevens for ever.” — The teſtator died, leaving 
Elizabeth Stevens his widow, and William Stevens his only 
ſon, who was then about fifteen, and afterwards attained 
the age of twenty-one, and was married, and had ſeveral 
children. William Stevens afterwards died, leaving Mary 
Stevens, (one of the defendants,) his widow, and Fohn Ste- 
vens, (another defendant,) his heir at law.—The queſtion 
was, what eſtate William Stevens took under the will. 
(The bil! was filed againſt the heir at law, for a ſpecific 
erformance of an agreement entered into by Wi/liam, for 
'a ſale of the eſtate.) : 
\ MRooke, for the plaintiffs, contended, that, by the mant- 


| feſt intention, and upon the fair conſtruction of the ge 
Fr a 
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the ſon took an eſtate in fee. 'The teſtator had uſed the 
ſtrongeſt words poſſible, except © heirs,” and that is not 


neceſſary to paſs a fee-{fimple by will. 1: Coke Littleton (a), 


it is laid down, that an eſtate in fee-ſimple paſſes by a de- 
viſe to a man for ever, or in fee-ſimple, or to him and his 
aſſigns for ever z and, in the caſe of Widlake v, Hardinge, 
in Hobart (b), a deviſe * to my couſin A. H. for gg years, 
« and my ſaid couſin 4. HF, ſhall have my inheritance, if 
« the law will allow it,” was held to paſs the fee-fimple. 
Here the words * fee-/emple,” © inheritance,” and © for 
& ever,” are all uſed. "Phe will further ſays, that, at the 
age of twenty-one, the ſon ſhould have the whole eſtate, 
and this would clearly carry the abſolute property and in- 
heritance, according to what 1s laid down in the Counteſs 9 

Bridgewater's Caſe (c); but the laſt clauſe in the will is de- 
cifive, for, by zhat, if the fon ſhould die before twenty- 
one, the teſtator gives the fee-ſemple and inheritance of 
Lower Shelftone to his wife for ever. "This muſt mean the 
ſame fee-{fimple and inheritance, which, in the event of 
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the ſon's coming of age, he had before limited to him. 


There is no deviſe over if the ſon ſhould attain his age of 
twenty-one 3 but, if an eſtate-tail had only been meant, it 
1s clear the wife was ſo much an object of the teſtator's 
fayour that he would have limited the remainder in fee to 
her, and not have left it to go in a courſe of deſcent. 
The preſumption is, in general, againſt a partial inteſtacy. 
It muſt be argued, on the other fide, that the words 
« child or children” reſtrain the preceding words, and con- 
fine the eſtate to a fee-tail. Caſes will be cited in ſupport 
of this conſtruction ; but all that can be mentioned, were 
caſes where the queſtion was, whether there ſhould be an 
eſtate in fee-{imple, or for life. No caſe can be produced 
where expreſhons, which otherwiſe would clearly carry a 
fee-ſimple, have been reſtrained by the words © child or 
children,” to an eſtate-tail. | bo 
Batt, for the defendants, ſaid, he ſhould rely on two 
clear rules of conſtruction. 1. 'Chat the intention muſt 


prevail if conſiſtent with law. 2. 'That effect muſt be 


given to all the words of the will, if poſſible. 'The words 
« fee-fumple and inheritance” may very fairly be underſtood 
as deſcriptive of the intereſt the teſtator had him/e/F in the 
eſtate. But if they are taken to apply to the ntereft de- 


viſed, they are reſtrained by what follows. It was in Wd's 


Caſe (d) laid down, that an eſtate-tail paſſes by a deviſe to 
a man and his children, if he have no children at the 


time 3 (otherwiſe, as was the caſe there, the father only. 


takes for life.) This doQtrine 1s alſo recognized in Cook v. 


[323]. 


Cook 


(a) Co. Litl.'g.'b. * | (4) B. R, H. 41 EL, 
(6) H.8 Fac, 1. Heb, 2. I7. &. 
(c) B.R.H, 2 An. 6 Med. 106.110. 


| X 4 


6 Co. 16. 6. 
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Cook in Vernon (e), and in Gilbert's law of Deviſes. Unleſs 
the words © child or children” ſhould be conſtrued to re. 
{train the intereſt deviſed to an eftate-tail, they will have 
no operation, and, according to the ſecond rule mentioned, 
they muſt, if poſſible, have ſome effe&t given to them. 
"There are numerous authoritics to ſhew that ſubſequent 
expreſhons may narrow the ſenſe of thoſe which go before, 
not only in wills, but in deeds. 'Thus, in Coke Littleton ( f\, 
it is laid down, that if lands are given to B. and his 
heirs, habendum to B. and his heirs if he have heirs of hi 
body, and, 1f he die without heirs of his body, to revert to 
the donor, this is only an eſtate-tail. So in Leigh v. Brace, 
in Carthew (g), a feoffment being to feoffees and their 


heirs to the uſe of 4. for life, and afterwards to the uſe of 


B. and his heirs for ever, and for default of iſſue of the bedy 
of B. then to the uſe of the heirs of the feoffor, the limi- 
tation to Þ. was conſtrued to be only an eſtate-tail ; and, 
in a caſe in Dyer (þ), a deviſe in words very like the pre- 
ſent, vis. © I give the fee-fmple of my bigger houſe to A. 
&« and after A's deceaſe to B. A's ſon,” was conſtrued to 
paſs only a life-eſtate to 4. "The words * zhen to have the 
« poſſeſſion of the whole eſtate,” in the preſent caſe, were 
only meant to expreſs that the ſon was, at his age of 
twenty-one years, to come into the poſſeſhon of every thing 
which his mother was to poſſeſs till that time. 'There are 
no words ſuper-added to the deviſe over of © the fee-{imple 
&« and inheritance” to the wife, which ſhows that a differ- 
ence was intended between the eſtate given to her, if the 
{on ſhould die under age, and that limited to him. 

Rozke, im reply, obſerved, that the deviſe was of © 7he 
« fee-fhimple,” and not © my fee-{imple,” which ſhowed, 
that a deſcription of the tere/t, not the /ubjef, was meant, 
"That no caſes had been cited where the words © child or 
&« children” had narrowed an eſtate to a fee-tail. In the 
caſe put in Wild's Caſe there were no words of inheritance 
in the firſt part of the deviſe. The caſe in Dyer, when 
taken all together, made rather in favour of the plaintitts. 


Lord MansFIELD,—lI had a mind to ſee whether inge- 


nuity could raiſe a doubt, on the one fide, or ſupply an 
argument, on the other, to make the caſe plainer than it 1s 
on the face of it. If the teſtator had uſed the words, 
&« all his eſtate,” © inheritance,” or © for ever,” and had 
ſtopped there, the fee-fimple would have paſſed. But the 
words, © child or children,” are to the full as reſtrictive as 
if he had ſaid, « and if my ſon die without heirs of his 
& body.” 'To give the father an eſtate in fee, would be to 
ſtrike thoſe words out of the will. They muſt operate 
| . to 


(e) Canc. E, 1706, 2 Fern. g45. (s) B. R. H. 6 Will. 4. Carth. 343: 
(2) £+ 19 


(F) Co, Littl, 21. a, 2. Bac. Abr, 


260, 261. 
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to give him an eſtate-tail ; for there were no children born x 780. | 
at the time, to take an immediate eſtate by purchaſe. 'The | 
meaning 1s the ſame, as if the expreſſion had been, « to Hays 
« Witham and his heirs, that is to ſay, his children or his againſt 
« ſue.” 'The words, « for ever,” make no difference, STEvENs:; 


for Wilham's iſſue might laſt for ever. 

The certificate was as follows : 

« Having heard counſel, and conſidered this caſe, we 
« are of opinion, that William Stevens took, (under the 
« above will of Chri/topher Stevens,) an eſtate-tail to kim 
« and the heirs of his body, with reverſion to himſelf in 
« fee, by deſcent. 

«© MANSFIELD. 

&« E. WILLES. 
12th February 1780, © W. H. AsnnvursT, 
« F. BULLER {+ 88].” 


{+ 88] Vide Hedges v. Middleton, T. 20 Geo. 3. infra, 415. 


Wremrs agazin// LINZEE and Another. 


THE was an aCtion for money had and received to the 

plaintiff's uſe. "The plaintiff was a captain of marines, 
(with the rank of major,) and commanded the detachment 
of marines on board the Europe, Admiral Montague's ſhip, 


at Newforndland. Hoſtihtges having commenced between 


France and this country, the Admiral ſent Commodore 
Evans to ſeize the two French ſettlements of Mzquelon and 
St. Pierre, and ſome marines were draughted from the Eu- 
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G rope, and other ſhips, and ſent on board the Pallas, under fh51cs only as 
, the command of the plaintiff, to afliſt in the expedition. ® P*"8*7+ 
; The two iſlands being reduced, Commodore Evans rejoined bi! 
e the Admiral at Sz. Fohn's, having left the Surprize, a fri- a 
e gate of 28 guns, commanded by captain Linzee, (brother [ 325 } lh 
N to one of the defendants,) to finith ſome neceflary buſineſs, | 
and alſo the plaintiff, with part of the marines which he 
2» had brought with him from the Europe and other ſhips. 
n The complement of marines belonging to the Surprize was 
1s under the command. of a heutenant Moriarty, Captain 
S Linzee, ſoon after, received orders from Admiral Moniague, 
id to proceed, as ſoon as the buſineſs for which he was left 
1e was accompliſhed, to St. Fohr's, taking the plaintiff and 
as the marines left with him on board, and entering them on 
1s a ſupernumerary lift for wviftuals only ; and, in caſe the Ad- 
to miral thould have ſailed for England when he ſhould get to 
te St, Fohr's, then to continue the plaintiff and the marines 
t0 on his ſupernumerary liſt for viQtuals only, till he ſhould 
3. arrive in England. The Admiral having been ordered 


Mme, the Surprize followed, having the heutenant ao 
| her 
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her own complement of marines on board, and alfs the 
plaintiff and his additional marines. On the way to Eng. 
land, the took a French merchantman, called Les Deus 
Freres, and having brought her to Spithead, 'and the two 
defendants being appointed agents, they ſold the ſhip, made 
out a hiſt, according to the eſtabliſhed regulation for the 


diſtribution of prize money, and gave notice in the Gazett: 


for the payment of ſuch part of the produce as had come 
to their hands, At the beginning of a war, it is uſual to 
paſs an act of parliament, authorizing the King to order 
the diſtribution of the value of prizes to the officers, ſea- 
men, marines, and ſoldiers, on board the {hip or ſhips by 
which the prize was taken, in ſuch proportions, and after 
fuch manner, as he ſhould, by proclamation, order and 


direct. Such an act had paſſed on the prefent rupture 


with France (i), and a proclamation was iſſued, in the uſual 
form, dividing the perſons entitled to ſhare in prizes into 
five clafſes, and fixing a certain proportion for each claſs, 
The deſcriptions of the ſecond and fifth clafles ate as fol- 
lows :— Second claſs—** The captain of marines and land 
&« forces, fea heutenants, and maſter on board.” —The 
are to have one eighth divided amongſt them. —#ifth claſr— 
*« 'The trumpeter, quarter gunners, carpenters, crew, 


« ſteward's cook, armourer, ſteward's mates, cook's mate, 


« gun{mith, ſwabber,. ordinary ſeamen, and marines, and 
& other ſoldiers, and all other perſons doing duty and aſſiſtine 
& on board.” -—Fhis clafs 1s to, have two eighths divided 
amongſt them. —Upon the advertiſement in the Gazette, 
the plaintiff came and claimed a ſhare, when the defend- 
ants offered him. the proportion of perſons in the fifth clals. 
He infilted he was entitled to be ranked in the /econd, as 4 
captain of marines on board at the time of the capture, and 
to be paid accordingly. "This being refuſed, he brought 
the preſent action, which came on to be tried before Lord 
ManSFIELD, at Guildhall, at the Sittings after laſt term (F). 
The queſtion turned very much on the nature of the 


marine ſervice. Every paſſenger who is accidentally on 


board a King's ſhip during an engagement does duty, 
and is therefore entitled to ſhare in the fifth claſs , but it 
was faid, on the -part of the plaintiff, that being an officer 
of ſuperior rank to the lieutenant of marines who belonged 
to the Surprize, he ſuperſeded him of courſe, when he 
came on board, and was therefore, at the time of the cap- 

ture, to be conſidered as commanding the marines. 
Several officers in the marines were called to eftablih 
this poſition, but their evidence went rather to matter of 
opinion, than to inſtances, or fats; and it was ſuggeſted, 
on the part of the defendants, (and, in the further progreſs 
of the cauſe, appeared to be true,) that, by the preſent 
: regulations 


(i) 19 Geo. 3. c 07. | (&) Wedneſday, 224d Dec, 1709: 
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regulations of the navy, no officer of marines, above a 


co guns. It appeared, that the complement of marines 
belonging to any ſhip is not fixed and appropriated to that 
ſhip in the ſame manner that the ſea officers and mariners 
are, but that they are frequently ſhifted and removed, in 
a ſort of rotation, as land troops from different barracks 
and quarters. | | 

For the defendants, the manner in which the plaintiff 
was entered on the books was relied on, as well as the 
above regulation againſt any higher officer of marines than 
a lieutenant, ſerving on board ſuch ſhips as the Surprize. 
Several officers of very high rank in the navy were exa- 
mined, (among others Admirals Montague, Barrington, 
Evans, and Campbell, ) but who alſo ſpoke chiefly to their 
opinion, which was clear againſt the claim of the plaintiff, 
and that a ſuperior ofhcer of marines, coming on board by 
accident, does not command the complement belonging to 
the ſhip. 

What was of moſt weight was the caſe of the ſea ofhi- 
cers belonging to the Gloucefter, upon Lord Anſor's expe- 
dition, which was ſhortly this: Lord Anſon, on his re- 
turn home, having the Centurion and Glouceſter with him, 
found 1t adviſeable to fink the Gloucefter, taking her crew 
and officers on board the Centurion. 'The men were in- 
corporated with thoſe of that ſhip, but ſhe having her full 
number of officers, the officers of the Gloucefter were en- 
tered on a ſupernumerary liſt. They continued in this 
manner on board during the reſt of the voyage, and, when 
the Acapulca ſhip was taken, they took a part in the engage- 
ment, (as indeed they had done all along in the buſineſs of 
the ſhip,) according to their reſpective ranks. When the 
prize-money came to be diſtributed, they claimed to ſhare 
with the officers belonging to the Centurion, each according 
to his reſpective rank. This produced a ſuit in the Admi- 
ralty, which, in the firſt inſtance, was decided in their 
favour ; but, upon an appeal, (in which Lord MansFIiELD 
was counſel,) the ſentence was reverſed, and it was deter- 
mined, that they were only entitled to ſhare in the fifth 
claſs. ('The regulation for diſtribution being the ſame then 

_ a$S now.) 

Lord MansF1ELD, in ſumming up to the jury, obſerved, 
that, if it had not been agreed to try the queſtion by this 
action, there might be a difficulty for want of proper par- 
ties —(The Solicitor General, though nominally for the 
agents, ſaid he was not counſel for them, but for the lieu- 
tenants of the Surprize ). —His Lordſhip ſaid, the queſtion 
was of a delicate nature, as the diſcipline on board his 
Majeſty's ſhips was neceflarily involved in it. In the caſe 

of the officers of the Ghaucefter, he ſaid, the —_ 
a 
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had been, that the words © on board” in the deſcription of 
the ſecond claſs, meant belonging to the ſhip, and that being 
corporally on board was not ſuthcient, He had always 
thought that caſe was a very hard one, but it was ſolemn] 

decided. Opinions were not evidence, and as to facts, 
the proof was extremely looſe on both fides. It was a ma. 
terial circumſtance for the plaintiff, that marines ore not, 
like ſeamen, fixed to the particular {hip ; but the argument 
from thence, was in a great meaſure anſwered by what 
had further been ſworn, viz. that only the complement 


ſent by the Admiralty are entered as belonging to the ſhip, 


that no body can add to that complement, to that other 
marine officers, or men, it they come on board, are only 
entered for victuals as paſſengers. It did not appear that 
the plaintiff was under any orders to continue on board the 


| Surprize, or that he might'not have quitted her at pleaſure, 


if he had found it more convenient to return to #ngland 
in any other veſſel. His Lordſhip feemed of opinion with 
the defendants; but the jury, after going out for tome 
time, found a verdict for the plaintut. 

On Tueſday the 27th of January, the Solicitor General 


obtained a rule to ſhew cauſe, why there ſhould not be a 


new trial, which was granted, upon his undertaking to 
produce an afhdavit of Lord Amber/# to ſhew that he and 
his brother, being on board a King's thip, (the Dublin, ) on 
their way from England to America in the laſt war, a prize 
was taken, in which they only ſhared in the fifth claſs, 
An atlidavit to that purpoſe was accordingly produced, and 
another, ſtating the order of the Admiralty, (above reterred 
to,) that no captain of marines ſhall ſerve on board any 
{hip under 50 guns. | | | 

"Chis day, Lord MANSFIELD reported the evidence, to 


the effect above ſtated, and cauſe was ſhewn againſt the 


new trial. 


Dunning, and Erſkine, for the plaintit,—The Solicitor 


General, Davenport, and Taylor, for the defendants. 


For the plaintiff, it was ſaid, that Lord Amher/?'s afhi- 
davit only proved that he and General Amber/t, had not 
thought it an object to infiſt upon ſharing in a higher clals, 


and the order of the Admiralty could not affect the caſe of 


a captain who happened, i» fa#, to be on board a fmaller 
veſſel. That the caſe-of the Gloucefter did not apply, for 
that a ſea officer's exiſtence, as ſuch, depends on the ſhip 
to which he belongs, and if ſhe is ſunk or otherwiſe lot, 
his rank ceaſes intirely, till he receives a new appoint- 


ment. That, if the doCtrine contended for by the de- 


fendants were to prevail, an officer of marines could never 
receive any prize money, unleſs he happened to be on 


| board his own ſhip, and the marines, being under the 


command of the Admiral, it would be in his power, by 
| ſhifting 


| 


| | | 


IN THE TWENTIETH YEAR OF GEORGE 111. 528 


ſhifting the captains, to prevent them from ever receiving 1780, 
4 ſhare in any prizes. 

Lord MANSFIELD ſaid, the queſtion was of conſiderable Werenys 
public conſequence, and that farther enquiry might throw againſt 
light upon it. He, therefore, thought it ſhould be ſent Linzes, 


back to a jury, without the prejudice of any opinion, 
The rule made abſolute [1]. 


[1] The new trial came on at Guild- 
hall, before Lord Mansfield, on Monday 
the 2gth of May, and the defendants 
having given evidence of inſtances in 


ſhared in the fifth claſs, and having 
proved that he had not in fat ated as 
commanding the marines on board the 
Surprize, a verdict was found for the 


which oficers, under the ſame circum - 


detendants [ + 89]. 
fances with the plaintiff, had only 


POLYBLANK againſj HAWKINS. 


% go_— » —_y — 


FHls was an aCtion of covenant, againſt the aſſignee 
of a leaſe, by the huſband of the heir at law of the 
original leſſor. 'The declaration, in ftating the plaintiiF's 
title, ſet forth, That one William Strobridge was leiſed in 
his demeſne as of fee, and being ſo ſeiſed, granted the 
leaſe on which the action was brought. That he aſter- 
wards became ſeiſed of the reverſion in his demeſne as of 
fee, and upon his death, the ſaid reverhon deſcended and 
came to Joanna then and {till the wife of the plaintiff, as 
grand-daughter and heireſs at law of the ſaid Wham ; 
whereupon the plaintiff became, and from thence till the 
expiration of the term was, ſeiſed of the ſaid reverſion in his 


TY aa mas EO }2__ T9". 


0 demeſne as of freebold in right of the ſaid Foanna his wife. — 
e To this declaration, the defendant demurred, and athgned 

for cauſe of demurrer, * that 1t is {tated in the ſaid decla- 
'F « ration, that the ſaid plaintiff was ſeiſed of the reverſion 

© of the ſaid demiſed premiſes in his demeine as of free- 
:. « hold in right of Joanna his wife ; whereas it ought to 
"t « have been alleged, 7hat the plaintiff and Joanna his wife, 
5, * in right of the ſaid Joanna, were ſciſed in therr demeſne as 
of « of fee, of and in the ſaid demiſed previnſes.” ” 
er awrence, in ſupport of the demurrer, contended that 
Ir the declaration muſt fet forth ſome certain, determinate 
ip eſtate, which was not done in _tÞis cafe, for & freehold” 
ſt, would apply either to an ellate in fee, in tail, or for life, 
it- and it would be impoſſible here for the defendant to 
e- traverſe the plaintif 's title; Sanders v. Huſſey * ; 'The 
) very eſtate which the party has, aud by virtue of winch he. 
ON entitles himſelf to the action, ouzht to be itared, Here 
he | | : the 
by (1) C. B. T. 8 Will, 3. Carth. 9. 2 Lutw. 1231. 


[+ 89] Yide Mackenzie v. Mayler, B. R. M. 25 Geo. 3 


. 
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nant in fee, 
he muſt de- 
clare on a 
feifin in fee 12 
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his wiſe, in 
right of bis 
zife, If he 
{rate that he 
is ſeiſed in 
his demeſne 

as of freehold 
in right of his 
Wife, 1t will 
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1780. the allegation implies a /ole ſeifin, but when an eſtate in 
\ ; fee comes to a feme-covert, the intereſt of the huſbang 
PoL.YyBLank and wife 1s a ſeifin in fee in both, in right of the wife, 

againſt 90 it is ſtated in the declaration in Took v. Glaſcock (m); 
Hawkins. and that it is neceſſary ſo to ſtate it, was direCtly deter- 

mined in Catlin v. Milner (n). | 

Wood, for the plaintiff, admitted, that the uſual form 
of declaring was in the manner contended for, but ſaid, 
ſuch particularity was only neceffary, where, in order to 

C 330 ] ſupport the action, zhe whole eftate muſt appear. Here an 

eſtate for life in the reverſion would entitle the plaintiff to 
the action, and the word © freehold” implied that he was 
at leaſt tenant for life. That part of the declaration which 
was objected to, could not be traverſed; it was mere 
legal inference. 'The faQts traverſable were the ſeiſin of 
the wife's anceſtor, and the deſcent to her ; and zhat wag 
all that was neceſſary to be ſtated ; the reſt was ſurpluſage, 
In the caſe of Catlin v. Milner, the huſband, in a plea in 
bar, had merely ſtated, that he was ſeifed in fee in right 
of his wife. That certainly was not true, and nothin 
farther appeared on the plea ; fo that it was a ſubſtantive 
allegation on which iſſue might -have been taken; but 
here enough appeared, taking the whole of the fats 
ſtated together, to ſhew exactly the title of the plaintiff, 
The caſe of Took v. Glaſcock was merely the precedent of 
a declaration, this point was no part of the caſe brought 
before the court; and the caſe of Sanders v. Huſſey was 
not like the preſent, for, there, the declaration merely 
ſaid, that the plaintiff was /ej/ed, without any additional 
words. DE | 
Lord MANSFIELD abſent. 


WILLES, Juſtice, —This 1s a good objeCtion in point of 


form, upon a ſpecial demurrer. 
BULLER, FJuftice,—It is admitted, that it is the eſta- 
bliſhed practice to ſtate the exaCt title, and it is a fault 
in form to have departed from it. 
'The court were going to give judgment for the defend- 
ant, but Wood moved for leave to amend, which was 
granted, on payment of coſts. | 


(rm) B. R. E. 21 Car. 2. 1 Saund. (z) C. B. T. 7 Will. 3. 2 Lutw, 


250..253« | | 1421. 1425. 

Wedneſda | 1 

bog * api JacxKsON againſi HASSELL. 

Bail to the ac- FF\HE defendant's bail to the aCtion obtained a rule to 


tion are not | | 1 on 
Hole beyond ſhew cauſe, why the proceedings againſt them, up 


the ſum ſworn fÞEIr recognizance, ſhould not be ſtayed, on payment x 
to, and the the debt ſworn to, and the colts, 
ws Cauſe 
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" Cauſe was now ſhewn, and it was inſiſted, that the 
bail are liable for the ſum recovered by the verdia, though 
exceeding that for which the defendant was held to bail 
but the court ſaid, that the contrary was the ſettled 
praftice. 

Lord MansF1ELD abſent. 

Baldwin in ſupport of the rule,--Bolton, Serjeant, for 
the plaintiff. Ne IT | 

The rule made abſolute [oF]. 


[tp] 8. P. Peterkin v. Sampſon, B. double the ſum ſworn to. 
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Jackson 
againſt 
HasS$ELL, 


Mitchell wv. 


 R.M. 25 Geo. 3. Sheddon v. Carnes, Gibbons, C. B. M. 29 Geo. 3. H. BI. 


B. R. E. 29 Geo. 3, But bail to the 
ſheriff are hable, to the extent of the 
penalty in the bail-bond, to ſatisfy the 
full debt and coſts; although, by 12 


76. So the ſheriff on an attachment 
for not bringing in the-body, is liable 
to. the whole debt and coſts. Fowelis 


Geo. 1. c. 29. the ſheriff cannot take BY, 233. 
the bond in a penalty of more than | 


The KincG againſt the INHABITANTS of 
NORTH SHIELDS. 


BY an order of a juſtice of peace, the pariſh officers of 

the townſhip of North Shields were direCted to pay to 
Ann Irwin of that townſhip, the wife of Thomas Iravin, 
A mariner, and then a priſoner in #rance, the ſum of two 
ſhillings and fixpence weekly, until ſuch time as they 
ſhould be otherwiſe ordered, for the ſupport of her three 
children by her faid hutband z one aged fix years, one 
three, and one fourteen months. "Fhe pariſh officers ap- 
pealed to the quarter ſeſhons, where the order was con- 
firmed, and a ſpecial caſe ſtated to the following effect : 
<« 'There was at the time of making the order, within the 
« townſhip, a poor-houſe, eftabliſhed according to. the 
« ſtatute of 9g Ges. 1. c. 7. into which the pariſh officers 
« were willing to receive the pauper, with her three 
* children, and offered fo to do; but ſhe refuſed to go 
« with her ſaid three children, who were of the ages 
_** mentioned in the order. She had another child of 
<« eight years of age, for whom ſhe did not ſeek relief ; 


v. Mackintoſh, C. B, E. 29 Gee. 3. i 


£3311: 
Friday, zith 


Feb, 


No appeal lies 
from an order 
for the relief 

of a pauper.— 
It 1s not ſettled 


whether a per- 


ſon whoappltes 
to the pariſh 
for relief for 
one of his 
children but 
not for himſelf, 
is entitled to 
ſuch relief, al- 
though he re- 
fuſes to go into 
the work. 
houſe. 


« neither did ſhe feek relief for herſelf, nor was any 


' * order for her. Her huſband was a mariner and priſoner 
« in France, (as ſtated in the order,) and the pauper 
*© unable to provide for her faid three children.” —The 
caſe concluded, *© That theſe children being nurſe-children, 
« the opinion of the court was, that they ought not to 
©« be ſeparated from their mother, and that the mother, 
* not ſeeking relief herſelf, was not compellable to go 
& into the work-houſe,” | 

Upon 
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Upon a certiorari, and a rule to ſhew cauſe why both 


L—— orders ſhould not be quaſhed, the caſe came on to h 
The King argued, on Wedneſday, the gth of February. + 


againſt 
NorRTH 
SHIELDS. 


C332 ] 


Lee, and Scott, m ſupport of the rule.—They argued, 
that the intention of the [ſtatute of 9 Ges. 1. c. 7. 6 4. was 
to ſecure to pariſhes a benefit from the labour of perſons 
aſking relief. If parents receiye affiſtance for the main. 
tenance of their children, that is, in truth, a relief to 
them. 'The caſe, therefore, ſtates improperly, that the 
wife had not aſked relief for herſelf; ſhe did virtually, by 
aſking it for her children, whom ſhe, if able, was bound 
to maintain. 'They relied on the caſe of Rex v: Car- 
lifle (a), as in point. That was an indiftment again{t 
pariſh-officers for diſobeying an order of the quarter ſeſſions, 
direCting the payment of one ſhilling per week towards the 
maintenance of a pauper and her two baſtard children. 
The trial came on at the aſſizes, but the point being ſaved, 
all the judges held, that the order was void under the 4th 
ſection of the ſtatute, which ſays, « "That if any poor 
& perſon ſhall refuſe to be lodged, kept, or maintained, 
«© in any work-houſe erected according to the proviſions 
&« of the aCt, ſuch perſon. thall be put out of the book 
& or books where the names of the perſons who ought 
& to receive colleCtion in the pariſh are to be regiſtered, 
« and ſhall not be entitled to aſk or receive collection or 
« relief from the church-wardens or overſcers of the poor 
« of the pariſh.” 

Dunning, on the other ſide, contended, that, as the 
mother had not aſked relief for herſelf, and the order was 
only for the ſupport of her children, the caſe was not 
within the clauſe of the ſtatute relied on by the counſel on 
the other ſide. As to the children, ſhe was willing to let 
them go into the work-houſe, and, though nurſe-children 
cannot be ſeparated by any compulſory order from their 
mother, ſhe may, by her conſent, permit the ſeparation, 
if ſhe thinks it for their advantage. In the caſe of Rex v- 
Carliſle, the relief aſked, and granted by the order, was 
partly perſonal, and therefore it was diſtinguiſhable from 
this caſe, and within the ſtatute. v:” 

Lord MAnsFIELD was not preſent during the firſt part 
of the argument. 

WILLES, Fuftice, ſaid this was a humane order, and he 
wiſhed to ſupport it. He did not think the words of the 
aCt in the way, and inclined to adopt the diſtinCtion made 
at the bar between this caſe and Rex v. Carli/le. 

 AsHHuRST, Fuftice, thought the a&t extended to the 
preſent caſe; That maintenance for the children was 
relief to the mother. "There might be great inconvenience 
if the court were to adopt the other conſtruCtion. One 

Of | object 
(a) M. 7 Geo. 3. 3 Buri's Fuſtice, 13th edition, þ. 537* 

| Iz | | | 
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objeCt of th2 ſtatute was to encourage induſtry, by holding 
out the diſgrace of going into a work-houſe, and if parents 
could obtain a maintenance for their children without 
being compellable to go to the work-houſe, idleneſs would 
be thereby promoted among artificers and manufacturers. 

BULLER, 7u//tce, on the contrary, thought the diftinEtion 
between this caſe and Rex v. Carliſle clear. The aCt was 
meant in eaſe of parithes, but the effect would be quite 
the reverſe if, when one of a numerous family wants relief, 
the 2vubole muſt go to the pariſh work-houſe. On the 
other hand, the pariſh was not entitled to the labour of 
a *0hole family, becauſe one of them might want relief. 

The caſe ſtood over till this day, WiLLEs, Fuſlice, 
expreſſing a wiſh that it might be compromiſed. 

He now delivered the judgment of the court. 

WiLLES, Juftice,—We think it unneceflary to give an 
opmion on the queſtion which has been argued in this 
caſe [0F], becauſe I, and my 
that no appeal lies from an order of maintenance. 'Fhe 
ſtatute of 3 Will. & Mar. c. 11. { 11. gives a concurrent 
juriſdiction, in the making orders for the rehef of the 
poor, to the juſtices in or out. of ſeſſhons [1], and does not 
authoriſe an appeal. 'The aCt of g Ges. 1. c. 7. made no 
alteration in this reſpe&t. 'The reaſon for not giving an 
appeal is, that the pauper might ſtarve while the cauſe 
was in ſuſpence. We have ſpoken to ſeveral gentlemen 
very converſant with ſeſſions law, and none of them ever 
heard of ſuch an appeal [2]. 

The order of the ſefſions guaſhed [37], and the original 
order confirmed. | 
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two brothers, are fatisfhed 


[1] But in Rex v. Haigh, E. 30 
Geo. 3. it has been determined, that a 
parent 1s entitled to relief for his child, 
without being obliged to go into the 
work-houſe. 3 Term Rep. 637. 

\ [1] The words of the ſtatute arc, 
* By authority of one juſtice reſiding 


** within the pariſh, or (if none be there. 


* dwelling), in the parts next adjoin- 
* mg, or by order of the juſtices in 


'« /eſfrons,”? This, it ſhould ſeem, muſt 


mean by order of the court of quarter 
ſeſtons, not of juitices, as individuals, 
when they happen to meet at the 
quarter ſeſſions. z. therefore, con- 


Vor. I. 


Y 


cerning the caſe of Rex v. Winſhip 6 
Grunwell, 1M. 11 Geo. 3. 5 Burr. 


2677. where the court is ſtated to have 


held, that the ſeſſions could zo: make 
an original order of maintenance. 


[2] Yide Rex v. Wodfterton, M. 6 


Geo. 2. There was, in that caſe, a 
appeal from an order of two juſtices 
for relief, and the caſe coming before 
the court of B. R. the appellate juriſ- 
diftion of the ſeſſions does not ſeem to 
have been diſputed. The book indeed 
where It 1s reported +15 not of much 
authority. .2 Barnardifton 207. 247. 
[3] Becauſe they had no jurudiction, 
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_ CASES IN HILARY TERM 
1780. | 


Y 


| C— —— | f 
Saturday, The KinG againſ/ the INHABITANTS of 
22th Feb. | BIRMINGHAM. 


A hiring for a THL was a ſpecial caſe, upon an order of remoyal, 
ear to work which ſet forth [1]; 
nt Pak, aan; 4 That Thomas Baker, the huſband of one of the paupers 
plie . . F , 
liberty, from ON the 17th of Ovober, being unmarried, and having no 
the uſage of the child, was hired * in the pariſh of Birmingham, by Fohn 
place, tobe Pennings, a wood-ſcrew maker, reſident in that pariſh for 
= og omg a year, good earn good hire, to work for him, and no other 
pleaſes, but maſter, to make ſcrews at ſo much a groſs ; and this was 
not to work all' that paſſed upon the hiring. That perſons are often 
tor avy other hjred at Birmingham under the terms * good earn gud 
RR >* «© hire,” the meaning of which is, that their pay is to 
though he may depend upon their work. Baker had no wages. He was 
have abſented to have what he got. If he got nothing, he was to have 
himſelf at dif- nothing. His maſter had no buſineſs but that of a ſcrew- 
_— nee. maker. He was to work in his maſter's ſhop, and do no 
e courſe of is 
the year. other work. He ſerved a year under the hiring, and, 
*[ 334 ] during the year, ſometimes lodged with his maſter, ſome- 
times in another houſe in the pariſh, and when he lodged 
with his maſter, he paid him for his diet and lodging, 
He ſometimes abſented himſelf to drink or play, for a 
week or fortright, and never aſked his maſter's leave for 
fuch abſence. His maſter, on his return, was angry, and 
checked him, but always received him again. During 
{uch abſence, he never worked for his maſter, nor did he, 
nor could he, for any other perſon. He took the fame 
liberty of abfenting himſelf, as other perſons m the ſame 
way. 'The maſter had often found fault with him, and 
aſked him to work, which he had refuſed .to do, ſaying, 
« ] won't work unleſs you will: advance me money,” to 
which the maſter ſaid, it would be worſe for him. Maſters 
do uſually advance money to perſons hired under thoſe 
terms. Beater had ſaid to his maſter, that he could not 
compel him to work, and the maſter, in his abſence, had 
ſaid, that he thought he had no right to compel him. It 
is generally unde;itood at Birmingham, that perſons hired 
to work in thops, under the above terms, . may occaſion- 
ally abſcnt themſelves, but cannot work for any other 
maſter. Whether the maſter could or could not prevent 
Baker from abſenting himſelf, or compel him to work, 
did not appear from any fa&s, but thoſe above {tated- 
He was hired again under the ſame terms, and perfected 


his ſervice in the ſame way. Th, 
X ie 


- f1] The caſe had come on before evidence, inſtead of fads, it was ſent 
wm T. 19 Geo, 3. but having found back to be reſtated, 
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The court of quarter ſeſhons, (for Shrop/hire, } con- 1780. 
firmed the order of juſtices removing Bater's widow and | | | 
child to Birmingham. | Phe Kino 

On Wedneſday, the gth of February, the Solicitor General againſt 
and Plumer ſhewed cauſe. —They infifted that a complete Birmincg- 
hiring for a vear was ſtated. "The abſences in the middle HAM. 
of the ſervice were cured by the maſter's taking the ſervant Kt 
back, ſo that the only queſtion was on the contract, [ 335 ] 
which was to be conſtrued by what paſſed when it was 

made. Payment by the piece had always been held as 
good, for the purpoſe of a ſettlement, as yearly wages. 
'The circumſtances ſet forth in the caſe, (a great deal of 
which was evidence, and ought not to have Roa {tated), 
only explained the nature. of the ſervice, but did not affect 
the terms of the hiring. 'The apprehenſion of the parties 
was of no conſequence, as was determined in Rex v. King's 
Norton (a). In Rex v. Macclesfield (b), and Rex v. Buckland 
Denham (c), which might perhaps be cited on the other 
ſide, there was an exception in making the contract, as 
to certain days or hours in the day when the ſervant was 
to be at liberty ; in the firſt, it was particularnly « ſtipu-. 
« lated, that the ſaid ſervice was to be only eleven hours 
« in the ſix working days; and all the reſt of the time, as 
« well as on Sundays, the pauper was to be at his liberty, 
« 2nd his own maſlter;” in the other, the pauper was 
hired, © to work ſhearman's hours only.” In Rex v. $, 
Agnes (d), the court diſtinguiſhed between an exception 
which is part of the contract, and one ariſing from the 
cultom of the country. | op 

Dunning and Leyceſter, in ſupport of the rule, argued, 
that when local terms are uſed, they muſt be - conſtrued 
according to the ſenſe athxed to them by the underſtand- 
ing of the place. 'Fhe court of ſeſſions therefore had done 
right in ſtating the meaning in which the terms uſed mn 
this caſe are underſtood in the country, and the queſtion 
would be, Whether, if inſtead of the words, the interpre- 
tation ſtated had been uſed in making the contract, that 
would have been a ſufficient hiring ? 'Dhe contract, ac- 
cording to the explanation ſet forth in the caſe, was this, 

« I hire you for a year, but you may abſent yourſelf when 
« you pleaſe.” 'This therefore was an exception in the 
contract itſelf, not of any particular time, but of all times, 
at the option of the ſervant. If the bargain had been to 
work at ſuch hours as ſcrew-makers utually work, the 
caſe would not have been near ſo {trong, and yet it would 
then have been exactly like that of Rex v. Buckland of 

| am. 


(a) T. 13 & 14 Geo. 2. Burr. Settl, (c) H. 12 Geo. 3. 1bid. No. 218. 
Cajes, No. 52. (d) T. 10 Geo. 3. 1bid, No. 209. 


(5) E. 31 Geo, 2, Ibid, No. 140. 
'A-.2 
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ham, In Rex v. King's Norton, only the apprehenſion of 
the ſervant was ſtated. Here it was the general meaning 


| The King Of the whole country in the uſe of the particular words by 


which [tas hiring was exprefſed. 'To make a hiring for a 
year, * the maſter ſhould have it in his power to require 
the ſervice of the perſon hired at all times. 'This wag 
rather an agreement not to work with others, than to 
work with the maſter. It was like a contract not to 
marry any other perſon, which is void. On ſuch a 
contract as the preſent, the maſter could not have main- 
tained an action for the ſervant's abſence, nor could a 
magiſtrate have compelled him to ſerve, 

Lord MANSFIELD abſent. 

WiLLES, Fuftice, ſaid, there was ſome nicety in the 
caſe, and therefore the court would take time to conſider 
of it. 

This day, being the laſt day of the term, he delivered 
his opinion, and that of the two other Judges who had 


| heard the caſe argued, that there was a ſufficient hiring 


and ſervice at. Birmingham. He ſtated the reaſons of the 
Judgment at large, and diſcuſſed the caſes and arguments 
which had been produced on both ſides; but I had then 


left the court. 
Both orders confirmed. 


The End of Hitary Term 20 Georce II. 
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ARGUED. and DETERMINED 


IN. T HE 


Court of KING's BENCH, 


I N 


Eaſter Term, 


Inthe Twentieth Year of the Reignof Gzorce III, 


Honcs0N and his Wife againſt AMBROSE 
and Another, 


W418 was a caſe ſent, under an order of the pre- 
ſent Lord Chancellor (a), for the opinion of this 
court. 

© Suſan 'Folland, ſpinſter, being ſeiſed in fee, by her 
© will duly executed, bearing date the 21ſt of Augu/ 
© 1775, deviſed in the following words :—*<© I give and 
« deviſe unto the Reverend Wilhkam Arnold, &c. and 
* Tſaac Pennington, &c. and their heirs, all that my 
« manor of H. &c. and alſo all that my other farm 
&« called D. &c. and alſo all other my manors, meſſuages, 
« lands and tenements whatſoever, &'c. to hold the ſame 


« unto the ſaid William Arnold and Iſaac Pennington and 
- © their heirs, to ſuch uſes, and upon ſuch truſts, and to 


« and for ſuch intereſts and purpoſes, and under and 


« ſubject to ſuch proviſoes and agreements as are herein- 


« aiter mentioned, expreſſed and declared of and con- 
* cerning the ſame : that is to ſay, as to, for, and con- 
* cerning the ſaid manor and farm called H. ec. to the 
* uſe and behoof of my dear fiſter Elizabeth the wife of 
« Mr. John Belchier and her aſſigns, for and during the 


« term of her natural life; and after the determination of 


« that 


(a) 7th December 1779. 
be oe 


1780. 
GI 


Tueſday, 
18th Apr ils 


If there is a de- 
viſe to A, and 
the heirs of his 
body, and for 
want of ſuch iſſue 
to B. and A. 
dies before the 
teſtator, leav- 
ing iſſue, ſuch 
iſſue ſhall take 
nothing, and 
the limitation 
to B. ſhall not 
be conſtrued an 
_executory de- 
viſe, but ſhall 
velt in poſleſ- 
ſion, as an im+- 
mediate eſtate, 
on the teſtator*s 
death.—- The 
caſe of Coulſon 
V. Coulſen has 
been fo long 
conſidered as 
law, that the 
preciſe quel[= 
tion in that 


caſe ought not now to be litigated, 
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« that eſtate, to the uſe of the ſaid Wilkam Arnold and 
« Tac Pennington and their heirs, during the life of the 
&« ſaid Elizabeth Belchier, upon truſt to ſupport and pre- 
« ſerve the contingent uſes and eſtates herein-after 1i- 
«© mited therein, from being deftcated or deſtroyed, and 
&« for that purpoſe to make entries and bring aCtions, as 
« the caſe ſhall require, but nevertheleſs to permit and 
« ſuffer the ſaid Elizabeth and her aſſigns, during her 
&« life, to receive and take the rents, 1fſues, and profits 
& thereof, to her and their own uſe and benefit, and, 
&« from and after her deceaſe, then to the uſe and behoof of the 


. & heirs of the body of the ſaid Elizabeth lawfully iſſuing ; 


&«& and, for want of ſuch iſlue, then to the uſe and behoof 
« of my dear ſiſter Catharine Jolland, ſpiniter, and her 
6 aſſigns, for and during the term of her natural life : and 
« from and after, Wc.” (the ſame limitations and in the 
ſame words as before, to the truſtees. for the life of 
Catharine FJolland, and after her death, to the heirs of her 
bedy,) * and for want of ſuch iſſue, then to the uſe and 
« behoof of my own right heirs for ever. And as, to, 


« for, and concerning, the ſaid farm called D, &c. and all 


« the ſaid reſt and reſidue of my manors, meſſuages, 
& lands and tenements whatſoever, ſubject to, &c.” (the 
payment of certain annuities,) * to the uſe and behoot 


_ © of my ſaid dear fiſter Gator forlend and her aſligns, 


MA SV ao aA co a a a x 


« fc,” (the ſame limitations to Catharine Folland, and to 
the truſtees for her life, as in the deviſe of the former par: 
of the eſtate to Elizabeth, ) ** and, from and after her de- 
« ceaſe, &c.” (to the truſtees and their executors for 
1000 years without impeachment of waſte upon .truſt, 
&c.) * and, after the determination of that term, to hz 


& heirs of the body of Catharine Folland, and for want of 


& ſuch iſſue, to the uſe and bchoof, ©.” (the ſame limi- 
tations over to Elizabeth Belchier; to the truſtees; the 
iſſue of Elizabeth Belchier ; and the teſtatrix's right heirs; 
as to Catharine Folland in the former deviſe.)—* Elizabeth 
© Belchier died on the 25th of September 1775, (in the hie- 
F time of the teſtatrix), leaving one daughter, Catharine 
* Belchier, one of the defendants. The teſtatrix died on 
* the 11th of ay 1776. Afﬀter her death, Catharine 
Folland, being adviſed thereto, made a demiſe of all the 
deviſed eſtates for 99 years, in truſt for herſelf. She 
then ſuffered a recovery, to the uſe of herſelf in fee- 
imple, and afterwards married the defendant Heds jon, 
and, im Fuly 1778, ſhe and her huſband entered into 
written articles to ſell the manor of F. under a good 
title, to Ambroſe. In Michaelmas Term 1778, Hods jou 
and his wife, filed a bill againſt Ambroſe, and alſo 
againſt Catharine, the daughter of Elizabeth Belcher, 
for a diſcoyery of the ſaid Catharive's claim and tie, 
can 
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« and for a ſpecific performance of the articles. 'The de- 
« fendant Ambroſe admitted the articles, and all the facts 
« above ſtated, but ſaid, he declined the purchaſe, being 
© adviſed, that, by the conſtruction of the will, Catharine 
© Hodg fon might be deemed to have taken only an eſtate 


« title could not be made to him. Catharine Belchier 
« ſubmitted the queſtion, and her intereſt, to the court.? 
© The queſtions ſtated for the opinion of this court on 
© the above caſe, werez 1. Whether Catharine Belchier, 
© the daughter of Elizabeth Belchier, took any, and what 
© eſtate, under the will of Suſan Folland ? 2. What eſtate 
© Catharive Hodg ſon, late Folland, took under the ſaid 
e will 7 
The caſe came on to be argued this day, by Lee for the 
plaintiffs, and }:1/on for the defendants. | 
Lord MansFiELD aſked Wilſon, Whether he meant to 
contend, ſuppoſing the devife to Elizabeth Belchier would 
have been an eltate-tail in the event of her ſurviving the 
teſtatrix, that, in the event which had taken place, (of 
Elizabeth's death happening before that of the teſtatrix,) 
her iſſue could take by purchaſe ? 
He anſwered, 'That he thought he could not maintain 
that point, after the caſe of Goodright v. Wright [1]. | 
BULLER, Fuſtice, mentioned Hutton v. Simpſon (b), as a 
prior caſe exactly of the ſame ſort (c). 
WiLsoN ſaid, he meant to argue, on the authority of 
Hopkins v. Hopkins (d), that the eſtate to Catharine Folland, 
(in the firſt deviſe,) which would have been a remainder if 
Elizabeth Belchier had ſurvived the teſtatrix, became, by 


executory deviſe, and, being limited after an indefinite 
failure of iſſue of Elizabeth, was void, and the eſtate de- 
icended to the two ſiſters as co-parceners. 'That it was 
held, in Hopkins v. Hopkins, that an event happening after 
the execution of the will, and before the conſummation 


of it by the death of the teitator, may vary the nature of 
the 


© for life, and not an eſtate-tail, by which means a good 


her death before the conſummation of the teſtament, an 
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[1] B. R.H. 1717. 1 P.IWW. 397» 
Deviſe to 4. and his ifſue, remainder 
to B. and his iſſue, remainder to the 


the teſtator, without iſſue. BÞ. dies 
alſo in the life-time of the teſtator, 
leavi a daughter, who was alſo heir 
of 4. Held by Parker, Chief Juſtice, 
and the whole court, that the daughter 
took nothing, either as the iſſue. of B. 
Or as the heir of 4, though it was ar- 
gued, that, in the events which had 


heirs of 4. JF. dies in the life-time of 


happened, ſhe might take by purchaſe 

under the deſcription of 4's heir. S, 

C. at more length, 1 Szr. 25. 

(4) Canc. M. 1716. 2 Fern. 722. 
(c) Vide alſo Fuller v. Fuller, B. R, 

M. 37 & 38 El. 1. Cre. 422. and Brett 

v. Rigdeu, C. B, T. 10 El, Plowd. 


340. | 
'(d) Canc, M. 1734. Ca. temp. Talb. 
44. Vide Ld. Hardwicke's opinion on 


the will in that caſe, afterwards, 1 Ath, 


581. $8, C, mentioned 1 ez. 208, 


Y 4 
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1780. the eſtate deviſed, from a remainder to an executory qe. 
Lon —nn) viſe; and the intention here moſt clearly was, that Cazhg. 
Hopcson Tine Folland ſhould take nothing while any of Elizabet}'; 
againſt 1ſſue remained. ; 
AmBrost, Lord MansritLD,—The limitation to Elizabeth Belchier, 
| | on the preſent ſuppoſition, was of an -eſtate-tail, "The 
whole: of that limitation was gone at the teſtator's death, 
and therefore the eſtate to Catharine Folland took place im. 
| mediately. "The words, © and for want of ſuch iſſue,” 
mean the ſame thing as © and after ſuch eftate-tail,” ang 
this is the common caſe of a remainder after an eſtate-tail, 
where, if the firſt eſtate never takes place, the remainder 
"veſts in poſſeſhon immediately (e). In Hophins v. Hopkins, 
the difficulty was, how an event ſubſequent to the will 
ſhould vary the conſtruction; but Lord 'Farzor got 
over it. | | 
Some days before, Lord MaxsritLD had obſerved, that 
the queſtion, whether the deviſe to E/:zabeth Folland was 
an eſtate-tail, was exactly the ſame as that determined in 
Coulſon v. Coulſen (f) ; that Lord HarDwicke [2] had 
told him, that he was diffatisfhed with that deciſion ; but 
that he thought it was not now to be ſhaken. 'The point 
therefore was not argued this day at the bar; but his Lord- 
ſhip, and BuLLER, Zuftice, exprefled themſelves upon it to 
the following effect : : 
Lord MansFiELD,—With regard to the queſtion, whe- 
ther the interpoſition of truſtees to preſerve contingent re- 
mainders, ſhall vary the rule of law, (which ſays, that 
where, in the /ame inſtrument (g), there 1s a limitation to 
the anceſtor for life, and one to his heirs general or ſpecial, 
the heirs ſhall not take by purchaſe,) whatever our opinion 
might be upon principle and authorities, if the point were 
new, we all think, that, ſince this is literally the ſame caſe 
with Coulſon v. Coulſon, and that has ſtood as law for 1o 
many years, it ought not now to be litigated again. It 
would anſwer no good purpoſe, and might produce mul- 
chief. 'The great objeCt, in queſtions of property, 1s cer-. 
tainty, and if an erroneous or haſty determination has got 
Into practice, there is more benefit derived from adhering 
| | tQ. 


ol JR —_— a. a 
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 (e) Vide the caſes above cited of 
Hutton v. Simpſon, Rigden v. Brett, and 
Fuller v. Fuller. 

-(f) BR, H. 14 Geo. 2. 2 Str. 
Il2g. 2 Ath. 240, 247. 250. 

[2] The caſe of Bag ſhaw v. Spencer 
was depending at the ſame time with 
that of Coulſon v. Coulſon, and the de- 
termination poltponed till the court of 
B. R. ſhould make their certificate in 
the latter, 2 4k. 246. The traces of 


Lord Hardwicke's diffatisfa&tion with 
that certificate, may be diſcovered 1 
his argument, when he determined 
Bag ſhaw v. Spencer, 1 Fez. 142. 
[3 Vide Fones v. Morgan, Canc. H 
23 Geo. 3, 1 Br. 206. 

(g) Vide Doe v. Fonnereau, M. 21 
Geo. 3. infra, 470. Where this rule 
is diſcuſſed, and the caſe of Hopkins V- 
Hophins, as to the point above-mcn« 
tioned, is alſo confidered. _ 
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to it, than if it were to be overturned. Many eſtates 
may be enjoyed under the authority of Coulſon v. Coulſon, 
the titles to which would be ſhaken, if the decifion in 
that caſe were to be overruled; and the caſe is fo gene- 
rally known among conveyancers, that it is impollible 
there ſhould be many held under the contrary conſtruc- 
tion, becauſe, if there were, they would have been 
controverted. | 
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BULLER, Fuftice,—It was a long time before I could re- 


concile myſelf to the determination in the caſe of Conlſor 
v. Coulſon, but now I am not clear, that, even if the queſ- 
tion were quite new, I ſhould not be of the ſame opinion 
which the court then entertained, It a teſtator make uſe 
of legal phraſes, or technical words only, the court are 
bound to underſtand them in the legal ſenſe. They have 
no right nor power to ſay, that the teſtator did not under- 
ſtand the meaning of the words he has uſed, or to put a 
conſtruction upon them different from what has been long 
received, or what 1s athxed to them by the law. But if a 
teſtator uſe other words, which manifeſtly indicate what 
his intention was, and ſhew to a demonitration that he did 
not mean what the technical words import in the ſenſe 
which the law has impoſed upon them, that intention muſt 
prevail, notwithſtanding he has uſed ſuch technical words 
in other parts of the will, Lord HarDwicke truly ſaid, 
in Bag ſhaw v. Spencer (h),—< there can be no magic or 
&*« particular force in certain words, more than others; 
« their operation mult ariſe from the ſenſe they carry.” — 
And I ſay, that ſenſe can only be found by contidering the 
whole will together. "There is no rule better eſtabliſhed 
than that the intention of a teſtator expreſſed in his will, 
if conſiſtent with the rules of law, ſhall prevail. That is 
the firſt and great rule in the expoſition of all wills ;z and 
It is a rule to which all others muit bend. It ſays, « if 
&« conſiſtent awith the rules of law ;” but it muſt be remem- 
bered, that thoſe words are applicable only to the nature 
_ and operation of the eſtate or intereſt deviſed, and not to 
_ the conſtruction of the words. A man cannot, by will, 
create a perpetuity ; he cannot put the freehold in abey- 
ance ; he cannot limit a fee upon a fee ; nor make a chat- 
tel deſcendible to heirs ; nor prevent a tenant in tail from 
ſuffering a recovery. But the queſtion, whether the inten- 
tion be conſiſtent with the rules of law or not, can never 
ariſe, till it is ſettled what the intention was. 'This can 
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only be diſcovered by taking the whole will together. If 


1t be apparent, I know of no caſe that ſays, a ſtrict legal 
conſtruction, or a technical ſenſe of any words whatever, 


{hall prevail againſt it ; unleſs a caſe which made a great 


noiſe 


(b) Canc. 12 Nov. 1748. 1 Vex. 142. 2 4th. 246. 570. 577+ 
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(i) Perrin v. Blake, B. R. H. Baron, Adams, Baron, Gould, Taſtice, 
10 Geo. 3. Cam. Scacc. H, 12 Geo. 3, Perrot, Baron, and Nares, Juſtice. - 
4 Byrr. 2579. 2581. 1 Blackft. 672. (I) Blackſtone, Juſtice. Vide 4 Burr. 

(4) Lord Mansfield, Afton, Juftice, 2581.—The account there given of the 
and Willes, Juſtice, in B. R. and De ſubſtance of Mr. ]. Black/one's opinion 
Grey, Chief Juſtice, Smythe, Baron, was furniſhed by himſelf. 
and Blackſtone, Juſtice, againt Yates, (m) Fearue on Cont. Rem. 3d Edit. 
Juſtice, in 2Þ. R. and-Parker, Chief 123. | 


_ contrary to what is printed z and I have alfo feen a copy 
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noiſe in JW, | 4 ex. gg a few years ago, be conſidered ag 
ſuch (:). I have no difhculty in ſaying, that I do not look 
upon that caſe as ſuch, nor, if ever a fimilar cafe ſhould 
ariſe, ſhall I think myſelf bound by it, but ſhall confider 
the queſtion as if that caſe never had exiſted ; for the moſt 
that can be ſaid of 1t 1s, that, as far as it reſpects any rule 
of law, there were the opinions of fix judges againſt fix (+), 
I am aware, that, as to the decifion of the caſe between 
the parties, there were the opinions of ſeven againſt five. 
But it will be found, that the opinion of one of the ſeven (/) 
went upon the idea, that it did not appear that the teſtator 
meant to uſe the technical words in a different ſenfe from 
what the law in general impoſes upon them. Whether 
the intention did ſufhciently appear in that caſe, or not, is 
a queſtion, which I do not now mean to give any opinion 
upon.—Much was there faid of opinions given by eminent 
men at the bar. Such opinions, however well conſidered, 
have no weight in the ſcale of juſtice. One, (dated in 
1747,) has got into print (-), but I have the ſtrongeſt 
reaſon to believe, that no ſuch opinion was ever given by 
the then S2/:citor General, to whom it 1s aſcribed. An opinion 
which he gave on the ſame will, the year before, has been 
furniſhed me, by an eminent conveyancer, and it is quite 


of another, given in 1748, which I have the beſt reaſon 
to believe to be genuine, and which clearly proves, that 
none was given in 1747.—lf the intention does not plainly 
appear, I agree, that the legal ſenſe of the words mutt 
prevail, and, on that ground, I ſhould be ſtrongly inclined 
to fay, in the preſent caſe, even if the decifion in Coulſon 
v. Coulſon had never taken place, that Catharine Folland 
took an eſtate-tail ; for the teſtatrix has uſed nothing but 
legal words. The deviſe 1s to A. for life, remainder to 
truſtees to ſupport contingent remainders, remainder to the 
heirs of the body of 4. If there had been no deviſe to 
truſtees, the caſe would be fo plain, that no man could 
doubt about it. What then 1s the nature of ſuch deviſe to 
ſupport contingent remainders ? It is a legal and technical 
Imitation, the peculiar language of conveyancers. The ef- 
feCt of this ſort of hmitation, in a deed, is ſettled. 'There, 
it is not ſufficient to turn words of deſcent into words of 
purchaſe, 'The teftatrix has not ſhewn, by any other 

words, 
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words, that ſhe meant to uſe the technical expreſhons in a x 780 
different ſenſe from what the law has put upon them, and, \ X | 
therefore, the legal ſenſe muſt prevail. 'This diſtinction Hon Gs 
was exprelsly recognized by Lord Northington, in a caſe of againſt 
Auſtin v. Taylor (n).—It feems to me to be falſe logic, to Amnross, 
ut a different ſenile upon any words from what in general 
they import to bear, by mere inference from the words 
themſelves, unexplained. by any others ; though, if other 
words manifeſt the intent, I know of no law that ſays, the 
intent ſhall not prevail. —But whatever might have been 
my opinion on the ſubject, it neither Duncombe v. Dun- 
embe (0), nor Coulſon v. Coulſon, had ever exiſted, yet, after 
thoſe deciſions, and the great length of time during which 
they have been conſidered as law, I look upon them as land- 
marks, which ought never to be removed, nor ſhaken. 
Lord MANSFIELD faid, ſince it had been mentioned, he 
muſt take notice, that it was moſt certainly true, that he 
never gave any ſuch opinion as that in print, nor any opi- 
nion at all, on that will in 1747. Several opinions had 
been taken at different times, as events aroſe, by Mr. John 
Sharpe, the ſolicitor, whoſe brother, Mr. F/hva Sharpe, had 
furniſhed the court with copies of them, 'upon the argu- 
ment of Perrin v. Blake. 'There were three given by Sir 
Dudley Ryder, and three by himſelf. Of thoſe given by 
himſelf, the firſt was before 1746, the ſecond in that year, 
and the third in 1748. He had the copies ſtill by him, 
and the third ſtated, that he had peruſed his two former 
opinions, dated fo and ſo, and concurred therewith, viz. 
that John only took an eſtate for life, which thewed it to 
be impoſſible that he had given a contrary opinion. 'The 
author had been too haſty in his publication, and muſt 


have been impoled upon [ 3]. 
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'The 
| (=) He cited this caſe from a MS. ing the ſeveral opinions which had 
Note. | been taken, and conſidering the queſ- 


(o) C. B. H. 7 Will. 3. 3 Lev. 437. tion as a point of general tendency, 
[3] Mr. F. Blackſtone (1 Blackſtk. which might affect titles to real pro- 
672.) ſtates the queſtion in Perrin v. perty in England, was unwilling that 
Bake as coming on upon a ſpecial judgment ſhould be given in the Cock- 
vercit, whereas it came before the pz merely on his opinion, and there- 
court of B. R. on a demurrer to a re- fore propoſed, with the conſent and 
plication, The ſhort hiſtory of the concurrence of the counſel on both 
proceedings in that caſe is this: An ſides, that the appeal ſhould be ad- 
ejxctment was brought in Jamaica, journed, and, in the mean time, a'io- 
where the eftate lay, and a ſpecial ver- lemn opinion taken in Feftminker-hall. 
Ut found, which came over for the At firit, it was agreed to ſtate a caſe 
Opinton of the Privy Council, upon an for the opmion of the Court of B. R. 
appeal in the nature of a writ of error. which might have been adjourned on 
Lord. Mansfield, (the only law lord account of difficulty into the £xcheguer 
Wo then attended the Council,) know= Chamber z but a caſe from the king, 
| an 
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1780. 
| CE 
HopcG5s0N 


againſt ** before the teſtatrix, 


in his judicial capacity, being new *, 
it was, afterwards, thought better that 
the point ſhould be brought before the 
court, upon the pleadings in a feigned 
action of treſpaſs, 
ſettled the record for that purpoſe, on 
which, to a declaration in treſpaſs, 
(laid in Middleſex under a widelicet, ) 
the defendant pleaded the will, The 
plaintiff rep/zed the recovery, (on the 
ground that the ſon took an eſftate-tail,) 
and to this replication, the defendant 
&emurred, After a writ of error had 
been brought in the Houſe of Lords, 
from the judgment of reverſal in the 
Exchequer Chamber, and had depended 
for a conſiderable time, the parties 
compromiſed the diſpute, and the plain- 
tiff petitioned for leave to non-pros 
his writ of error, which was granted, 
as appears from the following entry in 
the Lords? Journals : 


oth May 1777. | 
be” « Upon read- 


Blake © | 
againſt & < ing the peti- 


Perrin and Another. } © tion of Han- 
*« zah Blake plaintiff, in a writ of error 
«« depending in this Houſe, and of 
« William Perrin and T homas Vaughan 
«© defendants in the ſaid writ of error, 
« which ſands appointed for hearing, 
«« ſetting forth, —That the matters in 
«« diſpute between the parties being 
«« now amicably compromiſed between 
«« them, the petitioners therefore hum- 
«« bly pray their Lordſhips, that the 
 «« writ of error in this cauſe may be 
« x0n-profſed, or withdrawn without 
« coſts on either ſide; —lIt 1s ordered 


Walker, Serjeant, 


The certificate was in the following words : _ 

&« If Elizabeth would have taken an eſtate-tail, in cafe 
& ſhe had ſurvived the teſtatrix, we think, by her dying 
it 18 a lapſed deviſe, and Catharine, | 

AmBRoss, © the daughter of E/izabeth, can take nothing [4]. 


As to 
« the 


&« that the ſaid petitioners do forthyith 
«« enter a or-pros on the ſaid writ of 
«« error as deſired, and that the record 
« he remitted. to the court of King's 
& Bench, to the end execution may he 
«© had upon the judgment piven by 
«« that court, as if no ſuch writ of 
« error had been brought into this 
« Houſe.” _ | 

[4] It appeared, by the pleadings 
in Chancery, and the printed caſes in 
Dom. Proc. (though not by the cafe 
ſent to this court,) that tiie teſtatrix 


| had two brothers, ſo that Elizabeth 


and Catharine were not her heirs at 
law. In the caſe of Warner v. Whits 
on the demiſe of White (which was a 
writ of error from Ireland, and was 
argued in T. 21 and M. 22 Go. z. 
and determined in that laſt-mentioned 
term,) an attempt was made to make 
a difference between the caſe of a fir 
deviſe to the heir at lat, and the heirs 
of his body or his heirs, and one 0 « 
ftranger, when ſuch firſt deviſee dies 
before the teſtator ; and it was contend. 
ed, that where an heir at law 1s the 
firſt deviſee, the eſtate ſhall not go 
over to the next in limitation, but ſhall 
veſt in.the heirs of the body, or heirs, 
(as the caſe may be,) of ſuch heir at 
law, either as taking by purchaſe, or, 


| (on the ground of an eventual intek- 


tacy,) by deſcent. To maintain this 
point, the opinion of Popham, in Fuller 
v. Fuller, H.. 36 El. Cro. El. 422, 3: 
was chiefly relied on, and the court 
of B. R. in Ireland unanimouſly adopted 
it; but, here, their judgment was 
unanimouſly reverſed, 


* It 1s underſtood that the Mafter of 
the Rolls cannot ſend a caſe to any of 
the courts of law, and, therefore, when 
he wiſhes to take their opinion, - the 


[+ 90] It ſhould ſeem from 2 Ak. 
248. thata caſe was ſent to the court 


of B. R. by the Maſter of the Rolls in 


praQtice is to dire a feigned ation or 
iſſue, ſo as that the queſtion of law 
may ariſe upon the finding of the Jury 


[+ 99]. 
Coulſon v. Coulſon ; however, the eſta- 


bliſhed notion and practice 15 as above 
Rated. Vide infra, P. 772» Note [1]: 
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« the queſtion whether Elizabeth would have taken an 1780. 
« eftate-tail, whatever our opinions might be, if the caſe Cay 
« were new, we think, as the caſe of Coulſon v. Coulſen is Hoposon 
« literally the ſame, the preciſe queſtion ought not to be againſt 
« again litigated, and by that authority we are bound to AmBROSE., 
« ſay, in the words of the certificate in that- caſe, that, as : 

« it appears that there is, after the determination of the 

« eſtate for life to Elizabeth Belchier, a deviſe to William 

« Arnold and Iſaac Pennington, and their heirs, for and 

« during the life of Elizabeth Belchier, we are of opinion, 

« that Elizabeth Belchier, if the had ſurvived the teſtatrix, 

« would have taken an eſtate for life in the premiſes de- 

« yiſed to her, not merged by the deviſe to the heirs of 

« her body, but by that deviſe an eftate-tail in remainder 

« would have veſted in the ſaid Elizabeth. Conſequently 

« Catharine Belchier, the daughter of Elizabeth, took no 

« eftate under the will of Suſan Folland, but Catharine 

« Hodg fon, late Catharine Jelland, took an eſtate for life, 

« 1n all the deyiſed premiſes, not merged by the deviſe to 

« the heirs of her body, but, by that deviſe, an eſtate-tail 

« in remainder veſted in the ſaid Catharine Folland [5]. 

MANSFIELD. 
E. WIiLLEs. 
24th April 17580. W. H. AsHuURST. 
| F. BULLER.” | 
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[5] The Lord Chancellor, in conſe- Bench having been put to the Jadges, 
quence of this certificate, having de- and Siyxrer, Chief Baron, having de- 
creed a ſpecific performance of the livered their unanimous opinion to the 
agreement, an appeal was lodged in ſame effe&t with the certificate, the 
. the Houſe of Peers, and the two quei- decree was aftirmed. 
tions ſtated to the court of Arng's 


1 Wedneſda 
The KiNG againſf JouN WHEATMAN ol pon” 


HIS was a rule to ſhew cauſe, why a conviction for In a convic- 
uſing a gun ſhould not be quaſhed. 'The objection tion on the 
was, that the information, as ſet forth in the conviction, Or hs 
. n rma- 
_ did not alledge ſpecifically,. that the defendant was <* not tign muſt ne- 
* owner or keeper of any foreſt, chaſe, park, or warren.” gative, ſpeci- 

It was contended, that it is neceſſary to ſtate in the in- fically, every 
formation, particularly, that the defendant had none of the ns fas : 
qualifications * enumerated in the ſtatute: of 22 & 23 Y the ft. of 
Car. 2. (a). The caſe of Rex v. Maurice Farvis (b), was 22 & 23 Car. 
relied on, as a deciſive authority in point. 2. C. 25. 

On the other fide, it was argued, that it is ſufficient, if *[ 346 J 
the want of every one of thoſe different qualifications ap- 

| pear 


| (a) C. 25. 3, (5) H. 30 Geo. 2, 1 Burr, I48, 


346 CASES IN EASTER TERM 


| pear in any part of the record, and it did appear b 
- 750 Ry FC forth, that the defendant pr ” 
The Kino them. : | 
againſt Chambre, in ſupport of the rule.—Dayrell, for the 
WHEAT- proſecutor. 
MAN» Lord MANSFIELD,—This will not do. 'The defendant 
| can be convicted only of the charge in the information, 
and Zhat muſt be ſuificient to ſupport the conviction. 
ASHHURST, Fuftice,—The evidence muſt prove, but: 
cannot ſupply any defects in the information [0]. 
'The rule made abſolute, 


[t>] And, though the information v. Crowther, B. R. H, 26 Ge. g 
muſt, the evidence needs not negative I 7. R. 125. 127. 
ſpecifically all the qualifications. Rex - 


batray The KING againſt the INHABITANTS of 
: UTTOXETER. 


oe © © a B © »y 


An appoint- ON Wedneſday, the gth of February, H. 20 Geo. 3. Bear- 
ment of ſepa craft obtained a rule to ſhew cauſe, why an order of 
aft magyar * ſeſſions, confirming ſeparate appointments of overſeers of 
divifions of the poor for the townſhip of Uztoxeter, and three other 
a pariſh can» diviſions of the pariſh of Uttoxeter, 1n Staffordſhire, ſhould 
not be ſup- not be quaſhed; and, cauſe being this day ſhown, the 
ponder ſpecial caſe ſtated by the ſeſſions appeared to be as follows: 
appear that 'The pariſh of Uzroxeter 1s five miles in length, and five 
the pariſh in breadth, and contains the townſhips of Urtoxeter, Crake- 
could not marſh, Creighton, Stramfhall, and Loxley. 'The town of Uttoxe- 
i reap the be- 4,5, large market town, much burthened with poor. 'The 


et of: the &. townſhips of Creighton, Crakemarſh, Stramfhall, and Loxley, 


. Þ®,. 3. By® 


of 43 Eliz, . Eq 
Ce 2. are in general divided into conſiderable farms. "The ſaid 
a . . . . . . . 
| townſhips were and are one entire pariſh, and did, till the 
i year 1730, jointly relieve and maintain the poor in and 
} 


throughout the pariſh. It appears by the veitry-book of 

the ſaid pariſh, that, from the year 1643, to the year 

15703, overſeers have been eleg&ted for the faid reſpeCive 

townthips in the following manner, -viz. "Two overſeers 

of the poor for the town of Urroxeter, one for Loxley, one 

for Crakemarſh, Creighton, and Stramſhall, one for the 
Woodlands. The Wadlands are part of the townſhip of 
[ 347 ] Unkttoxeter. It does not appear, from the veſtry-book, or ' 
other evidence, that, from the year 1703 to 1727, any 

overſecers wer? elected for the faid townſhips, but two over- 

ſeers were elected for the ſaid pariſh, and, during that time, 
churchwardens were elected for the ſaid pariſh, and fideſmen 

for the ſaid townſhips. On the 1oth November 1730, in 

purſuance of a mandamys from the court of King's Bench, 

an afſeflment for the relief and maintenance of the poor of 

_ the ſaid pariſh of Utexeter, upon all the inhabitants and 


3 gccupiers 
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occupiers of land within the ſaid' pariſh, was duly figned 
by two juſtices of the peace. In Trinity Term, 5 & 6 
Geo. 2. 1731, a mandamus iſſued from the court of King's 
Bench, to the juſtices of the county of Stafford, reciting 
that there were divers houſeholders within the ſaid pariſh 
of Uttoxeter able to contribute to the relief of the poor of 
the ſaid pariſh, and that there were no overſeers of the 
poor of the ſaid pariſh appointed to make rates on all and 
every the inhabitants and occupiers of lands, houſes, and 
other things rateable within the ſaid pariſh, for the rehicf 
of the poor of the ſaid pariſh, and ordering the ſaid juſ- 
tices to appoint two or more overſeers of the poor for the 
ſaid pariſh of Uttaxeter. In purſuance of the ſaid manda- 
mus, on the zoth day of Fuly following, two juſtices of the 
peace for the county of Szafjord, appointed two overſeers 
of the poor ſor the ſaid pariſh of Uztoxeter. At the ge- 
neral quarter ſe{ſhons for the county of Szafford, held the 
\ $th of O&cber, 6 Geo. 2. 1731, the inhabitants of the vills 
of Crakemarſh, Creighton, and Stramſhall, appealed againſt 
an aſſeſſment made 12th Aygu/# preceding, for the main- 
tenance of the poor of the pariſh of Uztexeter, and, on full 
hearing of counſel, and conſideration of the evidence given 
as well for the ſaid vills as for the townſhip of Uztoxeter, 
the court was of opinion, that the inhabitants of the ſaid 
vills of ' Crakemarſh, Creighton, and Stramſhall (for which 
vills overſeers of the poor were duly and in due time a 
pointed, and poors-rates duly made and allowed, before 
the making of the ſaid afſeſiment or rate appealed againſt) 
ought to maintain, and accordingly did order that the 
ſhould maintain, their own poor, diltinaly and ſeparately 
from the other parts of the ſaid pariſh of Uztoxeter ; and 
the court did further order, that, ſuch part of the ſaid 
aſſeſſment or rate appealed againit, as charged the mhabitants 
of the ſaid vills of Crakemarſh, Creighton, and Stramſhall, 
for or towards the maintenance of the poor of the ſaid pa- 
riſh of Uttoxeter, in reſpe&t of what they hold or occupy 
within the ſaid vills, ſhould be quaſhed and diſcharged. 
The ſaid order, in Michaelmas term following, was removed, 
by certiorari, into the court of King's Bench, and the court 
of King's Bench, m Michaelmas Term, 6 Geo, 2. ordered, 
that the. order of ſeſſions, as to ſuch part of it as orders 
that the inhabitants of the vills of Crakemarſh, Greighton, 
and Stramfhall, in the pariſh of U?toxeter, ſhall maintain 
their own poor diſtinctly and ſeparately from the other part 
of the ſaid pariſh of Urtoxeter, be quaſhed for the inſuſh- 


for the quaſhing and diſcharging ſuch part of a certain 
aſſeſſment or rate made for the maintenance of the poor of 
the ſaid pariſh of Utroxeter, as charges the inhabitants of 
the laid vills of Crakemarſ/h, Creighton, and Stram/hall, to- 


wards 
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_ ciency thereof; and, as to the other part of the ſaid order, 
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CASES IN EASTER TERM 
wards the maintenance of the poor of the ſaid pariſh of 
Uttoxeter, in reſpeCt of whet they hold within the ſaid vills, 
be athrmed. In Michaelmas Term, 7 Geo. 2. 1135, a 
mandamus iflued from the court of King's Bench, to the 
juſtices of the county of Stafford, reciting, that there were 
divers houſeholders within the ſaid parith of Uttoxeter able 


_ to contribute to the relief of the poor of the ſaid pariſh, 


[ 349]. 


[2] The preſent diviſion of the pa- figned by the ſame two juſtices. 


c 


Tiſh on which this caſe aroſe, was dif- 
ferent from that mentioned in the caſe 

to have ſubſiſted ſince 1734. There #. 
were but four appointments. They all fully ftated in 3 Burn's Fuft. 289+ 
bore date the ſame day, and were 13th edit, | 


4 


and that there were no overſeers of the poor of the ſaid 
pariſh, appointed to make rates on all and every the inhi- 
bitants and occupiers of Jands, houſes, and other things, 


rateable within the ſaid pariſh, for the relief of the poor 


of the ſaid pariſh, and ordering the ſaid juſtices to appoint 
two or more overſeers of the poor for the ſaid pariſh of 
Uttoxeter. On the 15th of April 1734, two overſeers were 


appointed for the vill of Craktemarſh, two other overſcers 


for the vill of Creighton, two other overſeers for the vill of 
Stramfhall, two other overfeers for the townſhip of Uttox- 
eter, and two other overſeers for the vill of Loxley, by five 
feparate appointments, each appointment ſigned by the 
fame two juitices of the peace for the county of Szafford, 
On the 27th of May following, a certwrar: ſued to remove 
the ſaid five appointments into the court of King's Bench, 


which were accordingly removed, and, on Saturday next 
after the morrow of the Holy Trinity, 1734, the faid five 


appointments were affirmed by the court of King's Bench, 


Hince the year 1734, overſeers have been ſeparately. ap- 


pointed for each of the ſaid townſhips,” and the poor of the 
ſaid townſhips have been ſeparately maintained [1]. 
'The Solicitor General, Dunning, and Leyceſter, thewed 


cauſe, and argued to the following effe&t.—lIt appears from 


the facts found by the ſpecial caſe, that the inhabitants of 
the pariſh of Uttoxeter have not had the benefit of the ita- 
tute of 43 Eliz. (c), and therefore the appointments of ſe- 
parate overſeers for the different townſhips were authoriſed 
by 13 & 14 Car. 2. c. 12.4 21. It is clear, that at and 
before the time when the laſt-mentioned ſtatute was en- 


acted, this pariſh did not reap the benefit of the act of. 


Elizabeth, ſince more than four overſeers had been ap- 
pointed ever fince the year 1643, and that ſtatute does not 
authoriſe more than that number [2].—(BULLER, Zryftice,— 
« Ought it not to have been ſtated in the caſe, as a ſub- 


\« ſtantfre fact, that the pariſh had not had the benefit of 


« the ſtatute of 43 E/:z. 2”) —If enough is clearly and ex- 


plicitly ſtated to ſhew zhat to be the truth, the court will. 


infer 


(c) C. 3. Ed at 
[ 2] So determined in Rex v. Loxdak, 
30 Geo, 2. 1 Burr. 445. and more 
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infer it, without an expreſs finding, for the purpoſe of 
ſupporting the order. 'The rule with regard to orders of 


ſeſhons 1s preſumed to be right, unleſs the fats ſtated 
prove it to be wrong. It may be objected, that the preſent 
diviſion of the pariſh 1s different from that which appears 
to have been formerly adopted, but no argument can ariſe 
from that circumſtance, becauſe the ſtatute of Car. 2. 
meant to leave the particular diviſion to the juſtices for the 
time being. 'The determination of this court in . 6 G. 2. 


ton (d),) was a deciſion of the preſent queſtion ; for, although 
the firſt part of the order of ſefſhons was quaſhed as inſuf- 
ficient, becauſe it did not appear whether the vills of 
Crakemarſh, Creighton, and Stramhall, were to maintain 
their poor jointly among themſelves, or each vill ſepa- 
ntely, the other part, quathing the afleflment of thoſe vills 
ſor the maintenance of the poor of the pariſh at large, was 
afirmed. 'The caſe of Rex v. The Fuftices of Middleſex (e), 
and Peart v. Weſtgarth (f), which will be relied on by the 
other fide, differed materially from the preſent, for, in 
both of thoſe, it appeared from the facts ſtated, that the pa- 
niſhes had had the benefit of 43 Ehz.—Dunning ſaid, he 
particularly recolle&ted the caſe of Rex v. The Fuſtices of 
Miudleſex, which had happened during his early attendance 
on the court, and that it was the ultimate opinion of the 
court there, (which they afterwards confirmed in Peart v. 
Wefgarth,) that the pariſh muſt have been unable to reap the 
benefit of 43 Eliz. at the time when the ſtatute of 13 &' 
14 Car. 2. paſſed, which he ſaid was manifeſtly the caſe as 
to the pariſh of Uttoxeter. 


Weftgarth, as direQly in point, and that it was clearly 
eſtabliſhed by that caſe, that unleſs the ſeſſions expreſsly 
ſtate, that the pariſh has not had the benefit of 13 & 14 
Car. 2. the court will preſume that it has. 'That the ſtatute 
of Car. 2. mentions /argeneſs as the only reaſon for a divi- 
lon, and the caſe of Peart v. Weftgarth ſhews, that the 
pariſh of Uztoxeter 1s not too large ; for there, the pariſh of 


not to be divided, and Utoxeter pariſh is only five miles. 
The queſtion now before the court never came on in any 
of the former caſes from this pariſh. =_, 

Lord MaNsFIiELD ſtopped Wilſen from going on, on the 
lame fide. | 

Lord 
(d) 2 Barnard. B. R. 198. 

(?) T, 27 & 28 Geo, 2. Bott, 17. 
VoL. I. 


as mentioned in the caſe, and as reported by Barnardi/= 


Bearcroft, in ſupport of the rule, inſiſted on Peart v. 


Stanhope appeared to be twenty miles long, and yet i# was 
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ſeihons is the reverſe of what obtains in the caſe of con- The King 
yvictions. "The court preſumes againſt convictions, unleſs . 
fats appear ſufhcient to ſupport them ; but an order of 
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Lord MansFiELD,—The caſe of Peart v. Weftgarth des. 
cides the queſtion. It muſt appear to the court that there 
was a diſability to reap the beneht of the ſtatute of Eliza. 
beth. Here the contrary appears. "Though there were ſe. 
parate overſeers, there was a joint maintenance till 1739, 
'The acquieſcence of the pariſh for a number of. years will 
not alter the law. 'LThe point never ſeems to have been 


made in 1734. TI remember the caſe of Peart v. Weſtgarth, 


Thurſday, 
zoth April. 


A writ of ere 
ror from this 
court to the 
Exchequer 
Chamber 
cannot be 
quaſhed by 
this court. 


"5.935%: 3 


It was well conſidered. 'The court thought the ſtatute of 
Car. 2. proceeded on a bad principle of policy, for that 
large diſtricts for the purpoſe of maintaining the poor are 
much to be preferred to {mall ones. 

'The order of feiſions, and the four appointments, 
quaſhed, 


LLovD, (gui tam, Sc.) againſl SKUTT. 


TP the laſt term, Dunning had obtained a rule to ſhew 

cauſe, why a writ of error removing the judgment in 
this cafe, (which was an action of debt upon the ſtatute 
of uſury (a),) into the court of Exchequer Chamber, 


ſhould not be quaſhed; and, on * Friday, the 14th of | 


April, the caſe was argued by Dunning, in ſupport of the 
rule, and by Davenport, on the other fide. 


The objections. were; 1. to the form of the writ, be- ; 


cauſe it deſcribed the action as between the two private 
parties, Lloyd and Skutt, not as a qui=tam ation in which 
the King was intereſted; 2. to the ſubſtance, on the 


ground that this ſort of penal action is not within the I 


meaning of the ſtatute of 27 £#liz. &. 8. which firſt gave 
the writ of error from this court to the Exchequer Cham- 
ber. 'Fhe fir// point was bat little relied on. Upon the 
fecond, it was inſiſted, either that the ation is not within 


the meaning of the deſcription in the ſtatute, or that, if | 


it 1s, 1t 1s wittun the exception. "Phe deſcription 18, * any 
E ſuit or action of gebt, detinue, covenant, account, 
« action upon the caſe, ejefione firme, or treſpaſs.” The 
words * a&ton of debt (5),” it was ſaid, extended only to 
actions of debt between private parties at cor7m9 law, not 


to an action on a ſtatute, which 1s conſidered as of 2 | 
higher nature. For this diſtinction, the opinion of Lord | 


Holt im Afbby v. White (c) was cited, where he reſers to 
Ero. Car. 142. and fays, * That no writ of error lies. ut 
« the Exchequer Chamber by force of the ſtatute of 27 
« Fliz. on a judgment in the King's Bench in an action 
&« de ſcandalis magnatum (d), for it is not included within 


« the. 

: (a) Vz Ann. ft. Z. C, 16. Vide fupras, (c) 'F; R:. T. Z. Ann. 2, Ld. Raytts 
P+ 02. png bes | 938. 4 | | 
(5) 27 £ . caps 8. $ FAS (a) PA Ries 2. /t, I, CAP « go 
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IN THE TWENTIETH YEAR OF GEORGE 11, 351 
'the words of the ſtatute 3 for though the ſtatute ſays x»gg 
ſuch writ thall be upon judgments in actions on the caſe, » Ss: p 
yet it does not extend to that aCtion, a/though it be an Þ|,, oy» 
ation on the caſe, becauſe it is an action of-a far higher againit 
degree, being founded ſpecially upon a ſtatute (e).” Scurr, 
The exception in the aCt of Elizabeth is, © Other than ſuch 

& (actions) only where the Queen's Majeſty ſhall be a 

« .party (f),” and it was argued that the King being a 

_ party here, the exception extended to the preſent caſe. 

For this Whitton v. Preſton (g) was cited, in which, ac- 

cording to the report of Hartop v. Het im 5 Mod. (h), it 

appears to have been decided that, for this reaſon, a writ 

of error will not lie in the Exchequer Chamber on an 

aCtion for uſury. So in a note at the end of Parrirs Caſe, 

in Yentris (i), the ſame doctrine is flated as eſtabliſhed 5 

| law. In the late caſe of Richards, qui tam, v. Brown (&), { 352 } 
although the aCtion was, as here, by bill [3], the writ of 
error was brought immediately in the Houſe of Lords. 

On the other fide, it was contended, that Whitton v, 

Preſton did not appear, by the only expreſs report in print 

of that caſe (/), to have been decided; 'That the only 

point determined in Hartop v. Holt was, that error in the 

Exchequer Chamber would not lie on an award of exe- 

cution on a ſcire facias, aiter the original judgment had 

been afhrmed on a writ of error; 'That the note at the 

_ end of Parris Caſe 1s merely a memorandum of the Re- 

porter, not warranted by the caſe, which is on quite a 

different ſubject, nor by any authority ; 'That the caſe of 

Lord Say & Seal v. Stephens, im Gro. Car. 142. went on the 
conſtruction of the ſtatute of /candalum magnatum, and on 

the queſtion whether an action on that ftatute 1s an aCtion 
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on 
(:) 2 Ld. Raym. 954. brought before the Judges in the Ex+ 
(F) 27 BL. c. 8:2» chequer Chamber, yet the practice has 
(2) B. R. H. 16 & 17 Car. 2. 1 always been to ſend only a zrazx/cript, 
did. 240. tie original record remaining {till in 


* (5) T. 8 Will. 3. 5 Mod. 230, B. R.—In the pleadings in WVetby's 
(i) B. R.M. 21 Car. 2. Vent. 49, Caſe, (3 Co. 67. a. 70. 6.) the entry 
(4) Supra, 109. | of the proceedings in error runs thus ; 
[3] The words of the flatute of *© Afterwards, &c. the trar/cript of the 
F/izabe:h do not confine the appellate ** record and proceedings, &c. by a 
jurildition of the Exchequer Chamber * certain writ of the Lady the Queen 
to actions by bill, unleſs tne exprettion * of correcting errors, & c. was brought 
« fr# commenced there*” can have * to the juſtices, Oc. in the Chamber 
that operation. In Comberbach 295. * of the Exchequer aforeſaid, accorde 
Lord Helt ſays, © It hath obtainee, that © ing to the form, &c.” Yet the 
* go writ of error lieth in the Exchequer ſubſequent part of the ſame entry ſays, 
Chamber where the aftion was com- © and thereupon the record atorefaid 
* menced here by oriz:zal, hut I never © Tc, was ſent back, ©? —Fide 
* underſtood the reaſon of it.'—By Rutter v. Redftenr, 2 Str, $37. and 
the words of the ſtatute, the Chief Tully v. Sparkes, 2 Lord Raym. 1571. 
Juſtice is xo cauſe the record to be (1!) Viz. 1 Sid. 249, : 
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_ Exchequer Chamber, where it is returnable. _ 


(-m) Scacc. E. 31 Car. 2, Sir Thomas the queſtion, and then to the court of 


Razm. 275. 
[+ 91) A 


afterwards made, firſt to the court of that court. 
Chancery, which refuſed to entertain 


CASES IN EASTER TERM 


on the caſe, within the meaning of 27 Eliz.c. 8; But 
that it had been expreſsly decided, in Scott v. Knapton (m), 
which was poſterior to Whitton v. Preſton, that a writ of 
error will lie on a guz zam action of debs on a penal ſtatute; 
and the anſwer there given to the objection that the King 
1s a party, was, that he 1s not properly ſo, though he is 
to have part of the penalty; That, in truth, no body on 
the part of the Crown had any thing to do with this 
action ; 'The informer might be nonſuited, and was liable 
to coſts, and to all the incidents to which a plaintiff in 
any common action is ſubject ; The King's intereſt only 
commenced after a recovery, for a ſhare of the penalty.— 
Beſides, it ſhould ſeem, (it was fſaid,) that this court 
ought not to entertain the preſent motion, according to 
the opinion of Croke, Juſtice, in the caſe of Lord Say && 
Seal v. Stephens, where he obſerves that the validity of the 
writ ought to be diſcufled in the Exchequer Chamber, 
where it 1s returnable. 

Dunning ſaid, the caſes ſhewed that this court had, 
in fact, exerciſed the power of quaſhing ſuch writs ; but, 
if the court were of opinion that they could not give that 
relief, the rule might be altered, and leave be given to the 
plaintiff to take out execution, as if no writ of error had 
been brought. But Lord MaxsrFitELD thought zhat could 
not be done, becauſe, if the objections were good, the 
writ was not a nullity, but only erroneous ;—7mprovide 
emanavit. | 

The court took time to conſider; and, this day, Lord 
MaNsFIELD delivered their opinion, as follows : 

Lord MansFiELD,—We have conſidered this caſe, and 
have talked with all the other Judges upon it, and we are | 
all of opinion, that the writ of error cannot be quaſhed 
here, but that the application ought to be made, either to 
the court of Chancery, from whence it iſſues, or to the 
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'The rule diſcharged [+ 91] 


'S Exchequer Chamber, where it was de- 
ſimilar application was termined, that the writ of error lics to 
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The KiNnG again/? the BEncurrs of Gray's 
INN, on the Proſecution of WiLLIlam HART. 


£ Nh, was an application for a mandamus to be direCted 

to the Benchers of Gray's Inn, to compel them to 
call the MPRcuaee, oe to the degree of a barriſter at law. In 
the laſt term (s), Dunning had moved for a rule to ſhew 
cauſe, on an affidavit, ſtating that the ground upon 
which the Readers and Benchers had rejected him was, 
his having been diſcharged uader an inſolvent debtor's 
act; but that he had complied with all the uſual requi- 


ſites, ſuch as paying the dues, and performing exerciſes, 


and that the two ſocieties of the [nmer and Middle Temple, 
upon their being conſulted by that of Gray's Inn, had 
been of opinion that the ground of rejeCtion was not 
ſufficient. 'PThe aftdavit alſo mentioned two late inſtances, 
one of a bankrupt, another of a perſon who had been 
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Friday, 
21ſt April, 


A mandamus 


'will not lie to 


compel ad- 
miſſion to the 
degree of bar- 
riſter, — The 
only mode of 
relief is by ap=- 
peal to the 12 
Judges, 
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diſcharged as an inſolvent debtor z who had been called 


to the bar. It appeared that the ſociety of Lincoln's Inn 
had been of opinion, when conſulted, that the cauſe was 
ſufhcient. 

In behalf of the application, | it was urged, that it 
would be highly inconvenient to permit ſuch a body as 
the Benchers of an Inn of Court to exerciſe a juriſdiction 
in ſuch matters, uncontrolable by a court of law, and 
that, in the preſent inſtance, there had been manifeſt in- 
juſtice in permitting the proſecutor to loſe his time, and 
put himſelf to expence, in order to qualify himſelf for the 
bar, if he was thought to be a perſon incapable of being 
called, 

Lord MANSFIELD ſaid, he had a recolleQion of ſome 
caſes, where it had been held that the court could not 
interpoſe, but that the recourſe muſt be to the twelve 
Judges, who have a domeſtic juriſdiction over the Inns 
of Court. —WILLES, 7#uftice, mentioned Booreman's Caſe (t), 
—and BULLER, Ju//ice, that of Rake/traw and Brewer (4) 
—as confirming what fell from his Lordſhip. Some 
paſſages in Dugdale's Origines were alſo referred to by the 
court, 

The court took time to conſider whether they ſhould 
grant a rule to ſhew cauſe, and, on this day, Lord MaNs- 
FIELD delivered their opinion as follows : 

Lord MaxsFiELD,—We have conſulted the other Judges 


. on the ſubject of this application, and I am prepared to 


ſtate ' 


- 6) Thar ſy the 13th of April. (z) Canc. H. 1728, 2 P.. WTF. 511, 


 (*) B. R. H. 17 Car. 1. March $12. 
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CASES IN EASTER TERM 


ſtate the reſult. _ The original inſtitution of the Inns of 
Court no where preciſely appears, but it is certain that 
they are not corporations, and have no conititution by 
charters from 'the Crown. '"Fhey are voluntary locietics, 
which, for ages, haye ſubmitted to government analogous 
to that of other ſeminaries of learning. But all the power 
they have concerning the admilſtion to the bar, is de! cated 
to them from the Judves, and, in every inſtance, their 
conduct is ſubject to their control as viſitors. This will 
appear from a great varicty of inſtances of orders made at. 
different periods, for the regulation of thoſe ſocietics, 
which are to be found in Dugdale's Origines Furidiciales, 
ſome of which I will mention. —His Lordſhip then read 
_ Cifferent paſſages from Dwgdale, (141. 147, 148. 191. 193. 
274, 275+ ZiI, 312, 313, 314. 317+ 319, 320. 322. 327). 
—PFrom the firit traces of their exiſtence to this day, no 
example can be found of an interpoſition by the courts of | 
IWeſtminfler Hall proceeding according to the general iaw 
of the land; but the Judges have aCted as in a domettic 
forum. The only caſe in which an attempt was made to 
-procced in this court is reported in March (v).—One 
HBorreman, a barriſter of one of the Temples, having been 
expelled, he applied for his writ of reſtitution, but it was 
denied, & becauſe there is none in the inn of court to 
&« whom the writ can be directed, for it is no body cor- 
« porate, but only a voluntary ſociety, and ſubmitting to 
« government z and the ancient and uſual way of redreſs 
for any grievance in the Inns of Court, was by appeal- 
«© ing to the Judges.” "IR Townſend's Caſe, reported by 
Sir Thomas Raymond (W) , it is aſſumed, arguendo, that no 
mandamus will le to the Inns of Court [+ 92]. TI do not 
take the arſt reaſon ſtated in March to be the true one. 
It is not ſolid. "Phe ſecond is the true reaſon. As to the 
firſt, the Inns of Court had regulations, they acted and 
were known as a body, and all the orders which I have 
mentioned were directed to them. But the true ground 
15, that they are voluntary ſocieties ſubmitting to gOvern= 
ment, and the ancient and uſual way of redreis 1s by 
appeal to the Judges. "There has been a very late inſtance 
where this method of appeal had the ſanftion of all the 
Jucues: I will ſtate it from a report of it drawn up by. 
Mir. Fuftice GoulD, and which he has furniſhed me 
with [1]. 

« "The firſt day of Hilary Term, an appeal of one 
Maurice Savage agauſt an order of the Benchers of Lin- _ 


coln's. 


(v) Booreman's Caſe. | H. 33 & 34 Car. 2. 2 Show. 178. 


(w) B. R. 
Raym. 65. 


H. 14 & 15 Car. 2. mn Mr. Juſtice Gould was ſo oblig- 
Ing as to permit me to copy his note of 


[+ 92] S. P. recognized by Pem- Savage's Cafe, exaQtly as it was read 


Fa.35, Chief Juſtice, in the caſe of in court by Lord Mansfield, 
Rav v. The Colege ef Phyſicians, B. R. 


(x) Dated the 21ſt of Jure 1776. 

[4] A year or two afterwards, Sa- 
wage having appeared as a witneſs in a 
cauſe at G/cucefter, one of the counſel 
obſerving upon his evidence, mention- 
ed the circumſtance of his having been 
_ Called to the bar, and the ignominy 
with which he had afterwards been 
dilbarred, For this, Sawage brought an 
attion, declaring as a barriſter, and 
ſtating the words to have been, © This 


* 5 the Mr. Savage who was called to 


OT 
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eoln's Inn, which reſcinded an order for his call to the 1780, 
bar, made about four or five days before, on the ground of ua 
miſrepreſentation or ſurpriſe, was heard by all the Judges, The King 
except Lord Chief Zuftice DE GREY, in Serjeant's Inn Hall. againſt 
He had been a member of the Middle 'Temple ninc or ten 
years 3 had kept and paid for his commons, and performed Inn, 
all his exerciſes there ; and, in 1772, was propoſed by a 

maſter of the bench, the firit parliament in the term, to 

be called to the bar, (the courſe in that houſe *being to 

hold a parliament on the firit and laſt Friday in every [ 356 } 
term, the perſon to be propoicd at the firſt, and called to 

the bar at the laſt parliament.) But he waved that pro- 

poſal, and, in Trinity Term laſt, petitioned to have the 

propoſal revived, but the bench refuſed it, and no maſter 

of the bench would propuſe him again. On Satrrday, (as 

the term ended on JWedne/day,) he had a certificate (x), 

from the under-treaſurer of the Midd/e Temple, of his 

keeping and paying for commons, and periorming his 

exerciſes, which he carried to the under-treaſurer of L:n- 

coln's Inn, that Saturday, paid his fees for admiſſion in 

that ſociety, and, the Tre/day following, was called. to the 

bar there, and the next day took the oaths to government 

in Weſtminſter Hall. But he did not diſcloſe to the under- 

_ treaſurer of Lincoln's [nn what had paſſed in the Temple. 

'The ſociety of Lincoln's lnn, hearing of this matter, iſſued 

a ſummons to him to appear three days after, to ſhew 

cauſe, why his call to the bar f{hould not be vacated, and 

after hearing him, four days afterwards, annulled the call 

to the bar as irregular, and obtained by ſurpriſe. 'The 

Judges, being attended by the treafurers of the two fo- 

cieties, and examining the under-treaſurers of each, (not 

upon oath, for they proceeded as viſitors,) and the above 
circumitances fully appearing, and, after hearing Savage 

in ſupport of his appeal, who did not examine any one to 

vary the fats, declared their opinion that the call to the 

bar appearing to have been obtained by ſurprife, and the 

bench of Linceli7s Inn having proceeded immediately to 

annul it, the appeal ſhould be diimifled [4].” 


The 


« the bar in 1776, and was ofterwards 


« ſcandaloufly flrigped of his gown,” 


and that they were ſpoken with an in- 
tent to injure him in his profeſſion. - 
The defendant pleaded not guilty, and 
alſo three ſpecial pleas of juſtification, 
wherein were ſet forth, the conſtitution 
and regulations of the inns of court, 
reſpe&ting the call of barriſters, and 
the different proceeding and orders of 
the Middle Temple and Lincoln's Inn re- 
ferred to in the above report of Gould, 
Juſtice. 
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1780. 


Juſtice. The cauſe was tried at Glou- 
ce/ter ſummer aiſizes 1780, before Per- 
ry#, Baron. "The plaintiff proved the 
words *, and produced a book of the 
ſociety of Lincoln's Inn containing the 
order for his call, which, from the 
negleQ of the officer of the ſociety, had 
not been expunged. 'The defendant 
produced another book containing the 
order annulling the former, which was 
In the following words : <* Mr. Maurice 
«© Savage, who was called to the bar on 
the 25th of Zune laſt, having ap- 
plied for admiffion to this ſociety, 
on the Saturday preceding, by a cer- 
«« tificate from the ſociety of the Middle 
« Temple, and repreſented that he had, 
by miſtake, omitted to apply for his 
«« call at the Temple in due time for 
*« this term, and it appearing that he 
«« had applied there in time, but his 
-«« petition was not moved by any 
«© bencher, and that notice had been 
«« given to him of the manner in which 
<« his petition had been treated by the 
«« under-treaſurer of the Middle Tem- 
« ple, It 1s ordered that all the fees 


cc 
cc 
cc 


«c 


*«« and expences paid by him be re- 
« turned, and the order for his call 


cxpirnged as irregular, and obtained 


King's Bench. 


CASES IN EASTER TERM 


The conſequence of all this is, that we are all of opi. 
| nion, that no rule ſhould be made for a mandammus ; but, 
if there is a ground for it, the party muſt take the ancient 
courſe of applying to the twelve Judges [ 5]. 


bl 


« by ſurprize.” 'The jury found a 
verdid for the defendant. 

[5] Hart, afterwards, applied by 
petition of appeal to the twelve Judges, 
and, on the 15th of New. M. 21 Ge. z. 
he was heard by his counſel, { Mergar 
and Lind.) His petition was accom- 
panied with the ſame affidavit which 
had been produced to the court of 
At the ſame time, 2 
certificate was laid before the Judges 
from the treaſurer and benchers of 
Gray's Inn, in which they fer forth, 
that they had not refuſed to call him 
to the bar merely becauſe he had been 
diſcharged by an inſolvent act, (al- 
though they ttated that the ſociety of 
Lincoln's Inn had been of opinion that 
that was a ſufficient cauſe,) but, be- 
cauſe it appeared to them from a me- 
morial of his own, (which he had allo 
laid b:fore the Judges,) that he had 
knowingly become {ſecurity for money 
borrowed by others, to a much preater 
amount than he was able to anſwer, 
and for other circumſtances of his life 
mentioned or alluded to in the certih- 
cate, —The Judges were unanimous in 
diſmiſſing the petition. 


_ © The witneſs ſwore to them exa&tly 
as taid, but, though not leis ſevere 
upon the plaintiff, the words really 


Friday, 
21ſt April. 


On a warranty 


EARLE again// HARRIS. 


ſpoken were, (according to the recol- 
le&tion of ſeveral perſons preſent,} 
ſomewhat different. 


ey STI ARG TH5 was an action on a policy of inſurance, tried 


Fr 2-80 on or 
efore a day 
certain, if the 


ſhip departs 


before Lord MansFIELD, at the laſt Sittings at Guild- 
hall, when a verdit was found for the plaintiff. On 
Thurſday, the 13th of April, the Solicitor General obtained 


from her port © Tule to ſhew cauſe, why there ſhould not be a new trial, 


. on that day, 
with all her 
cargo and | 
clearances on board 


which was this day argued, by Bearcreft, and Davenports 


for 


, and proceeds to the place of rendezvous in the iſland, expeRing 


to find convoy and proceed immediately, but is detained there by an embargo till after 
the day, the departure is a compliance with the warranty, although the captain knew 


of the embargo when he ſailed, the embargo being only till convoy ſhould be realy» 
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for the plaintiff, and the Sy/icitor General, and Dunning, 
for the defendant. 

The facts of the caſe, as reported by his Lordſhip, 
appeared to be as follows : The policy was on the ſhip the 
Leghorn Galley, * At and from Leghorn to Jamaica, with 
« liberty to call at the Windward Ilands; and from thence 
& to Liverpool; warranted to ſail from Jamaica on or before 
« the firſt of Auguſt next.”  'The ſhip had taken in her 
whole lading and papers, and ſet fail from the port of 
Savannah la Mar in Famaica, on the 1{t of Auguft, and 
went to Bluefields, which is at the diſtance of about five 
miles, and is the general place of rendezvous for convoy. 
On the 25th of Z#uly, an embargo had been laid on all the 
ſhips in the iſland by the governor, and inſerted in the 
public news-papers of that date. On the firlt of Auguſt, 

as, ſoon as the thip had crofled the bar, going out of the 


harbour of Savannah la Z1ar, the captain returned in a 


boat, and there made a proteſt againit lofles or damages 
ſuſtained, or to be ſuſtained, on account of the embargo, 
which proteſt he could not Have made at Bluefields. He 


then proceeded the ſame day over land to Bluefields. At. 
that place the ſhip was detained till the gth of Aug/t, 
when, convoy arriving, the embargo was taken off, and. 
fſhe failed for England with the convoy, but was after- 


wards ſeparated from it, and taken by an American pri- 


vateer. 'The captain was examined at the trial, and ad- 


mitted that he had heard of the embargo ; but ſaid, he 
chought it was only meant to prevent ſhips from depart- 
ing without the proteCtion of convoy ; that he expected to 
meet with convoy at Bluefields on the 1ſt of Auguſt, and 
that the embargo would immediately ceaſe, and leave him 
to purſue his voyage, the ſame day, without interrup- 
tion. 

In ſupport of the verdict, it was inſiſted, that there had 


been a fair bond fide commencement of the voyage for 


Europe, on the 1ſt of Augy//, which brought the caſe. 


within the determination in Bond v. Nutt (2). 


On the other fide it was contended, that the KENT 


by failing, when he knew of the embint 'g0, had been 
guilty of a wiltul breach of duty, and could not thereby 
acquire any right. "There was no inception of the voyage 
by the departure from Savannah la Mar, as he knew he 
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could not leave the iſland, on account of the embargo. 


'This diſtinguiſhed the preſent caſe from that of Bord v. 
Nutt, where the principle of the deciſion was, that there 
had been a bond fide departure from Jamaica within the 
meaning of the policy. Here the ſailing was colourable, 
and merely intended to anſwer the /etter of the in{urance. 

Ia 


—_ 


(z) B, R. SF. 17 Geo, 3. ſtated infra, P. 3 52, col, 2. 
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CASES IN EASTER TERM 


In Bond v. Nutt, the captain had no ſuch purpoſe in view, 
for he did not know of the inſurance. 


Lord MaNsritLD,—Whether there was a bond fide 


| ſailing on the 11it of Augy/?, or not, depends on the credit 


of the captain. He poſitively ſwore, that he expected to 
find convoy ready at B/uefields that day, m which caſe the 
embargo would have ceated immediately. "Phe jury have 
believed him, and have found accordingly. I dare ſay 
the captain never heard of Bond v. Nutt. 

WiLLEs, Fuſtice,—lIt appears to me evident, from the 
captain's conduct, that he did not mean a failing on the 


 woyage. It he had intended to proceed directly, he had 


no occaſion to quit his ſhip, in order to make the proteſt, 
Upon the whole, I think there was not a bond fide failing 
on the firſt of Augr/#. | 
ASHHURST, .Fu/tice,—To be ſure there ought to bg a 
fair ſailing 3 but the whole of the caſe has been before the 
jury, who have given credit to the captain, We mult ſet 
aſide the verdict as being againſt evidence, if at all, and I 


do not think there 1s ground for conſidering this as a 


verdict againſt evidence. 
BULLER, Juflice,—On the facts, as ſtated by my bro- 
ther WILLEs, 4 thould have no doubt that the departure 


was colourable z but, from the report, it appears, that 


the captain thought he ſhould find the convoy ready to - 
fail immediately from Blueficlds, and that the embargo 
would of courſe be taken off. If he had expected, and 
meant to wait for convoy, it would not have been a {ail- 
ing on the voyage ; but the queſtion is mere matter .of 


fact, and the jury having believed the captain, I think we 


mult be bound by thew finding. 


Friday, 21k 
April. 


'A peace officer 
may juſtify.an 
arreſt on a rea- 
ſonable charge 
of tclony, 
without a evar- 
rant, although 
It ſhould after» 
wards appear 
that no felony 
had been com- 
mitted ; but a 
private indivi- 
uual canhot, 


'Che rule diſcharged (a). 
(a) VideTollugonv. Fergyſon, infra, p. 361 


SAMUEL againſi PAYNE and Others. 


C'TION of treſpaſs and falſe imprifonment, againſt 

- 3 Payne, a conſtable, and two others, "The facts of _ 
the caſe were theſe : Hall, one of the defendants, charged 
the plaintiF with having ſtolen ſome laces from him, 
which he ſaid were in the plaintiff's houſe. A ſearch 
warrant was granted by a juitice of peace upon this 
charge, but there was no warrant to apprehend hun. 
On the ſearch, the goods were not found ; however, 
Payne, Hall, and the other defendant, an affiltant of 
Payne's, arreſted the plaintiff, and carried him to the 
Poultry Compter on a Saturday, when no Alderman was 
fitting, by which means he was detained till Jondey, 
| 4 | | . when, 


« 


IN THE TWENTIETH YEAR OF GEORGE If, 


when, after examination, he was diſcharged. The cauſe 
was tried before Lord MaxsritLD, and a verdict found 


againſt all the three defendants. At the trial, his Lord- 


ſhip, and the counſel on both ſides, looked upon the rule 
of law to be, that, if a felony has aEtually been com- 
mitted, any man, upon reaſonable probable grounds of 
ſuſpicion, may juſtify apprenending the ſuſpected perſon 
to carry him before a magiſtrate 3 but that, if no felon 

has been committed, the a oprehenſion of a perſon ſuſpeed 
cannot be juſtified by any body. His Lordſhip therefore 
leſt it to the jury to conſider, whether any Felony had 
been committed. The rule, however, was conſidered as 


inconvenient and narrow 3 becaule, if a man charges 


another with felony, and requires an officer to take him 
into cuſtody, and carry him before a magiſtrate, it would 
be moſt miſchievous that the officer ſhould be bound firſt 
to try, aud at his peril exerciſe his judgment on the truth 
of the charge. He that makes the charge ſhould alone be 
anſwerable. 'The officer does his duty in carrying the 
accuſed before a magittrate, who is authoriſed to examine, 
and commit or diſcharge. 

On this ground, a motion was | made for a new trial 
and, after cauſe ſhewn, the court held, that the charge 
was a ſufficient juſtification to the conſtable and his 
aſſiſtants, and cited Ward's Caſe in Clayton (a), 2 Hale's 
Pleas of the Crown, 84. 89. 91. and 2 Hawkins, BD. 2, 
6 13. and 'c: 13.7] 

The Solicitor General for the plaintiff. —Dwunning for the 
. defendants, 

PR” The rule made abſolute [8], 


(a) Clayt. 44. pd. 76. 

[7] None of thete authorities come 
exactly up to the preſent cafe, which 1s 
therefore the firit determination of the 
point. In Ward's Caje, (which 1s very 
looſely reported,) it would ſeem, that 
the goods had been actually ſtolen, 
The very point of this caſe had been 
agitated on a demurrer to a ſpecial 
juſtification, ſo long ago as the reign of 
Hen. 4. (Tear-book 7 Hen, 4. Þ. 35+ 


pl. 3.) and the court ſeems to have 
thought, that, it the cauſe of ſuſpicion 
ſhould appear reaſonable, the juſtifica- 
tion would be good, though no felony 
were committed. But the caſe was 
adjourned [+ 93 

8] The F-. crial came on before 
Lord Mansjel, at the Sittings after 
this term, when a verdict was found 
againſt /Za//, and for the other two de- 


fendants. 


[t 93] Vide Lebwich vi. Catchpale 


B.R, E. 23 Ge. 3. FF Cald. 291, 
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A French ſhip 
being warrant- 
ed to ſail from 
Guadalupe on 
or before the 
311t of Decem- 
ber, if ſhe take 
in all her load- 
mg and papers, 
and leave her 
port of loading 
before that day, 
and fail to. 
another part of 
the iſland, 1n 
the direct 
courſe of her 
voyage, and 
merely in the 
hopes of juin- 
ing convoy, 
and to take the 
governor's dif- 
patches for 
France, the 
warranty 18 
complied with, 
though the go- 
vernor there 
ſhould detain 
her beyond the 
day, and al- 
though 1t was 
a condition 1n- 
ſerted in one of 
her clearances, 
& that ſhe 


.. < thould paſs 


« that way 10 
& take the or- 
*© ders of go- 
6 vernment,” 
— An inten» 
tion to deviate, 
it the ſhip is 
taken betore 
the dividing 
point, does 


-not vacate the 


policy. 
{ 302 ] 


CASES IN EASTER TERM 


THELLUSSON agazin/f FERGUSSON. 


HIS was an aCtion on a policy of inſurance, on the 
= French ſhip L' Aimable Gertrude, *« At and from Gua- 
« daloupe to Havre, warranted to ſail on or before the 31ft of 
« December.” It was tried before Lord MAansritLy, at 
the laſt Sittings at Guildhall, when a verdiC&t was found for 
the plaintiff. 

On Friday, the 14th of April, Bearcreft obtained a rule 
for a new trial, which came on to be argued this day, by 
the Solicitor General, Dunning, and Douglas, for the plain- 
tiff, and Bearcroft and Lee, for the defendant. 

'The evidence and facts of the caſe appeared, from his 
Lordſhip's report, to be as follows : 

The ſhip took in her compleat lading and proviſions 
for France, and all her clearances and papers, at a port 
called Pointe a Pitre, in the ifland of Guadaloupe, and 
ſailed from thence on the 24th of Ofober, for Baſſeterre, 
where there is no port, but only an open road. "The 
town of Baſſeterre 18 the reſidence of the French governor. 
The ſhip arrived there at night, when the captain went on 
ſhore, and next day waited on the governor, who would 
not permit hint to depart, and, to prevent it, took his 
ſhip's papers from him. At this place he was detained 
with his ſhip till the 1oth of Fanrary, when he ſet fail 
with a convoy which had arrived ſome little time before, 
and being ſeparated after fome days from the convoy, the 
ſhip was taken by an Engliſh veſſel. The captain, who 
was the only witnefs produced at the trial, ſwore, that 
notice had been given, on the part of the governor, ſome 
days before he ſailed, to him and the other captains of 
ſhips at -Pointe a Pitre, who were preparing to fail for 
Europe, that a convoy was expected from Martini to be 
at Baſſeterre, by the 25th of Ofober, and that, in conle- 
quence of this intimation, he had worked night and day 
to get ready, 'and had paid extraordinary gratifications to 
obtain his ſhip's papers and clearances as ſoon as poſhblez 
that the deſire of being in time for the convoy was the 
only reaſon for this haſte z and that, although he was not 
able to ſail till the 24th, he was {till in hopes of being in 
time for the convoy, as he thought it might very probably 
have been detained at Martinico fone days beyond its 
time. 'The laſt ſhip-paper which he received at Poznte a 
Pitre, was Le Role dequipage, or the muſter-roll. 'Fhis 
Paper, which was much relied on by the counſel for the 
defendant, was dated the 24th of Ofeober, and was in the 
following words ; | | 

« Vu 
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« Vu par nous, charge du detail des claſſes au departe» 
« ment de la Grande Terre Guadaloupe, Vequipage de- 
« nomme au role des autres parts au nombre de vingt 
« perſonnes, le_capitaine compris. Permis au Sieur Jearr 
« Tagues Lethuilier, commandant le navire L' Aimable Ger- 
&« zrude du Havre, d. Sen ſervir pour faire ſon retour, au dit 
« heu, paſſant a la Bafleterre pour y prendre les ordres du 
« gouvernment, en obſervant les ordonnances & reglemens 
« de la marine. PFait a la Pointe a Pitre, Guadalcupe, 
« le 24 Octobre 1778. Montenot.” 

Under this there was written, on the ſame paper, an 
account, dated the 3oth of Ofvober, of ſome changes in 
the number of the crew, and, under that, the following 
entry : 

« Vu par nous, ecrivain de la marine charge du detail 


&« des clafſes, les vingt cinq perſonnes exiſtantes au pre- 


&« ſent role, le capitaine compris. Il eſt permis au Sieur 
« Lethuillier, commandant le navire L”* Aimable Gertrude 
© du Havre, de faire fon retowr au dit heu, en ſe confor- 
«© mant aux ordonnances & reglemens royaux de la ma=- 
« rine. A Baſſeterre Guadaloupe, le 2 Fanvier 1779.” 

On another paper, called Le Conge, dated the 16th of 
OFober, which was read on the part of the plaintiff, there 
was written at the bottom, as follows : 

« Vu de relache a la Baſtterre Guadaloupe, Sour 
&« attendre un conve: pour H#'rance. Ce 28 Oftobre 177 : 
&« Monentheil.” 

The captain ſwore, that he underſtood the only reaſons 
for the condition in the muſter-roll, that he ſhould go to 
Baſſeterre, were, that the convoy was to be at that place, 
and that he might take ſuch diſpatches as were ready for 
Europe. He had not objected to it, becauſe, in the re- 
gular courſe of his voyage to France from Pointe a Pitre, 
he muſt have gone that way, cloſe under the guns of 
Baſſeterre, in order to avoid Montſerrat, there being no 
other courſe, except they were to keep quite to the 
leeward, which is not the cuſtom. If he had arrived 
there in the day-time, he would not have caſt anchor, 
but would have ſent his boat for the diſpatches, but, 


having arrived at night, his ſhip had been detained, con- 


trary to his intention and expectation. 


The defendant's counſel, to invalidate the captain's teſ- 


timony, beſides the multes-roll and the entry under it, as 
above ſtated, read the proteſt made by the captain on his 
arrival at Dover, (10th March 1779,) and alfo his depoſi- 
tion in anſwer to the 29th interrogatory in the proceedings 
in the Admiralty, on the condemnation of the ſhip. 'The 
words of the proteſt on which they relied were as follows : 
«© Whereupon he, (the captain,) waited on the proper 
& officer at Pointe a Pitre for his muſter-roll, and was an- 
12 « {wered, 
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CASES IN EASTER TERM 

& {wered, it could not be granted, but on condition that 
© he ſhould ſail firft to Baſſeterre, and there wait the direc- 
« tions of the general of the iſland:;” 

And in a ſubſequent part: | 

«© Whertupon, at his, (the captain's;) inſtance, the ſaid 
& Fohn Nichols Lethuiller, his father, came to Baſſeterre, 
&« and went with Meflrs. Gobert and Boteul, commiihonerg 
© of commerce, to the ſuperintendant, and alfo to the 
« general of the ifland, ſtating to them, that the faid ſhi 
« and cargo were inſured upon condition that ſhe ſhould 
& have departed from the iſland of Guadaloupe before the 
« 31{t of December next, the terms of which inſurance 
&« they judged it eſſential to fulfil, notwithſtanding which 
« they were {till abſolutely refuſed permiſſion to depart, 
« and were kept there until after the faid 31ſt of 
&« December.” Bo 

The depoſition relied on was as follows : 

&« At the time the ſhip was firſt purſued and taken, ſhe 
& was ſteering her courſe towards Bre/P. Her courſe was 
« not altered upon the appearance of the veſſel by which 
« ſhe was taken. Her courſe was at all times, when the 
« weather would permit, direCted to Breft, for which port 
&© he was directed to ſail, although the deitination was 
& for Havre de Grace by the ſhip's papers. She was net, 
« before nor at the time of the capture, ſailing beyond or 


& qvide of Havre de Grace. She was then about eight 


& leagues weſt of Uſpant, and her courſe was not altered 
<« to any other port or place, but was obliged to be directed 
& to Bref? in conſequence of the orders he had received, 
« ſubſequent to the delivery of the ſhip's papers.” 

In aniwer to the 27th interrogatory, hjs depoſition was, 
<« 'That all the ſhip's papers found on board were true and 
& fair, and none of them falſe and colourable.” 

At the trial, the captain ſwore, that he had received the 
directions to keep in the courſe to Breſt at Baſſeterre frem 
his father, who had formerly commanded the ſhip, but 
that this was done as the ſafeſt way, in time of war, of 


getting to Havre, which ffill continued to be the place of the 
ſhip's defiination. 
The grounds of the application for the new trial were | 


two : 1. 'That there had been no inception of the voyage 


on the 24th of Ozober, nor till after the 31ſt of Decemoer ; + 


2. That the ſhip never ſailed on the voyage inſured, v:z. 
from Guadaloupe to Havre, but on a voyage from Guadaloupe 


to Bre/t.—1. 'This caſe was ſaid to be very different from 


that of Bond v. Nutt (c), which had been relied on at the 
trial by the counſel for the plaintiff, becauſe, here, the per- 
miſſion to leave Pointe a Pitre was conditional. 'The cap- 
tain had no elcCtion ; he was bound to go to Baſſeterre, and 


(c) Infra, þ. 367, Nate [9]. 
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the time of his departure from thence was at the difpofal 
of the governor. 'Pill his orders were received, he could 
not proceed to Europe, and, as he had not been permitted Py+r.iys- 
by the governor to depart till long after the day in the war- SON 
ranty, the voyage had not commenced till atter that day, againſt 
The words of the mufter-re!!, as delivered at Pointe a Pitre, FErGuszo0ns 
were materially different from thoſe of the ultimate and 
unconditional permiſhion to ſail, which he received at Baſ- 
ſeterre. It yras maniteſt from the language of the proteit, 
that he himſelf did not conſider the voyage as begun, be- 

cauſe, if he had, he would not have ſtated to the governor, 

that his departure from Baſſeterre, before the 311t of De- 

cember, was eſſential towards fulfilling the terms of the in- 

farance. 'The aft of the captain in Bond 'v. Nutt was 
voluntary, and he proceeded by the way of Blucelds as the 

beſt and ſafeſt courſe he could take for the intereſt of the 
concerned. A bond fide and complete inception of the 
yoyage they admitted to be ſuſhcient, even although the 
force of an embargo, or any other compulſion, thould 
oblige the {hip immediately to ſtop, or put back. "This had 
been the caſe in a cauſe between theſe very parties, which 
had been trizd before Lord MansFiELD, immediately after 
Bond v. Nutt, and alſo in the very recent caſe of Earle v. 
Harris.—2. 'The depoſition above ſtated was relied on as 
evidence, that the ſhip had never failed on the voyage m- 
fured ; that ſhe left Guadaloupe on a voyage to Breft, not. 
to Havre ; and therefore, independent of the other point, 
the plaintiff was not entitled to recover. | 

For the plaintiff, it was ſaid, —On the z/7 point, that T 365 J 

this caſe was not ſo {trong as Þond ve Nutt, becauſe Blue- 
fields was out of the itraight courſe of the voyage mn that 
caſe, whereas here Baſſeterre was in the direct way to France, 
ſo that the captain mult have gone by that place, at all events, 
and although there had been no ſuch words in the muſter- 
Toll as thoſe relied on by the defendant's counſel. 'Fhe 
only purpoſes for which thoſe words were inferted were, 
that he might be ſure of convoy, which was expefcd to be 

at Baſſeterre, and to carry any government diſpatches that 

might be ready. "The voyage. to Zurche was not lefs com- 

menced on that account z and the opinion the captain or 
his father might entertain on the meaning and conſtruction 
of the contract of inſurance, as difcloſed by the depoſt- 
tions, could not alter the legal import of the policy.—On 
the /econd point, it was infiſted, that the voyage was not to 

Breft, but to Havre by the way of Bref?, that being the 
ſafeſt courſe. A ſhip loaded with merchanaize, (as this 
was,) could neyer be deſtined for Þre//, which was not a 

place of trade. But, at moſt, if the deſign had been to 

o from Paſſeterre to Breſt, ſtill, as the ſhip had certainly 

ailed from Pointe a Pitre for Havre, the voyage to Breff 
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1780. was only a deviation intended, but never carried into exea 
—_} cution ; for, when the capture'took place, ſhe had not gone 
TarLLuUs- Out of the direct courſe to Havre, "Chat an intention to 

SON. deviate, not carried into effect, does not vacate a policy, had 

againſt been eſtabliſhed by ſeveral folemn determinations (d). 
PerRGuUs80N» Lord MaNnsSFIELD,—1. In my apprehenſion, there is no 
contradiction between the parol evidence and the proteſt 
and depoſitions. "This captain had never heard of the caſe 
of Bond v. Nutt. Under an inſurance at ſuch a place as 
Guadaloupe or Famaica, the ſhip is proteQted in going from 
port to port in the iſland. But the queſtion here is, whe- 
ther the voyage was, bond fide, commenced, and was ſtopt 
by accident. As to the condition about taking the orders 
of government, the ſhip could not ſail from any part of the 
Hand withcut the governor's leave. But the captain, when 
he left Pointe a Pitre, expected to meet with convoy at 
Baſſeterre, and to proceed immediately without interrup- 
tion. A convoy had been publiſhed, and he certainly 
would have gone to Baſſeterre at any rate, independent of 
the clauſe in the multer-roll.—2. With regard to the ſe- 
cond point, the voyage to Bre/# was, at moſt, but an in- 
tended deviation, not carried into effect. I think there 
ſhould not be a new trial. | 

W1LLEsS, and ASHHURST, Fr//ices, of the ſame opinion. 

BULLER,  Zuftice, —TLhe caſe in 1777, between the fame 
> parties, 1s in point. 'There was no embargo there, nor in 

the preſent caſe, when the ſhip ſailed. 'Lhere mult be a 
lawful bond fide failing, which 1 think there was in this 
caſe. "The {hip was completely ready in all reſpeCts. 

| 'The rule diſcharged [9]. 
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fd) Fofter v. Wilmer, Carter v. The 
Royal Exchange Afjurance Company, &C. 
cited ſupra, þ. 17. 

[9] There were aCtions againſt 
twenty other underwriters upon this 
policy, depending at this time. Nine- 
teen of whom, after the rule in this 
caſe of Thellyfſon v. Ferguſſon was dil- 
poſed of, not being ſatisfied with the de- 
ciſion, obtained leave to conſolidate their 
different cauſes, upon the uſual terms 
of being bound by one verditt, and not 
bringing a writ of error. "The twentieth 
( Pigou ) did not chooſe to enter into this 


rule. Atthe enſuing ſittingstherefore two. 


actions were entered, T hellufſon v. Sta- 
ples, the underwriter againſt whom the 

laintiffs had elected to try, (the option 
in ſuch caſes being with the plaintiff) 
and T hellufſon v. Pigou. 


was now abandoned, On the jr, the 


Thellufjon v. 
Staples ſtood firſt, 'The ſecond point 


ſame evidence was given as at the for- 
mer trial, the captain being ſtill the 
only witneſs called. Bearcrof?, in his 
opening for the defendant, inſiſted upon 
it, as a propoſition not to be contro- 
verted, that «© To conſtitute a failing 


- within the meaning of the warranty in 


this policy, the veſlel, at the time of 
her failing from the port of loading, 
muſt be, in the contemplation of the 
captain, at abſolute and entire liberty 
to proceed to her port of delivery in a 
mathematical line if it were poſhble.” 
He ſaid, that was the caſe in all thoſe 
cauſes to which the preſent was ſup- 
poſed to bear a reſemblance. Lord 
Mansfield fammed up to the jury, to 
the following effe&, — The ſingle quelſ- 
tion on this policy is, Whether the ſhip 
ſailed on her voyage to Hawre before 
the 31ſt of December. She certainly 
ſailed from Pointe a Pitre completely 
loaded 


' IN THE TWENTIETH YEAR OF GEORGE 1IL. 366 


loaded before that time. The doubt, 
on the firſt queſtion of this ſort *, was 
this : The policy was *©* at and from 
| Famaica;”” now the word © ar”? cer- 
tainly comprizes the whole ifland, and, 
under that word, you may fail from 
one port to another every where along 
the coaſt of the iſland. The ſhip, 
therefore, in that ſenſe, was ſtill at 
Famaica after ſhe had got to Bluefields, 
She did not leave Bluzfelds till after the 
day named in the warranty, and that 
place was quite out of the curſe of 
navigation from * Sz. Anne's to Eng- 
| dand, 1 own, at the trial, I thought 
the voyage to England did not com- 
mence till the ſhip failed from Blue- 
fields, and, according to my opinion 
then, a verdiCt was found for the de- 
fendant. But there was a doubt. [ 
therefore wiſhed, (as I always do in 
ſuch caſes,) that the opinion of the 
court might be taken, in order to ſet- 
tle the point. The caſe, when it came 
on in court, was very ably argued ; [ 
was completely convinced ; and the 
court unanimouſly of opinion, that the 
voyage to England began when the 
ſhip tailed from Sz. Anne's, and, upon 
the ſecond trial, the plaintiff had a 


verdict. Earle v. Harris was ſtill a 


ſtronger caſe. There, an embargo was 
_ actually publiſhed before the ſhip ſailed, 
and the captain immediately, after 
croſſing the bar, returned to make a 
proteſt, and ſent his ſhip knowingly 
| Into the embargo ; but he {wore he ex- 
_ peted the embargo was to be taken off, 
and that he ſhould proceed immed1- 
ately upon his voage ; and the jury be- 
lieved him. In this caſe, to go by 
| ſteps, there was public notification 
of a convoy to be at Baſeterre on the 
25th of O#ober. 'The captain thought 
It might be ſtopped a day or two at 
Martinico, and that he ſhould get to 
Baſjeterre in time. He worked night 
and day, paid double fees for his pa- 
pers, and failed with full expeCtations 
of purſuing his voyage direaly. He 
knew of no embargo, and 

[ 367 ] Baſſeterre was direQly in his 

' road. In that reſpe@ this 


caſediffers ſtronglyfrom 

Bond v. Nutt. "He was | , 750. 
even in the regular To 
voyage obliged to paſs Pp yk 
under the cannon of . inſt 
Bajeterre., He had his op, Mr 2. 


muiter-roll on condi- 
tion of calling there. 


| But he made no difliculty of taking it 


on that condition, becauſe he knew he 
mult paſs that way at all events. Did 
he not, 6x4 fide, begin his voyage ? 
He certainly had no idea, when he 
ſailedfrom Pointe a Pitre,of meeting with 
any ſtop. So it was in the former caſe of 
T hellufſen v. Ferguſſon. There was no 
idea of the embargo in that caſe when 
the ſhip ſailed. Here, there 1s not the 


leaſt ſuſpicion of fraud, The captain - 


certainly did not know of the determi- 
nation in Bond v. Nutt. He thought, 
when he was detained at Baſſterre be- 
yond the 314it of December, that the po- 
licy was forfeited, which is a ſtrong 
circumſtance in the plaintift*s favour, 
for it ſhews that the failing was not co- 
lourable. 'This queſtion has undergone 
the conſideration of a ſpecial jury, and 
of the court. Underwriters have a 
right to litigate queſtions which ſeem to 
them to be in their favour. But, at laſt, 
there ſhould be an end of litigation, 
If you ſhould be of the ſame opinion 
with the former jury and the court, 
you will find for the plaintiff. —A ver- 
dit was accordingly found for the 
plaintiff, and immediately afterwards 
the counſel for Pigou agreed that one 
ſhould alſo be entered, by conſent, a- 
gainſt him. 

As in theſe cauſes, as well as in 
Earle v. Harris, Bond v. Nutt was very 
much referred to, and, ever ſince it 
was determined, has been conſidered as 
a leading caſe in the law of inſurance ; 
it will not be improper to ſubjoin an 
account of it in this place [+ 94]. Ir 
was tried before Lord MansrigLD 


at Guildhall, at the Sittings after X, 


17 Geo, 3. The policy was effefted, 
(on the ſhip Capel,) on the zoth of 
Auguſt 1776, and was in theſe words : 
&« At and from Tamaica to London, 

| | « warranted 


Vor. I. 


* 1n Bond v. Nutt, [+ 94] Since reported, Cowp. 601. 
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1780. « warranted to have 


& ſailed on or before 
Lyme @« the 1k of Auguft 


TrHEeLLUs- «c 1776, to return o 


Goel ft « per cent. if the ſhip 
F Min cn ele « departed with con- 


«& voy, or 8 per cent. 
.«« if with convoy for 
« the voyage ( f') and arrived.*?” "The 
firſt and ſecond counts in the declara- 
tion averred, «© That the ſhip failed 


before the 1 of Augyft, viz. on the *' 


20th of Tuly, from St. Anne's Bay at 
Famaica, where ſhe had been leaded, 


'and had taken in her cargo for the ſaid 


voyage, (. e. from Jamaica to Lon- 
don,) ready to perform the ſaid voyage, 
and proceeded to Bluefields for the pur- 


| Poſe of joining convoy there, which 


was then about to ſail for Great Bri- 
tain.” The third count ftated, © That 
ſhe ſailed before the 1ft of Augu/t, viz. 
&c. from Jamaica aforeſaid, on her ſaid 
voyage.” It was admitted by the de- 
fendant, that the ſhip had taken in her 
complete lading and clearances for 
England, and had ſailed from S?. Anne's 
Bay, on the 26th of July, on purpoſe 


_ to join the convoy there, and proceed 


to England ; that ſhe arrived at Blue- 


fields on the 28th or 29th of Zuly, when 


ſhe was detained till beyond the day in 
the warranty, in purſuance of a procla- 
mation from the governor and council 


of Jamaica for a general embargo; 


that, afterwards, having had ſailing or- 
ders, ſhe proceeded with the convoy 
for E:gland, and, on her paſſage, be- 
ng aj ang; from the convoy, was 
taken by an American privateer. Blue- 
felds was the uſual place of rendezvous 
of the King's ſhips and convoy on the 
Famaica ſtation, but the greateſt part 
of the courſe from Sr. Anne's to Blue- 
fields was out of the dire& road to 
England. A verdit having been found 
for the defendant, the caſe was argued 
on two ſeveral days, by Dunning, and 
Buller, for the plaintif, and Wallace, 
and Baldxwin, for the defendant. "The 


two points made for the defendants. 
were : 1, 'That there was no departure 


till after the day in the warranty : 
2. That if there was, the going to 


Bluefields was a deviation. After the 
firſt argument, Lord Mans#1tLy, 
ſaid it ſeemed to be a new queſtion, 
whether a ſhip going expreſsly for the 
purpoſe of getting convoy, out of the 
courſe of the voyage, 1s to be conſi- 
dered as in the proſecution of the voy. 
age inſured, or whether this is a devia. 


tion. He therefore direQed that the _ 


cauſe ſhould ſtand over to look for caſcs 
on that ſubjeR. 

The general ſcope of the argument 
for the plaintiff, was as follows : 

1. It was urged at the trial, by the 
defendant's counſel, that it 1s the prac. 
tice of ſhips in the Y2/-India trade to 
ſail from port to port for the purpoſe of 
taking in different commodities, and 
till they finally depart from 
the laſt port, they ftill are | 368 } 
conſidered as continuing at 
the iſland ; but, in this caſe, the ſhip 
had completed her cargo, had all 
her papers on board, and had nothing 
further to do at ZFamaica. It was ſaid, 
that, 1f ſhe had ſailed from Jamaica, 
the embargo never could have reached 
her to ſtop her voyage ; but that pro- 
poſition 15 not a clear one. If ſhe had 
not failed fo far as to be beyond the 
reach of the guns, ſhe would have been 
compelled to return, and, in fa&, 
many ſhips of this fleet were forced 
back after they had ſailed. 2. If there 
was an inception of the voyage on the 
departure of the ſhip from Sz. Anne's, 
her going to Bluefields, for the expre/; 
and /o/e purpoſe of meeting with con- 
voy, was no deviation. To be ſure, 


as Blueficlds 1s on the oppoſite fide of 


the iſland, and out of the dire& courle, 
there was an adZual deviation ; but if it 
was for a juſtifiable reaſon, it was no 
deviation in the ſenſe in which the word 
1s uſed when applied to inſurances. 
Whenever a ſhip does what 1s-beneh- 
cial to all the parties intereſted, it 1s as 
much within the meaning of the policy, 
as if expreſſed in words. A deviation 


which vacates the policy, mult be. 


ſomething injurious to the underwriter, 
ſomething which expoſes him to a n% 
which he did not mean to inſure. There 
was no occahion for any particular 

Clauſe 


(F ) Yide Lilly v. Ewer, fipra, þ. 72. 
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clauſe in the preſent policy ſpecifying 
that the ſhip might go to Bluejields to 
Join the convoy. 'The underwriters 
knew, and it muſt have been underſtood 
by all parties, that Bluefie/ds was the 
place of rendezvous. lt 1s no port; 
no motive of trade occaſioned the ſhip's 

oing there ; and, to decide whether a 
Cory from the direct courſe of a 
voyage, 1s in law a deviation, the ob- 
jet of ſuch departure, its tendency, 
and effeRt, muſt be taken into conſider- 
ation. In the caſe of Motzeux v. The 
London Aſſurance Company (g), the in- 
ſurance was from Fort S:. George in the 
Eaft-Indies to Londen; but the ſhip, on 
her arrival at Fort St. George, being 
leaky and unable to proceed for ' £u- 
rope without repairs, {he went back all 
the way to Bengal for the purpole of 
being repaired. Yet, as this was 
thought neceſſary for the intereſt of all 
concerned, and was not done for any 
purpoſe of trade, the underwriters 
were held to be liable, although no- 
thing was ſaid in the policy about leave 
to go out of the inſured courſe for the 
fake of repairs. Here, in like man- 
ner, the deviation was necetfary, and 
not for the ſake of trade. The ſame 
reaſon applies to every caſe where the 
act is for the benefit of all concerned. 
| Suppoſe the ſhip, in the courſe of her 
voyage, 
point of ſailing into the midft of a fleet 
of privateers ; ſurely ſhe would be war- 
ranted in going as far to the right or 
left as ſhould be neceſſary to avoid the 
danger of capture. In all the reported 
caſes of deviation for the ſake of con- 
voy, (which are but two or three,) 
titere was, it 1s true, an expreſs Ware 
ranty to depart with convoy, wiz. in 
Bond v. Gonſales (h), Gordon v. Morley 
(i), and Stevenſon v. Snow (&) ; but, 
in the preſent caſe, there 1s what 15 
tantamount to ſuch a warranty, The 
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were to find herlelf on the 


308 
premium was to be leſ- I 78 O 
ſened if the ſhip ſhould : ; 
fail with convoy. That Tanttos 
event therefore was 20N : 
fnanifeſtly in the con- aoainſt 


tratting parties, and 
was provided for in the 
contract ; and the ſhip could not de- 
part with convoy without going te 
Bluefielas, In the other caſes, if the 
ſhip departed without convoy, the un- 
derwriters were not to be liable at all. 
In the preſent, they were to continue 
hable, but it was to be in a leſs de- 
gree. 'There 1s therefore a literal dif- 
terence ; but, as to the queſtion now 
before the court, the former caſes 
agree 1n principle, and ſubſtance, with 
the preſent. In the caſe of Pelly v. 
The Rozal Exchange Aſſurance Com- 
pany (1), the whole doCtrine on the 
ſubjet of the preſent queſtion was 
very fully diſcuſſed at the bar, and by 
the court, It was there ſtated in the 
caſe, as a material fat, that what was 
done was prudent, and for the general 
benefit of all perſons concerned in the 
ſafety of the ſhip." The argument and 
deciſion went, 1. upon the _ 
acts being in the uſual [ 36g ] 
courſe, and, therefore, ſuch | 

as muſt have been in the knowledge of 
the underwriters, and that what 1t 1s 
known muſt be done is as much co- 
vered by a policy as if it were ex- 
preſsly mentioned (zz) ; and, 2. upon 


' 1ts being found to have been ex juſta 
cauſa, and for the general benefit (x). 


Thoſe principles are perfeRaly applica- 
ble here. "The maſter looked at. the 
ſame end; the ſafety of the property 
inſured. There, the ſhip was to be 
refitted, which was neceſſary for her 
ſafety. Here, ſhe was to be proteQted- 
againſt enemies and pirates. In ſhort, 
nothing was done which the inſurers, 


if 


(gz) Canc. 6 Dec. 1739. 14th. 545. 
(4) At N. Pr. 14 Feb. 1704. Be- 
fore Holt. Ch. F. 2 Salk. 445. 


(;) At N. Pr. H. 20 Ges. 2. before 
Lee, Ch. F. 2 Str. 1265. 
(&) B. R. M. 2 Geo. 3. 3 Burr. 


1237. Buller alſo mentioned a caſe of. 
A 


Le Feure v. Bradſhaw, C. B. H. 
3 Geo, 3. of the ſame fort. 
(1) B. R.E. 30 Gee. 2, 1 Burr. 34'. 
Tierney v. Etherington there cited, 
1 Burr. 348. | 
(i) 1 Burr. 350. 
'{n) 1 Burr. 351» 
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* 780, if they had known and 
Tek ; been conſulted, would 
: not themſelves have 


I x64-b direted. It may be 
againſt ſaid, that the word ne- 
by, TIDY c-/ity 15 uſed in ſome of 


the caſes, and that here 
no neceſlity exiſted. 
.'To be ſure there was not any phyſical 
neceſſity, but there was a neceflity in 
the ſenſe in which the word 1s made 
uſe of in thoſe other caſes. 'Fhe riſk 
. was diminiſhed in a much greater pro- 
portion, by the failing with convoy, 
than was counterbalanced by the ſtipu- 
lated return of premium. 
The arguments for the defendant 
were to the following effec. 
_ The parties did not know from what 
part of the ifland the ſhip would fail, 
and, therefore, they inſured at and 
from Jamaica in general. Bluefields 1s 
as much im Jamaica as St. Aune's; and 
the ſhip was certainly protected under 
the word © a/”” mm going from the one 
place to the other. But the under- 
writers would not jnſure the voyage 
home unleſs ſhe ſhould have departed 
by a certain day. *This was the very 
foundation of the contract, and the 
reaſon was, becauſe the riſk is greater, 
_ and the premium riſes of courſe, if the 
ſhip continue longer, ſo as to be ex- 
poſed to the tempeſtuous weather in the 
end of the year. "The argument from 
the retarn of premium to be made in 
caſe of {ailing with convoy is a fallacy, 
'The underwriters. only meant that if 
the ſhip ſhould, within the time ſpeci- 
fied, depart under that proteCtion from 
the war-riſk, they would, in ſuch cale, 
inſure the voyage for a ſmaller confider- 
ation. The caſe is very different 
when. there is an expreſs warranty to 
depart with convoy, for then, as the 
party inſuring muſt be ſuppoſed to 
krow where the convoy will be ſta- 
tioned, the ſhip 1s, from the nature of 
the thing, inſured from the port of 
loading to the rendezvous for convoy. 
The argument for the plaintiff would 
have held equally if the captain, hav- 
Ing gone to Bluefields, and not having 
tound convoy there, had remained vo- 
luatarily waiung for convoy till long 


after the day ſtipulated, and when the 
dangerous hurricanes had begun. How 
can the inſured, or this court, fay, that 
the underwriter ſhall be obliged to con. 
ſider 1t as more for his intereſt that the 
ſhip ſhould fail later in the ſeaſon but 
protected from capture, than earlier, 
and leſs expoſed to tempeſt, but more 
to the danger of capture ? If the ſhip 
had been diſabled by a ſtorm at S7. 
Annes and kept till the 2d of Auguſt, 
the underwriters would not have been 
Bable...:.: 

Lord MansFitELD,—lT am glad this 
caſe has been ſo fully and ably argued, 
It came on by the candour of the par- 
ties, in the faireſt way. After the 
verdict was brought in, the foreman 
told me, that at leaſt 1c0,000 /. de- 
pended on it. Some things are very 
clear. 'The policy was made on the 
20th of Auguſt, on the contingency of 
a fat, which mult have happened one 
way or the other, beſore the making 


of the contraQ, and which nothing that 


has happened fince could alter. 'The 
port from which the ſhip was to fail, 
was, if I may uſe the expreſſion, the 
whole ifland of Jamaica. The words 
*« at famaica*”” mm the policy mean 
from port to port. It is a queſtion of 
fact whether ſhe ſailed from Jamaica 
before the firit of Augu/t. "There 1s 
no latitude, no equity, no conftruction 
that can ſupply the place of that fact. 
Certainly if ſhe had been detained at 
St. Anne's beyond that day, though by 
proper reaſons, —as for neceſſary re- 
pa'rs, tempeſtuous weather, to avoid 
an enemy, &c.—the inſurance on the 
voyage home would have been at an 
end. On the other hand, if ſhe had 
broken ground on the voyage from fa- 
maica, and had been put back by 
ſtorm, an embargo, or an enemy, and 
had then been under a neceſlity of ſiay- 
ing till Sepzember, ſtill there would have 
been a failing within the meaning of 
the contrat, This was the fact in an- 
other ' caſe, (T hellufſon v. Ferguſſon,) 
tried before me immediately after the 
preſent. The ſhip Hero was warranted 
to ſail from Grenada between the 12th 
of January and the 1 of Augy/t. On 


the 1 of Auguſt ſhe had juſt gut _ 
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ſail, (having all her cargo and clear- 
ances on board,) when an embargo 
was laid on, and the Captain told 
he would be fired upon from the 
fort if he proceeded. He there- 
fore ſtopped, and was detained be- 
yond the day, I held this to be a 
departure. A verdi& was found for 
the plaintiff, and there has been no 
motion for a new trial *, "The whole 
queſtion turns upon this ; did the voy- 
age from Tamaica begin from $67. 
nne's or from Bluefields ? When a 
_ voyage 1s once begun, the going a little 
out of the way may be a benefit to all 
concerned, and therefore no deviation, 
Another point very material here 15s, 
that as the ſhip was proteQed during 
her ſtay at Zamazica, ſhe had a right to 
go to Bluefields, or all round the iſland. 
If the inſurance had been at and from 
_ the port of Sz. Anne, warranted to fail 
on or before the firſt of 4yg#uft, the caſe 
might have been different. 'The court 
withes to conſider this cale farther, and 
to give ſuch an opinion on the real 
merits as may direct the judgment of 
the perſons intereſted in all the cauſes 
a*pending on this policy. 
Aſton, Juſtice, —1 am glad the court 
takes time to conſider. At preſent it 
appears to me to be'a mere queſtion of 
fact, whether the ſhip ſailed, 50nd fide, 


from Jamaica on or before the firit of 


Auguſt. It is a different caſe trom de- 
viations occaſioned and excuſed ex zu/ta 
cauſa, ſuch as ſtorm, avoiding an ene- 
my, &c. Here did the ſhip ſail from 
Jamaica when ſhe left Sr. Anne's, or 
only when ſhe left Bluefelds 5 It ſhe 
had gone to Bluegfelds to join the 
convoy, and had not met with any, 
ſhe could not have ſtaid there to wait 
for it. i 
Willes, Juſtice, The queſtion 1s 
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certainly a queſtzon of 
fat, and $i the deci- F 790. 
fion of the jury. If Tr de 
the ſhip had found-no nn phel 
convoy at Bluefeelds, PEP 
ſhe muſt have proceed- IK, 40 
ed, or, having found * 
convoy, if the had 
been detained there waiting for other 
ſhips, this would have exempted the 
underwriters, C1 
Some days afterwards, Lord Ma ns- 
FIELD delivered the opinion of the 
court as follows. — Upon confideration 
of all the circumſtances of this caſe, 
we are ſatisfied that the voyage from 
Famaica to England began from Sr. 
Anne's. On failing, the ſhip had no 
object but to make the beſt of her way 
to England, ſhe touched at Blueficlds 
only as being the ſafeſt way ſhe could 
take, It 1s manifeſt, from the value 
of the property depending on this trial, 
that it was conſidered by all the other 
ſhipping as the ſafeſt meaſure to be ob- 
ſerved, and that the contrary would 
have been unwiſe and imprudent. The. 
great diſtinction (and on which we 
found our opinion) 15, that ſhe left 
St. Anne's for England, with her cargo, 
papers, maſter, &c, on board, and did 
not ſail to Bluefields as a dittin& port, 
If ſhe had gone there for any purpoſe 
independent of the immediate proſecu- 


tion of her voyage, as, for inſtance, 


to take in water, /ettes, or even to 
wait for convoy, none . being there, 
that would have made a great differ- 


ence; there would then have been a © 


coaſting voyage to Bluefelds, and an- 
other from thence to England. But 
here we think the only obje& was to 
take the ſafeſt courſe to Eng/and from 


Ot, Anne's. | | 
The rule made abſolute. 


M 


* The queſtion, in that cauſe of 7 hel- 
I:ffon v. Ferguſſon, came on in the form 
of an ation for a return of premum. 
There were two policies ; one with a 
warranty that the ſhip ſhould ſai} on or 
before the firſt of Auguſt ; the other, 
which was made afterwards to provide 
for the event of hex not ſailing on or 
before the fr/t, contained a warranty 


to ſail on or after the ſecond of Juguſt. 
"The ſhip, atter ſhe had been forced 
back, obtained leave to 1ail again on 
the third, which ſhe did, and arrived 
ſafe, upon which the inſured brought 
this ation againſt the underwriters on 
the ſecond policy, on the ground raat 
the riſk inſured by them had never 
commenced. | | 
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CASES IN EASTER TERM 


L—— A HoARE and Others aga:n/? Dawes and 


Saturday, 22d 


April. 


To make a 


man hiable as 


a partner, 
there muſt 
either be a 
contract be- 
tween him 
and the of- 
tenfible per- 
ſon to ſhare 
Jointly in the 
ps and 
ols, or he 
muſt have 
permitted 
the other to 
make uſe of 
his credit, 
and to hold 
him out as 
one jointly 
anſ{werable 


with him If, 


[5392.3 


Another. 

HIS was an action for money lent and advanced, which 
was tried before Lord MansFIELD, at the laſt vittings 

at Guildhall (a), and a verdict found for the defendants, 
On Friday, the 14th of Apru, the Solicitor General obtained 
a rule to ſhew cauſe why there ſhould not be a new trial ; 
and, this day, the caſe came on to be argued; when the 
faCts appeared, from his Lordſhip's report, to be as follow:— 
'The plaintiffs, who were bankers, had advanced a ſum of 
money on certain tea-warrants of the Eaft-India Company 
to Contencin a broker who depoſited the tea-warrants with 
the plaintiffs as a ſecurity, and alſo gave them his note of 
hand for the ſum advanced. He had been employed by a 
number of perſons, of whom the defendants were two, to 
purchaſe a lot of tea at the Ea/-India Company's ſale, of 
which they, (together with himſelf,) were to have ſeparate 
ſhares, the lots being, in general, too large for any one 
dealer. "The practice at ſuch ſales is, for the Company to 
give a warrant or warrants to the broker or purchaſor, for 
the delivery of the quantity of tea purchaſed, on payment 
being made. At the time of the fale, 25 /. per cent. is ad- 


vanced, and is forfeited, unleſs the whole is paid on the 


third, which 1s the /aft, day of payment. If paid ſooner, 
allowance is made for prompt payment. 'The warrants are 
often pledged, and money raiſed upon them ; generally 
conſiderably leſs than the ſuppoſed value of the tea. It 
happened, however, in this inſtance, between the time of 
the depoſit of the warrants with the plaintiffs, and the time 
when the payment was to be made at the [nd:a Houſe, that 
the value of the tea ſunk ſo much as to be conſiderably wn- 
der the amount of the ſum advanced. 'The broker, in the 
mean time, had become a bankrupt, and had informed the 


plaintiffs who his employers were, all of whom, except the 
defendants, were ſince either dead, or become bankrupts, 
'The ſhares of the defendants were to be two fixteenths of 


the whole lot. —The ground of the action was, that all the 
employers of the broker were to be conſidered as partners, 
and jointly and ſeverally liable for the whole. 'The defend- 
ants owed nothing upon their own two fixteenths. "There 
was not any joint concern in the re-diſpoſal of the tea. 
'Fhe defendant produced ſeveral bankers and brokers, (of 


whom Cortencin was one,) who ſaid, they had had frequent 


tranſ2CQtions of this ſort, (it being a very uſual ſpeculation,) 
and they always underſtood, that the only ſecurity was the 
pledge, and the perſonal ſecurity of the broker, unlels 

| where 


(a) Friday, the 3d of March 1780. 
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where the principals were enquired after, and declared, 


which was very rarely done. 'Fhat, as the praCtice was to 
advance conſiderably under the ſuppoſed value of the tea, 
and it-was alſo uſual to ſtipulate, that, if the money was 
not repaid within a certain time, the lender might ſell, the 
warrant was of itſelf a general and ſufficient ſecurity. 
Contencin ſaid, that tea-warrants were conſidered as caſh, 
and paſſed by delvery. On the other fide, in anſwer 'to 
this evidence, (the plaintiffs having, at firfl, reſted their caſe 
on the fact, that there were perſons behind the curtain, for 
whom the broker aCted,) two witneſſes were called. One 


of them, one Cartony, a tea-dealer, ſwore, that a broker 


had once borrowed ſome money for him on tea-warrants, 
from the plaintiffs, and that the value of the tea having 
fallen under the ſum advanced, and the broker having 
failed, he had paid the difference, conſidering himſelf as 
liable. "The other was a perſon who had alfo dealt in tea, 
and in loans of this ſort, and he ſwore, that his idea had 
always been, that the perſons behind the curtain were 
liablez but, upon croſs-examination, he ſaid, he never 
knew any loſs happen, nor any demand actually made, on 
the broker's employers. 

Lord MaNnsFIELD ſaid, when the rule was moved for, 
that he was very glad the motion had been made, that the 
queſtion might be re-confidered. 'That, at firſt, at the 
trial, he was of opinion with the plaintiffs, thinking this 


372 


1780. 
Coen mmnmed 
Hoare 
againſt 
DawEs. | 


was a caſe of ſleeping partners, but that, before the end 


of the cauſe, he was very clear, that the different employ- 
ers were only liable for their own ſhares. 

'The Solicitor General, Dunning, and Davenport, for the 
plaintiffs : = Bearcroft, Lee, and Wood, for the detendants. 

Lord MaxsFiELD, —I conſidered this, at firſt, as a caſe 
of dormant partners. 'The law- with reſpe& to them, is 
not diſputed, viz. that they are liable when diſcovered, 
becauſe they would otherwiſe receive uſurious intereſt with- 


out any riſk ; but, towards the end of the cauſe, the nature 


of the tranſaction, and of theſe loans, was more clear! 

explained, and I was ſatished with the verdict, and am 
now confirmed in my opinion. 'The evidence of Cartony 
is irrelevant, becauſe he ſaid the broker borrowed the mo- 


ney for him ; and, beſides, he did not diſpute the demand. 


Is this a partnerſhip between the buyers ? I think it is 
not ; but merely an undertaking with the broker by each, 
for a particular quantity. 'There 1s no undertaking by one 


to advance money for another, nor any agreement to {hare 


with one another in the profit or loſs. 'The broker under- 
takes to buy and ſell, but makes no advance without the 
ſecurity of the tea-warrants, which are conſidered as cath, 
and paſs by delivery, like #9/-1ndia bonds. "Theſe war- 
rants are pawned with the lender, but the broker has no 

Aa\4 power 
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1780. power to pledge the perſonal ſecurity of the principals. 
| He cannot ſell the warrants, and borrow more money on 

Hoare Afuch perſonal ſecurity. It makes no difference, whether 
againſt ſpecific tea, or the warrants, are delivered at the ſale. It 
Dawzs. would be moſt dangerous, if the credit of a perſon, who 
engages for a fortieth part, for inſtance, ſhould be conſi- 
dered as bound for all the other thirty-nine parts. Nor 
hec in federa veni. The witneſſes did not merely ſpeak to 
opinion, but to matter of fat, and their own dealings, 
They ſaid, the money was lent to the broker alone. Some- 
times, ince2q, lenders have required to know the princi- 
pals 3 zhey did not truſt the broker alone ; but all others 
who do not aſk after the principals do. "The note is given 
as a collateral ſecurity perſonally by the holder of the war- 
rant, not in the character of a partner with other perſons, 
Nor as a broker for them. 

WILLES, and ASHHURST,  Fulices, of the ſame opinion. 

BULLER, PFuftice—This 1s a very plain caſe. The 
plaintiffs had no reaſon to conſider the broker as a partner 
with the other perſons, for though he had a ſhare, he did 
not act or appear as a partner, nor were they partners as 
among themſelves. 'They had never met or contracted to- 
gether as partners. If this tranſaQion were ſufficient to 
conſtitute a partnerſhip, a broker would have it in his 
power to make 500 perſons partners, who had never ſeen 
nor heard of one another, or might, at his pleaſure, con- 
vert his principals into partners, or not, without any autho- 
rity from them, by taking joint or ſeparate warrants. 
The rule diſcharged [0F}. 


[1] Yige Coape v. Eyre, C. B, T. with coſts, the Lord Chancellor bong 

28 Geo. 3. Ho Bl. 37. In the caſe of of opinion, that it was merely a queſ- 
Hoare v. Dawes, the plaintiff had firſt tion of law. Hoare v. Contencin, Canc. 
filed a þillin eqQuitys which was diſmiſſed H. 19 Ge. 3. 1 Br. Ca. in Ch. 27, 


[ 374 ]. 
= da The Company of CappanTans. Br1cKk- 
MAKERS, BRICKLAYERS, TYLERS, and 
PLAISTERERS, Oc, of Sbrew/bury gain 
HAYWARD. 


To prove the T H18 was an action on the caſe, againſt a carpenter, for 


Exiſtence of the breach of a cuſtom, which was laid to be, That 
an aggregate 
corporation None but members of the company, (being a corporation 


conſiſting of by preſcription,) or their apprentices, or journeymen, ſhould 
different | exerciſe, 
trades, ene | | 

tries of admiſſions into the ſeparate rnvden, as © jnto the company of carpenters, 
« into the company of plaiſterers, &c.”* are evidence to be left to a jury. ——A perſon 
who has acted in breach af an alleged cultom is nat a cCOMPRGUT _ to diſprove 
the exiltence of the cuſtom, 
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exerciſe, in Shrewſbury, or within a certain diſtri round 
that town, any of the trades mentioned in the title of the 
company. The cauſe was tried at the laſt afſizes for Shrop- 
Ire, before HEATH, Serjeant, and a verdict found for the 
plaintiffs. On Thur/day, the 13th of April, Howorth ob- 
tained a rule to ſhew cauſe, why a nonſuit ſhould not be 
entered, or a new trial granted z and the caſe came on 
to be argued, this day, by Bearcreft, for the plaintiffs, and 
Howorth, for the detendant. | | 
I. The ground for the nonſuit was, that the plaintiffs 
had not proved the exiſtence of fuch a company as that de- 
ſcribed on the record. 'Phe evidence on this head conſiſted 
of entries of admiſſions, (ſome as far back as the reign of 
Henry 8.) of perſons, ſome into the carpenters company, ſome 
into the bricklayer company, ſome into the plarfterer? com- 
pany, &c.; of inſtances .of fines paid for having worked 


in thoſe trades, without being free of the carpenters com- | 


pany, of the bricklayer company, &'. ; and of the teſti- 
mony of one witneſs (who was only twenty-four years of 
age) who faid, he had been employed to cail meetings of 
the company, and that they were called by the aggregate 
name ſtated in the declaration. 'The Judge told the jury, 


that the companies might be diſtin& corporations for ſome. 


purpoſes, and yet form but integral parts of one great 
corporate body ; that ſuch a corporate body might legally 
exiſt ; and whether, in fact, it did exiſt, was a queſtion 
for their deciſion. For the defendant it was objeCted at 
the trial, and now, that the evidence given was only proof, 
at moſt, of ſeparate incorporated companies, there being 
no inſtances of admiſhons into the aggregate body ; no 
common ſeal; nor any proof of any corporate parole aCt 
done by them. "Che evidence of the witneſs was ſaid to be 
of ſo recent a nature, that it ought not to have had any 
weight. 2. The ground for a new trial was, that a com- 
petent witneſs was rejected, who was offered on the part 
'of the defendant, and that many others of the fame de- 
ſcription were ready to have been produced. The witneſs 
rejected was reſident in Shreww/bury, and was called to prove, 
that he had worked without moleſtation as a carpenter in 


Shrew/bury, although he was not tree of the company, nor | 


an apprentice or journeyman. The Judge thought the 
witneſs was incompetent. For the defendant it was con- 
tended, that he was not intereſted in the care, and that if 
the ſort of intereſt he might have could render him incom- 
petent, there could be no ſuch thing as a diſintereſted wit- 
neſs in ſuch a cauſe, the only perſons likely to know the 
facts applicable to the caſe, being either perſons who had 
worked themſelves in breach of the ſuppoſed cuſtom, or 
who hath employed others ; .and, if the firſt claſs were 

; | conſidered 
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CASES IN EASTER TERM 


conſidered as intereſted, becauſe liable to be ſued, the fame 
objeQtion might be made to the ſecund. 

The court thought it unneceſlary to hear the counſel for 
the plaintiffs. | 

Lord MansFIELD,—1. It was properly left to the jury 
to conſider, whether the evidence produced was ſufficient 


_ to ſhew, that there was ſuch a company ; for that was a 


mere queſtion of fact; and zhey were to decide on its ex- 
iſtence, and whether it was originally created by a charter 
from the crown, or was only a voluntary ſociety. 'There 
was evidence of its exiſtence as a corporation. 2. The 
witnefles rejected were clearly intereſted in the queſtion. 
If the company had failed in eſtabliſhing the cuſtom, they 
would have been diſcharged from actions to which they 
are hable for the breach of it. | 
WILLEs, and ASHHURST, Fuftices, of the ſame opinion, 
BULLER, Fuftice,—1. Whether there be any evidence, is 
2 queſtion for the Judge. Whether /ricient evidence, is 
for the jury. 2. 'The objeCtion to the witneſs produced 
for the defendant was certainly deciſive ; nor 1s it true, 
that he could have had no other ſort of witneſſes. 'The 


employers might have been witneſles. 


The rule diſcharged. 


Eppowzs, and Another, again? HoPKINs and 
Another, Executors of HARRIS. 


A SSUMPSIT, tried before Lord MAansFIELD, at Gruild- 
| hall, at the Sittings after laſt M:ichaelmas 'Verm. The 
declaration contained. ſeveral counts; ſome upon promiſes 
made by the teſtator, others on other promiſes by the de- 
fendants themſelves. 'To the firſt ſet of counts plene admini- 


frravit was pleaded, and the general iſſue to the others; 
and, the jury having- found for the plaintiffs with 147 /. 


damages, a general verdict was entered by the officer. 

At the trial, the only queſtion was, whether the plain- 
tiffs were intitled to intereſt on the value of goods ſold by 
them to the teſtator. 'They were wholeſale linen-drapers, 
and the teſtator an American merchant, and it appeared to 
have been the uſage of the American trade, for merchants 
here to allow to their American correſpondents twelve 
months credit, and then to charge them five per cent. for 
intereſt, and for the tradeſmen here, to allow the merchant 
fourteen months credit, and then to charge five per cent. 


This was hardly diſputed by the defendants, and his Lord- 
| ſhip held, that though by the common law, book debts do 


not of courſe carry intereſt, it may be payable in conſe- 
|  quencc 


# 
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quence of the uſage of particular branches of trade; or of y 780. 
a ſpecial agreement ; or, in caſes of long delay under vex- 
atious and oppreſhve circumſtances, if a jury in their diſ= Eppowes 
cretion ſhall think fit to allow it [0F]. But none of the againſt _ 
articles for which the teſtator was indebted to the plaintiffs Hoyx 1g. 
had been delivered fourteen months before his death, ſo that 
no intereſt was owing when he died, and the defendants 
contended that the uſage did not bind the executors. Lord 
MANSFIELD, however, and the jury, thought otherwiſe. 
In the laſt term, the Solicitor General obtained a rule to 
ſhew cauſe, why the judgment ſhould not be arreſted, on 
the ground that the verdict was general, and the counts 
inconſiſtent, and ſuch as require different judgments to be 
entered, viz. judgment de bonts teſtatoris on thoſe where the 
promiſes were laid to be by the teſtator, and de bonzs pro- 
priis on the others. —Some time afterwards, Baldwin, for 
the plaintiffs, obtained a croſs rule, for the defendants to 
ſhew cauſe, why the poftea ſhould not be amended by the [ 377 J 
Judge's minutes, and a verdict entered for the plaintiffs 
only on the counts to which the evidence given at the trial 
applied, and for the defendants on the others. —Both theſe 
rules came on to be argued this day. 
 'The Solicitor General, for the defendants, infiſted, that, 
if the court were to alter the poſtea, they would, in fact, 
do what was- properly and excluſively the province of the 
jury, for that the yerdict would then be the act of the 
court. | 
Lee, for the plaintiffs, contended, that this was not 
a new fort of application, and cited a caſe of Newwcombe 
v. Green, in Strange (þ), where it appeared by the Judge's 
minutes that the jury had found for the plaintiff with 
2741. 11s. damages, but the ofhcer only entered a verdict 
with 1s. damages, and the court directed an amendment 
to be made according to the Judge's minutes [11]. 
Lord MaNsFIELD faid, it was impoſhble to believe 
there was ſuch an abſurdity in the law, as that a mere 
miſtake of the officer thould be without a remedy, and 
_ that neither the judge nor jury could poſhbly have pro- 
ceeded on what there was no evidence of before them : 
and he mentioned a caſe of one Gzb/on who had been tried 
for robbing Mr. Francis, and convicted, and x miſtake 
being diſcovered in the verdict, upon conſultation with all 
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__ [t5] Ya: Orrv. Churchill, C. B, E. court thought material, but which were 
29 Geo. 3. H. Bl. 227. 232. not found in the ſpecial verdi, were 


(2) B. R.M. 17 Gee. 2. 2Str. 1197. proved at the trial : but the court di- 
1i] Vide Maye v. Archer, B. R. E. rected the verditt to be amended in 
8 Geo. 1. 1 Str. 513. 515. where a that reſpet. Yide alſo Bozs v. Bois, 
wenire- de novo was moved for, on an B, R.T, 16 Car. 2. 1 Lev. 134. 
aftidavit, that certain fats, which the 
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1 180, the Judges at his chambers, it was correed from minutes 
1 , ſigned by the jury, and the priſoner executed. 

RnppDowts BULLER, 7uftice, ſaid, there was this diſtinCtion, that, 

againſt if there was only evidence at the trial upon ſuch of the 

.Hoyxins. counts as were good and conſiſtent, a general verdi& 

might be altered from the notes of the Judge, and en- 

tered only on thoſe counts; but that, if there was any 

evidence which applied to the other bad or inconſiſtent 

counts, (as for initance, in an action for words, where 

ſome actionable words are laid, and ſome not actionable, 

and evidence given of both ſets of words, and a general 

verdict,) there the Poffea could not be amended, becauſe 

it would be impoſſible for the Judge to fay, on which of 

the counts the jury had found the damages, or how they 

had apportioned them : "That, in ſuch a caſe, the onl 

{ 3738 ] remedy 1s by awarding a venire de nowo [12]. He men- 

tioned an inſtance where Sir Fletcher Norton had moved 

for and obtained a wemre de novo, in a caſe of that 

ſort [13]. | 

'The rule to arreſt the judgment was diſcharged, and the 

other rule made abſolute ; but, on the payment of coſts, 

including thoſe of the motion in arreſt of judgment. 


[12] Vide Auger v. Wilkins, B. R. be according to an ancient rule of court, 
M. 6 Geo. 2. Barnes, quarto edition, [13] Yide Grant v. Aſtle, T. 21G. 3. 
478. where this was done, and ſaid to zrfra, 722. 


Taſty,  BLACQUIERE and Others, Aſſignees of SamP- 
Ms s80N and Another, Bankrupts, againſt 
HawxiNs, Aſſignee of WoOOLDRIDGE, a 
Bankrupt. | 


A prohibition O* a motion for a prohibition to the Mayor's Court 
does not lie in London, . the caſe appeared to be this : Wooldridge 
after ſentence, nq Kelly were indebted to Meſlrs. Sampfons to the amount 


of re ſaiAion of 4000/7. and, the Sampſons having become bankrupts, 
appear on the the plaintiffs were choſen aſſignees under their commithon, 
face of the pro- in which character they brought an aCtion of debt in the 
4 <16Þs. 6g Mayor's Court againſt Woeldridge and Kelly, (the firſt of 
- fakes notice of WHOM Was alſo a bankrupt, and the defendant Hawkins 
ſuch cuſtoms his ſurviving aſhgnee). 'Che ſerjeant at mace, to whom 
of London as ap- proceſs was directed to ſurmmon Wooldridge and Kelly to 
cal goes 5 1 appear, returned that they had nothing within the city or 
by the record- liberties, by which they could be ſummoned, nor were 
er.—Inferior to be found within the ſame, © and they being ſolemnly 
courts cannot called, did not appear, on which the plaintiffs alleged, 
EO) a new that the defendant owed to Woeldridge and Kelly the fum 
Wis: * of 4o0oo/l. and then had the ſame in his hands as their 


proper 


IN THE "TWENTIETH YEAR OF GEORGE: III. 


proper money, and therefore prayed proceſs againſt him, 
to attach him by the ſaid 4000/7. that he might appear 
in that court, and thereupon they proceeded by way of 
foreign attachment againſt him.” "The defendant pleaded 
that he had no money of Wooldridge and Kelly in his 
Hands; and the cauſe being tried before Glynn, Serjeant, 
then recorder of London, it appeared in evidence, that 
1041/. tos. 2d. belonging to the partnerſhip eſtate of 
Wooldridge and Kelly, was in the hands of the defendant, 
but that it came to him as the aſſignee of Wooldridge under 
the commiſſion, ſo that he was only a truſtee for Woul- 
 dridge's creditors at largez on which ground it was con- 
. tended, at the trial before the Recorder, that this being 
truſt-money, was not the fſubjeCt-matter of a foreign 
attachment. A verdict however was found, and judg- 
ment entered, for the defendant, for the 1041/7. 10s. 24. 
and execution awarded. 'Fhefe facts were ſet forth in 
the ſuggeſtion. Before this application for a prohibition, 
the defendant had moved for a new trial, and in arreſt of 
judgment, in the Mayor's Court, but without ſucceſs. 
Adair, Serjeant, who had ſucceeded Glynn as Recorder, 
refuſed the new trial, becauſe there was no report of the 
evidence, by his predeceflor, and becauſe it had, he ſaid, 
been ſettled that an inferior .court can only grant a new 
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| trial on the ground of ſurprize in ' obtaining the firſt | 


verdict, which was not pretended in this caſe,  _ 

On Thurſday, the 20th of April, the Solicitor General 
and Sylveſter thewed cauſe.—They contended, that the 
application came too late, for that, after ſentence or judg- 
ment, the court will never grant a prohibition, unlels the 
want of juriſdiction in the inferior court appear on the 
face of the proceedings themſelves. For this, they relied 
on Argyle v.. Hunt, in Strange (q). Here, they faid, the 
objeCtion was founded on matter dehors the proceedings. 
If, in this caſe, the defendant had thought the facts did 


not ſupport the attachment, he might have tendered a 


bill of exceptions at the trial, but certainly one half of the 
money come to the defendant belonged to Ke//y in his 
own right, as he was not a bankrupt, and was therefore 
lhable to the partnerſhip debts, and the plaintifts could not 
ſever the reſpective ſhares of the two partners, but were 
entitled to attach the whole, in like manner as, on a 

judgment 


(9) B.R.T. 5, Geo. 1, 1 Str. 187. 
[> S. P. Ladbroke v. Crickett, B. R. 
M. 29 Geo. 3. 2 Term Rep. 649. If 
the defence ſtated on the proceedings 
below, is ſuch, as, if true; ouſts the in- 
ferior court of its juriſdiction, (as where 
the party ſets up a modus in anſwer to 


a ſuit for tithes,) although there has 


been an interlocutory ſentence in favour 
of the parſon, and on an appeal that 
ſentence has been confirmed ahd coſts 
awarded, the party ſued may have a 
prohibition both to the original court, 
and to the court of appeal, to ſtay exe- 


 cution for the coſts. Darby v. Co/cus,. 


B, R. H, 27 Gee. 3. 1 T. Rep. 552. 
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1780. the Judges at his chambers, it was correQed from minutes 
, ſigned by the jury, and the priſoner executed. 
Reoowts BULLER, 7uftice, ſaid, there was this diſtinCtion, that, 
againſt if there was only evidence at the trial upon ſuch of the 
'Hoyxins. counts as were good and conliſtent, a general verdi& 
might be altered from the notes of the Judge, and en- 
tered only on thoſe counts; but that, if there was any 
evidence which applied to the other bad or inconfiſtent 
counts, (as' for initance, in an action for words, where 
ſome actionable words are laid, and ſome not actionable, 
and evidence given of both ſets of words, and a general 
verdict,) there the Poſtea could not be amended, becauſe 
it would be impoſſible for the Judge to fay, on which of 
the counts the jury had found the damages, or how they 
had apportioned them : "That, in ſuch a caſe, the onl 
remedy 1s by awarding a wenire de novo [12]. He men- 
tioned an inſtance where 5ir Fletcher Norton had moved 
for and obtained a wemre de now, in a caſe of that 
fort [13]. 
The rule to arreſt the judgment was diſcharged, and the 
other rule made abſolute; but, on the payment of coſts, 
including thoſe of the motion 1n arreit of judgment. 


C12] Vide Auger v. Wilkins, B. R. be according to an ancient rule of court, 
M. 6 Geo. 2. Barnes, quarto edition, [13] YVideGrantv. Aſtle, T. 21G. 3. 
478. where this was done, and faid to infra, 722. 


SE Anh | BLACQUIERE and Others, Aſſignees of Same- 
$80N and Another, Bankrupts, againſt 
HaAw&iNs, Aſhignee of WOOLDRIDGE, a 


Bankrupt. 
A prohibition N a motion for a prohibition to the Mayor's Court 
does not lie in London, the caſe appeared to be this : Wooldridge 


uſre Front and Kelly were indebted to Meflrs. Sampfons to the amount 
of -uriſdition of 4000/7. and, the Sampſons having become bankrupts, 
appear on the the plaintiffs were choſen aſſignees under their commiſſon, 
face of the pro- in which character they brought an aCtion of debt in the 
ang 40 Mayor's Court againſt Wooldridge and Kelly, (the firſt of 

whom was alſo a bankrupt, and the defendant Hawkins 
ſuch cuſtoms his ſurviving aſhgnee). "Che ſerjcant at mace, to whom 


of Lindon as ap- proceſs was directed to ſurumon Wooldridge and Kelly to 


pear to have  ,ypear, returned that they had nothing within the city or 


by the' record» liberties, by which they could be ſummoned, nor were 
er.—Inferior to be found within the ſame, * and they being ſolemnly 
courts cannot called, did not appear, on which the plaintiffs alleged, 
grant a NEW that the defendant owed to Wooldridge and Kelly the fum 
wial, of 40007. and then had the ſame in his hands as their 

| | proper 
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proper money, and therefore prayed proceſs againſt him, 
to attach him by the ſaid 4000/. that he might appear 
in that court, and thereupon they proceeded by way of 
foreign attachment againſt him.” "The defendant pleaded 
that he had no money of Wooldridge and Kelly in his 
hands; and the cauſe being tried before Glynn, Serjeant, 
then recorder of London, it appeared in evidence, that 
1041/. Tos. 2d. belonging to the partnerſhip eſtate of 
Wooldridge and Kelly, was in the hands of the defendant, 
but that it came to him as the aſſignee of Wooldridge under 
the commiſſion, ſo that he was only a truſtee for Wool- 
dridge's creditors at large; on which ground it was con- 
tended, at the trial before the Recorder, that this being 
_ truſt-money, was not the ſubject-matter of a foreign 
attachment. A verdift however was found, and judg- 
ment entered, for the defendant, for the 1041/7. 10s. 24. 
and execution awarded. "FTheſe fats were ſet forth in 
"the ſuggeſtion. Before this application for a prohibition, 
the defendant had moved for a new trial, and in arreſt of 
judgment, in the Mayor's Court, but without ſucceſs, 
Adair, Serjeant, who had ſucceeded Glynn as Recorder, 
refuſed the new trial, becauſe there was no report of the 
evidence, by his predeceflor, and becauſe it had, he ſaid, 
been ſettled that an inferior .court can only grant a new 
trial on the ground of ſurprize in obtaining the firſt 
verdict, which was not pretended in this caſe, - 

On Thurſday, the 20th of April, the Solicitor General 
and Sylveſter thewed cauſe.—Fhey contended, that the 
application came too late, for that, after ſentence or judg- 
ment, the court will never grant a prohibition, unlels the 
want of juriſdiction in the inferior court appear on the 
face of the proceedings themſelves. For this, they relied 
on Argyle v.. Hunt, in Strange (q). Here, they ſaid, the 


objeCtion was founded on matter dehors the proceedings. 


If, in this caſe, the defendant had thought the facts did 
not ſupport the attachment, he might have tendered a 
bill of exceptions -at the trial, but certainly one half of the 


money come to the defendant belonged to Kelly in his 


own right, as he was not a bankrupt, and was therefore 
lable to the partnerſhip debts, and the plaintifts could not 
ſever the reſpective ſhares of the two partners, but were 
entitled to attach the whole, in hike manner as, on a 

judgment 


(4) B. R.T. 5 Geo, 1, 1 Str. 187, been ananterlocutory ſentence in favour 
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> S. P. Ladbroke v. Crickett, B. R. of the parſon, and on an appeal that 
M. 29 Geo. 3. 2 Term Rep. 649. If ſentence has been confirmed ahd coſts 
the defence ſtated on the proceedings awarded, the party ſued may have a 
below, is ſuch, as, if true, ouſts the in- prohibition both to the original court, 
ferior court of its juriſdiftion, (as where and to the court of appeal, to ſtay exe- 


the party ſets up a modus in anſwer to cution for the coſts. Darby v. Co/eus,. 


a ſait for tithes,) although there has ZB, R. H, 27 Gee. 3. 1 T. Rep. 552. 
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Judgment and execution againſt one partner, the ſheriff 


muſt ſeize the partnerſhip goods. For this they cited 
Heydon v. Heydon (r). 

Dunning, Davenport, and Roſe, for the defendant, in. 
fiſted, that truſt-money 1s not within the cuſtom of Le 
don, as to foreign attachments, it not being in the hands 


of the garniſhee for the benefit of the original defendant. 


On a queſtion from Lord MansFiELD, they mentioned, 
that the cuſtom was certified by Starkey, Recorder of 
London, in 22d £9. 4. as ſtated in Rolles Abridgment (s), 
and that this makes no part of it. In Argyle v. Hunt, 
they faid, there was a concurrent juriſdiction. Here, if 
the money were to be paid under the attachment, the de- 


fendant would be {till accountable for it to the-creditors of 


Wooldridge. Neither Wooldridge nor Kelly themſelves 
could ſue the defendant for it. 'This 1s the only remedy 
in the defendant's power. Falſe judgment will not lie, 
becauſe the city court is a court of record; nor audita 
querela, becauſe nothing new has happened ; nor a writ 
of error, becauſe there is nothing erroneous on the face 
of the record. | 


Lord MansFIELD,—I think it impoſſible that this caſe 


can be within the cuſtom ; but the diſhculty is, that you 
are too late. 'The objection is not to the judgment, but 
to the verdict. The allegation is, « You have money of 
« Weoldridge and Kelly in your hands.” 'The defendant 
anſwers, © I have none.” "The faCt is found againſt him, 
and there is no bill of exceptions, nor ſpecial verdict, 
Inferior courts cannot grant a new trial. Nothing appears 
on the face of the proceedings to ground a prohibition. 
If the cuſtom had never. been certified, the ſuggeſtion 
might have ſtated the proceſs merely as contrary to the 


common law, and then the defendant might have ſet forth 


the cuſtom in anſwer to the ſuggeſtion, by which means 


the defence might perhaps have been got at; but, as the 


cuſtom has been certified, we muſt take notice of it [14]. 
We cannot have it certified over again. 'The defendant 
ſhould have pleaded otherwiſe, which would have pre- 


- vented any miſtake or trick at the trial. Do the plaintifls 


inſiſt on retaining the judgment below ? There mult be 


ſome way of getting at the defence, though there are 
: difhcultics 


(r) B.R.M. 5 W. and MM. 1 Salk, ſaid, they could notjudicially take notice 


II 


4 | 2392. Vide Eddie v. Davidſon, T. 21 of the cuſtom-in London, for an ation 
= | Geo. 3. infra, 650, | ' to lie for the word *©* avhore.,?? — That 

(s) 1 Roll. Aby. 554. K. 5. cuſtom, therefore, has probably never 
| [14] In 4rgyle v. Hunt, the court been certified by the recorder [+ 95]. 


[+ 95] With regard to foreign at- 297. & Tamm, widew, v. Williams © 
tachments, YVide Fiſher v. Lane, C. B. another, B. R. T. 22 Geo. 3. & T. 
T. 12 Geo. 3. 2 Blackſt, 834. 3 Hilſ. 23 Gro, 3. Re” 


a A - -A © A 
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difficulties in the mode now attempted. Let the cauſe 
ſtand over till the plaintiffs? anſwer can be known. 

This day, his Lordſhip being informed that the parties 
could not agree, he delivered the opinion of the court, 


that they muſt take notice of the cuſtom, as it had been 


certified, and that the objeQion, being on a matter of fact 
which did not appear on the proceedings, the prohibition 
_ could not be granted. Wo 
The rule diſcharged [+ 96]. 


[+ 96] Ina caſe of Stainton && avife 


v. Jones, which came on for trial, be- 
fore Lord Mansfield, at the Sittings 


tained no account of ſuch cuſtom. 
Mansfield ſaid, he could not take notice 
of the cuſtom unleſs proved. 


3L9 
I780, 
| | | 
BLac- 
QUIERE 
againſt 
Haw&*iNns. 


Lord 


It was .. 


after M. 23 Geo. 3. at Guildhall, man 
ation on the cuſtom of London, for 


ſtated, on that occaſion, that the cuſtom 
had never been proved in ſuch a man- 


calling Stainton's wife a whore, the 
plaintiffs were nonſuited, not being able 
to prove the cuſtom to cart whores in 


ner as to maintain an aCion in 1/emin- 
feer Hall: that, in the city court, the 
ation 1s maintained, becauſe they take 


Londen. A book from the 'Town- notice of their own cuſtems without 
Clerk's office was produced, but it con- proof. 
; [381 ] 
| W1iLTSHIRE again! LLOYD. Thorſday, 


| 27th April, 
CTION of afiumpſit; verdict for the plaintiff, with 


© A only 17s. damages; after which, the defendant, who a nr ep Ro 
was an attorney, obtained a rule to ſhew cauſe, why it a 
- ſhould not be ſuggeſted on the roll, that he refided in court of Mzid- 
Middleſex at the time of the aftion brought, and was dex. 
liable to be ſummoned to the county court, in order to 
entitle himſelf to double coſts againſt the plaintiff (z). 
The caſe was argued on Thur/day, the 20th of April, 
by Peckham, and Mingay, for the plaintiff, and Cowper, 
and Runnington, for the defendant. 
The arguments againſt the rule were to the following 
effect : 'The privilege of an attorney 1s not for his perſonal 
advantage, but that of his clients, to whom it might be 
inconvenient, if he were liable to be taken from his at- 
tendance on their buſineſs, to anſwer in other courts. 
The ac eſtabliſhing the ſummary juriſdiction of the 
Middleſex county court could not mean to affect this pri- 
vilege [15]. 'This is manifeſt from the acts relating to 4 
the Court of Conſcience for Weftminfler, eſtabliſhed in the 
fame year (#),. for, it being thought expedient that at- 
torneys and ſolicitors ſhould be liable to be ſued in that 
4: court, 


An attorney is 
not ſubje& to 


(z) 23 Geo. 2. c. 34. F 19. | to hold plea of any aGtion, cauſe, or 
[15] By ) 4- of 23 Geo. 2. &. 33. ſuit, which it could not have held pica 
no perſon is liable to be ſummoned to of formerly by plant. 
the county court, ' as new modelled, 


(z) By 23 Geo, 2. Cc. 27. 
who was not ſo before, nor 1s the court 


381 _ CASES IN EASTER TERM 
1780. court, a particular ſtatute, ſubſequent to the aCt eſtabliſh. 
Ln 17g the court (v), was neceſſary to extend the juriſdiftion 
WitTsHire fto*them [16]. But the queſtion has already been ſolemnly 
againſt decided, by the court of Common Pleas, on a demurrer, 
LLoyp. in the caſe of Gardner v. 7eſſop (ww). 
[ 382 }] On the other fide, they relied on a ſubſequent caſe, 


in this court, viz. Sk v, Bennet (x), where an attorne 
having been ſued in the city court of conſcience (y), and 
having ſerved the commiſſioners with a writ of privilege, 
they perſiſted in proceeding againſt him, upon which he 
 moyed for an attachment z but it was denied by the court, 

on the ground, that the city court had a mixed juriſ. 
dition, equitable as well as /egal, and privilege does not 
extend to courts of equity. 5o the court of Mziddleſex, it 
was ſaid, has an equitable juriſdiction, being direQted by 
the expreſs words of the ſtatute, to make ** ſuch order 
« or decree as ſhall ſeem to be juſt and agreeable to 
« equity and good confcience (z).” At any rate, they ſaid, 
the ſuggeſtion would not be concluſive. | 

Lord MaNnsFiELD ſaid, there ſeemed to be a contra- 
diction between the two caſes. He read the Maſter's note 
of that of Silk v. Bennett, which agreed with Sir Fames 
Burrow's report. | x 

'The court took time to conſider, and, this day, their 
opinion was delivered, by Lord MansF1ELD, as follows : 

Lord MansFiELD,—We have ſpoken to the Judges of 
the court of Common Pleas, and find, that it was decided 
by the caſe in that court, that an attorney is not liable 
to be ſued in the Middleſex court of conſcience. 'There- 
fore the ſuggeſt annot be allowed. 

The rule diſcharged (a) [+ 97]. 


are ſimilar words in the Weftmin/ter aft, 


(v) 24 Geo. 2. c. 42. 
[16] lt is obſervable, however, that 
| the preamble of 24 Geo. 2. c. 42. only 
ſays, «© Whereas doubts have ariſen 
« whether attorneys and ſolicitors are 
«« ſubje& to the proceſies of the ſaid 
6 cgurt.** --- 7 

(w) M. 30 Gees. 2. 2 Will. 42. 

(x) M. 5 Geo. 3. 3 Burr. 1583. 

(y) Eſtabliſhed by 3 Fac. 1. c. 15. 
Vide Woolley v. Cloutman, M. 20 G. 3. 
fupra, þ. 244. 

(z) 23 Geo. 2. c. 33. $1. There 


23G. 2. c. 27. Fl. 

(a) Vide Waſe v. Wyburd, M. 20 
G. 3. ſupra, p. 246. and Aikway v. 
Burrows, M. 20 Geo. 3. ſupra, þ. 263. 

[+ 97] In Huyffey & another v. For- 
dan, B. R.T. 25 Geo. 3. It was de- 
termined, that, where the plaintiff 15 
an attorney, the defendant 1s not en- 
titled to the benefit of 23 Geo. 2. c. 33- 
though reſident within the juriſdittion 
of the county court, | 
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BAcuz and Others again/f PROCTOR. 


C'TION on a bond, with a penalty of 2000/. By 
the condition, (reciting that 4. had been appointed 
treaſurer to the poor of the pariſh of B.) it was declared, 
that, if A. from time to time, and at all times, while he 
continued in that office, ſhould and did render to the 
plaintiffs, a true, juſt, and perfeft account, in writing, of all 
and every ſum and ſums of money that he ſhould receive 
for the relief and maintenance of the poor of the ſaid 
pariſh, the bond ſhould be void. —The defendant having 
prayed oyer, and ſet forth the condition as above, pleaded ; 
I. Non eft faftum; 2. That A. did from time to time, and 
at all times, while he continued in the office, render to 
the plaintiffs, a true, juſt, and perfect account, in writ- 
ing, of all and every ſum and ſums, &c.z 3. Another 
plea, not differing materially from the ſecond. 'The 
plaintiffs replied to the ſecond plea, that the laſt account 


in writing given and rendered by FA. (as treaſurer to the 
ſaid truſtees,) to the plaintiffs, was on the 11th of Augy/# 


1778, that on that account, there appeared to be due 
from A. as ſuch treaſurer, to the plaintifts, 2767. 6s. 5d3; 
that he was afterwards requeſted to render and pay that 


332 


I 780. 
DO —— — 


Friday, 28th 
April, 


'The condition 
of a bond 
being, ** zo rene 
&« der a fair, 

« juft, and per- 
& feet account, 
© 1n Toriting, 

& of all ſums 
& received,” 
if the obligor 
neglect zo pay 
over fuch ſums, 
he is guilty of 
a breach of the 
condition. 


L383 ] 


ſum to them, according to the form and effeft of the ſaid _ 


condition, which he wholly neglected and refuſed to do, 
and that the ſame ſtill remained due; « And fo the faid 
« plaintiffs ſay, that the faid 4. did not, from time to 
« time, ©. render to the plaintiffs, a true, juſt, and 


« perfect account, i writing, of all and every fum and. 


« ſums of money, &'«. according to the condition of the 
« {aid writing obligatory, in manner and form as the faid 
« defendant hath above alleged.” 'The replication to the 
third plea was nearly of the fame purport, only con- 
cluding, « And fo the faid plaintiffs ſay, that the ſaid 4, 
« did not render a true, juſt, and pertect account of all 
© and every ſum and ſums of money, &c.” without 
ſaying, © account in writing.” —The detendant demurred 
to the replication to the ſecond plea, and ſhewed for 
cauſez 1. 'That the rendering and paying the ſum ſo 
ſuppoſed to be due, was not a matter required by the 
condition, nor was the refuſal of payment a breach of the 
condition 3 2. That the plaintiffs attempted to put m iſſue, 
that the ſaid refuſal -was a breach of the condition, and 
that therefore 4. by ſuch refuſal, had not from time to 
time, 6c. rendered the account in writing in the repli- 
cation ſtated, according to the condition z 3. That the 
plaintiffs did by the replication ſhew, that the condition 
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383 | CASES IN EASTER TERM 
1780. was not broken, and did not avoid or deny the matter 
1 , of the pleaz 4. 'That they had attempted to put in ifſue 
Bacus matters not in controverly between the defendant and 
azainſt them; 5. 'That the ſaid replication was argumentative 
Procrok., and inconcluſfive.—Then a demurrer, and the ſame cauſes 
ſhewn, to the replication to the third plea. 
Davenport, for the defendant, inſiſted on the ftri&t 
letter of the condition, and that the non-payment and 
refuſal was not a breach of the ſtipulation to render an 
[ 384 ] account in writing 3 that theſe were two diſtinCEt things ; 
| the rendering an account being a preliminary ſtep, to 
enable the plaintiffs to diſcover exattly what was due, in 
order that they might know what to call for, when they 
ſhould require payment. _ 
Baldwin, for the plaintiff, was ſtopped by Lord Maxs- 
FIELD, Who ſaid, it was clearly the intention of the 
parties, and the fair conſtruction of. the condition, that 
the money ſhould be paid by 4. or, in his default, by 
the defendant. | | 
BuLL ER, Fuftice, reſembled the caſe to one in the 
Common Pleas, where the condition of a bond was, that 
it ſhould be void, if the obligor did not pay, and perform- 
ance being pleaded on the ground of the literal expreſſion, 
the court held, that the palpable miſtake of a word ſhould 
not defeat the true intention of the parties. Here, he 
ſaid, it never could be meant, that ſo large a penalty 
ſhould be taken merely to enforce the making out a paper 
of items and hgures. 


Judgment for the plaintiffs. 


Friday, 28th DEVENEGE again// DALBY. 
Drils | 


If a party is "415 was a rule obtained by Davenport, to ſhew 

arreſted in an- cauſe, why proceedings ſhould not be ſet aſide, for 

on nj irregularity. 'The irregularity was, that the defendant 

Middleſex, the .had been taken, . at Wimbledon, in Surry, On a bill of 

proce.tirgs AMiddleſex. The application was made before the time to 

SLE (ct aude plead was out. One ground for , the rule was, that the 
bb. revenue would ſuffer, if ſuch a practice were to obtain. 

Baldwin now ſhewed cauſe, and ſaid, the court would 

not interfere, nor examine narrowly into the boundaries 

of counties, and that an attempt .of a like ſort with the 

preſent had been unſucceſsful lately, in a caſe where 2 

_ defendant was taken in Gloucefterſhire oh a writ for Wor- 

cefterſnire. CERN. =. Sen 

BULLER, Fuftice,—In that caſe, the writ muſt have 

been a /atitat, in either county. Here there ſhould have 

| been a difference in the form of the writ. A bill of 

ns Ll iy” Middleſex 


on Wo 2 tin 


IN THE TWENTIETH YEAR OF GEORGE II. 


Middleſex cannot run over all England. Such a praftice 
would put an end to the writ of /atitat; and if any notion 


has prevailed, that this fort of proceeding is regular, it 
ought to be contradicted. 


'The rule made abſolute (*) [0F]. 
(*) Buller, Juſtice, was abſent all 


384 
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DEVENEGE 
againſt 
DaLBy. 


[&F] S. P. Borman v. Bellamy, B. 


the remainder of the term after this R. F. 26 Geo. 3. 1 Term Rep. 187. 


day, having gone to Bath for his health. 


AYRES agarinſ/ WILSON. 


ESL on a bond with 5oo/. penalty. 'The condition 

was ſet forth by the defendant, and it thereby ap- 
peared, — That he and ſeveral other perſons, being owners 
or part-owners of different ſhips in the coal-trade, had 
entered into an agreement, by which they promiſed and 
agreed each with the other, and the heirs, executors, and 
adminiſtrators of each other, that if, at any time within 
three years, any of theſe different ſhips (being employed 
in the coal-trade) ſhould be taken, funk, burnt, or' de- 
ftroyed by an enemy, the other co-obligors ſhould, the 
better to enable the owner or ovners of ſuch ſhip to 
ſuſtain the loſs, pay the ſum of 500/7. or, if the ſaid ſhip 
ſhould be ranſomed for leſs, the ranſom-money, to the 
owner or owners, (by name and without adding * and 


« their afſigns,”) of the ſhip fo taken or loſt; ſuch co- 


obligors contributing thereto in equal ſhares, for each 
ſhip z—And the condition was, that the obligors, and 
each of them, and their heirs, executors, and admini- 
{trators, and every of them, under the penalty of 500/. 
to be paid to Ayres as general truitee for all, ſhould per- 
form and keep the agreement. —'Phe defendant then 
pleaded, that one Dauglaſs, one of the co-obligors, and 
ſole owner of one of the ſhips, called the 74://hall, had 


fold, a{tigned, transferred and diſpoſed of his ſhip, and 


all his right, title, and intereſt therein, after the date of 
the bond, to Ward and White, and that he had, from 
the time of ſuch fale and aſſignment, ceafed to have any 
right, property, or interelt in the ſhip; that none of the 
other thips had been taken, funk, burnt, or deſtroyed 
that the defendant had kept and performed the agreement 


with the owners of the other ſhips; that, from the time 


of the date of the bond, until the ſzle of Dowuglaſ#'s ſhip, 
and- while Douglaſs had any intercſt in her, ſhe had not 
been' taken, ſunk, burnt, or deſtroyed, and that, during 
all that time, the defendant had kept and perforined the 
agreement with Dovglaſs.— The plamtiff demurred gene- 
rally. | 

B b 2 _ Cowper, 


% 


6 398-1 
Tueſday, 
2d May. 


Several owners 
of different 
ſhips having 
entered into 

a bond to a 
truſtee, bind- 
ing themſelves 
and their aſ- 
ſigns toindem= 
nity each other 
to a certain, a= 
mount if any 
of their ſhips 
ſhould be loft, 
and oneof them 
having fold his 
ſhip and ſhe 
being after- 
wards loſt, the 


others are not 


liable underthe 
bond, unlets 
the vendor has 
ſold (together 
with the ſhip) 
his intereſt 1n 
the agreement 
of ind:mnity, 
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1780. Coper, for the plaintiff, ſtated, that this was in the 
, nature of a mutual inſurance, and contended, that the 
Avezes transfer of the property in Dowglaſs's ſhip did not make 
2Eainſt her ceaſe to be an objeCt of the inſurance. 'The aCtion, 
Wilson. he faid, was properly brought, becauſe the plaintiff was 
'[ 386 ] truſtee for all, and would be anſwerable to the perſon 
whoſe ſhip was taken or loſt for the proportion of the 
50ol. he thould recover from the other obligors. "The 
parties had covenanted for themſelves and their aſſigns; 
Douglaſs or his aſſign would be liable if any of the other 
ſhips were loſt; and the indemnity muſt be reciprocal, 
'The caſe was the ſame with that of a common. policy, 
where, if the ſhip and policy are aſſigned, the undexr- 
writers continue liable to indemnify. | 
Baldwin, on the other fide, infiſted, that the agree- 
ment appeared to have been dictated by mutual perſonal 
confidence in the ſkill and care of the difterent owners and 
maſters who had joined in it. If a ſhip, inſured under 
a common policy, 1s aſſigned without the policy, the ſhip 
is not protected in the pofſſeihon of the aſſignee, and, 
here, it does not appear that there was. any aſhgnment of 
the agreement. Douglaſs continues liable 1f the other 
ſhips are loſt, becauſe he 1s bound perſonally, in the ſame 
manner as an original leflor is, after the aſſignment of his | 

leaſe; but, as the agreement is not aſſigned, Douglaſs 
cannot ſuſtain any damage by the loſs of the ſhip ſold, 
and therefore he can have no claim to an indemnity. 
Lord MansFiELD,—TLhere is no difficulty herey. as to 
the form of the aCtion, becauſe the bond 1s made to a 
truſtee. But, if the agreement was transferred, we have I 
not the whole caſe upon the record. If the ſhip was ſold 
without an a{ſhgnment of this agreement, Dowglaſs had the 
value independent of the agreement, and therefore 1t re- 
mains a mere wager with reſpeCt to him. You ought 
to have replied the fat, if Douglaſs really aſſigned the 
_ agreement, and was dammihied by the afſignee calling upon 
him for the benefit of it [17]. 
Comuper had leave to withdraw the demurrer, and reply, 

on payment of coſts. | 


[17] Fide Reed v. Cole, B. R. T. the purchaſor to pay him 500). if the 
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4 Geo. 3. 3 Burr. 1512. where, in an 
action on the caſe on articles ſomewhat 
fmilar to the agreement here, the de- 
fendant having pleaded that the plain- 
tizt had parted with his ſhip ; the plain- 
tiff replied, that he had agreed with 


ſhip was loſt within three months, and 
therefore was intereſted. The de- 
fendant demurred ; but the court gave 
judgment for the plaintiff, becaute he 
continued intereſted in conſequence ot 
his agreement with the purchaſor. 


IN THE TWENTIETH YEAR OF GEORGE II. 


The Kine againff HaSwELL—and the SAME 


againſt BATE on the Proſecution of the Duke 
of RICUMOND. 


ON Monday, the 24th of April, Peckham obtained a 

rule to ſhew cauſe, why an information ſhould not be 
filed againſt Haſwwell, as printer of the newſpaper called 
the Morning Po/# of the 25th of February 1780, for a 
libel inſerted in that paper. 'The libel was in the form 
of queries addrefled to the proſecutor. It imputed to 
him a variety of treaſonable practices and defigns ; and 
accuſed him, among other things, of having, in his ſpeeches 
in the Houſe of Lords, oppoſed the increaſe of the mili- 
tary ſtrength of the kingdom, in order, by preventing ſuch 
increaſe, to facilitate a deſcent in this country by the 
French; charging him alſo with having conveyed intelli- 
gence to the miniſters of France.—'The rule was granted 
on a joint afhdavit of the Duke and another perſon. 'The 
Duke ſwore that he believed himſelf to be the perſon 
meant in the libel, and that it contained falſe, ſcandalous 
and malicious aſperſions, and infinuations, againſt him. 
The other deponent ſpoke to the. fact of having bought 
the paper containing the libel at Hafwels ſhop. 

On the Friday following, the 28th of April, Dunning 
moved for a like rule againſt Bate, as the publiſher, upon 
the ſame affidavit, accompanied by another from Hafwel!l, 
in which he ſwore, that the libel was brought to his ſhop 
in manuſcript, without any name to it; that he ſent it 
to Bate, who was the editor, or conductor of the newſ- 
paper, and that Bate ſent it back next day, among other 
papers for publication. 


Lord MaNsFiELD now ſaid, he was aware of an ob- 


jeCtion to which this application, as well as that againſt 
Haſawell, was liable. "Phe proſecutor, in his affidavit, had 
not ſpecifically denied the particular charges contained in 
the libel, and this was, in general, expected by the court, 
before they would interpoſe by way of information. But 
his Lordſhip ſaid, it had occurred to him, that the nature 
of this libel was ſuch, that it might perhaps be an ex- 
ception to the general rule. It contained, beſides allega- 
tions of particular aCts of a very foul and treaſonable 
nature, general charges of treaſon, and alſo imputations 
of treaſonable language held by the proſecutor in the 
debates in the Houſe of Lords. That as to what was 
ſuppoſed to have been ſaid by his Grace in partament, it 
certainly was unneceſſary to anſwer 7hat by athdavat, 


387 


1780. 
—_ — —— 


Wedneſday, 
34 May, 


Tt is an invari- 
able rule not 


to grant an ine. 


tormation for a 
libel, without 
an exculpatory 
aſhdavit,unleſs 


where the party 


libelled 1s 
abroad at a 
great diflance, 
or the ſubject 
matter of tne 
charge 1s ge- 
eral imputas» 
tion, or an ac- 
culation of cri- 
minal lan- 
guage held in 
parhameut, 
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338 | CASES IN EASTER TERM 


1780. becauſe what paſſes there can be queſtioned no where 

; elſe [18], and general imputations did not ſeem to fall 

The King Within the rule which requires a denial of the fats 

againſt charged. His Lordſhip, however, added, that, if there 

HasweErL ſhould be a difference of opinion on this ſubjeCt, the de- 

and BaTE. feft, which was only in point of form, might cafily be 
- cured by a ſupplemental afhdavit. 

WILLEs, Fuftice, (after expreſſing his very high eſteem 
for the character of the proſecutor, and his belief that no 
man was more incapable of the crimes charged upon him 
in this libel,) ſaid, he did not well ſee how the court 
could make any diſtinttion between him and the loweſt 
individual. —'This obſervation had a reference to ſome 
topics which had been urged at the bar in ſupport of the 
application.—If the rule were general, he thought it ought 
to be adhered to in this caſe, and no inſtance had been 
ſtated where it had been diſpenſed with. | 

Dunning, upon this, mentioned, that, - in' the late caſe 
of Rex v. Miles, (c), the court had ſaid, the rule was not 
univerſal. He recollected three inſtances where informa- 
tions had been refuſed, for want of an expreſs denial of 
the ſyecific charge, but they were all very diſtinguiſhable 
from the preſent caſe. In ove of them, which happened 
during his early attendance on the court, the libel accuſed 
the proſecutor of being the author of a certain number of 
the news-paper called the London Evening Poſt. FosTER, 
Fuftice, ſaid, the imputation was a very grofs libel, but 
thcre being great reaſon to think 1t was true, and there 
being no denial of it upon oath, the court refuſed the 

information. '"Fhe ſecond inftance was in the caſe of Ge- 

ncral Plaiffow, who was accuſed of various ſpecific and 
circumſtantial acts of fraud and faindling; and, although 

the charges were eaſily to be contradicted, he did not 

chooſe to deny them. 'The zhird was the cafe of Mites. 

There the proſecutor had taken upon himſelf to deny the 

ſpecific charges, and had not done it in a complete and 

fy explicit manner. On the other hand, he remembered 
| txvo Caſes, both of them recent, where a denial of the 
pariicular charge had not been inſiſted on. In the one, 

[ 389 ] the libel imputed ſodomitical practices to a Captain Ni- 
7 ciols., In the other, the charge was againſt Lady Chambers, 

Wi | the wife of one of the Za//-1ndia Judges, accuſing her of 
i acultery. In both thoſe caſes, the rule had been diſpenſed 

withz becauſe the parties accuſed were abroad at fo great a 

diftance ; but he alſo conceived that an affidavit was not 
required, when the court, from their knowledge of the 
| | proſecutor, 
[18] Bull of Rights, 1 W.& M. © or queſtioned in any court or place 
Je. 2. £2. 1. art. 9g, © The free- © out of parliament.” 
*« dom of ſpeech and debates in par- (c) Supra, M. 20 Geo. 3. þ. 284+ 
«« lament ought not to, be impeached F | | 
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IN THE TWENTIETH YEAR OF GEORGE 11. 


proſecutor, or from general notoriety, were ſatisfied of his 
innocence. f | | 

ASHHURST, Freflice, faid, he had always underſtood 
the rule to be general. If it was, the rank of the proſe- 
cutor, however eminent, could make no difference. In 
the two inſtances mentioned by Dunning, there was an 
impoſlibtlty that the party accuted ſhould make an affi- 
davit, but when that was not the caſe, if the court were 
to break through the rule on ſome occaſions, they would 
throw an imputation on the character of every perſon 
from whom they ſhould require an affidavit. 'The court 
was not to know men, and could only a&t on what came 
before them, | | 

BULLER, TJuffice, obſerved, that the power of granting 
informations 1s diſcretionary, but he thought there ought, 
in all ſuch caſes, to be certain general rules to guide the 
court in exerciling their difcretion. 'Foo much latitude 
was very dangerous, and the original propriety of a rule 
was of leſs importance than the {ſtrict adherence to it, 
if it was eſtabliſhed. But, as part of this libel contained 
charges which the Duke certainly was not bound to an- 
{wer, perhaps it might be proper to grant the rule as 
prayed, and the profecutor might make -it abſolute only 
as to that part. | 

Lord MansrieELD ſeemed to concur with BUuLLER, 


uflice, m that idea, and WiLLES, Fuftice, thought the 


word © falſe,” m the Duke's athdavit, a fſufhctent denial 
to ground a rule to thew cauſe. The rule was granted. 

Iramediately afterwards, Peckham moyed to make the 
rule abſolute againſt H/afavell. Lord MansFiELD aſked, 
if they meant to proceed againſt their own witneſs, "Fhe 
motion was perfiited in, and the rule made abſolute. 

On Saturday, the 24... of April, Lee acquainted the 
court, that the Duke had made an athdavit, expreſsly 
denying all the f{pecific charges m the libel, except what 
related to his conduct in parhament. "This aſhdavit was 
put in, and was an exaCt echo, (with negative words,) of 

the terms of the libel. GE, | = 

_ Lord MansFlELD ſaid, the court had conſidered the 
point very fully, and had had a great deal of converſation 
upon it, and the reſult was, that the rule was invariable. 
That it would be extremely dangerous 1t it were not fo. 
The diftin&tion hinted by Dunning the day before could 
not be admitted, for how could the court entertain 
ſuſpicions again{t one man more than another ? 

Dunning read a note of a caſe of Rex v. Fenmyfon, in 
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I 780. 
—_— — — — 
The Kine 

againſt 

HaswtLL 
and BaTE. 


[399 ] 


H. 13 Geo. 3. where the libel contained an accufarion of | 


ſodomy againſt Lord Arundel; and Lord Mansritrp, and 
ASTON, Fuflice, held, that, as the charge was only ge- 


_ _ * us _—_—_ - 
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neral, it did not require to be anſwered by affidavit [oF], 
AsTON, Fuftice, alſo ſaid, that it would be extraordinar 
if it were neceſſary to deny the charge, when its being 
true could not juſtify the defendant. "That, if falſe, it was 
an abominable calumny, if zrve the defendant ought to 
have preferred an indictment. | 
Lord MANSFIELD then added, (as he had ftated before,) 
that it had ſtruck him, | that the ſubjeQt-matter - might 
make an exception, for it would be abſurd, for inſtance, 
to require of a proſecutor to ſwear, that he was not a 
traitor or a thief. He ſaid, the court had looked into the 
proceedings in the caſe of Lady Chambers, and it appeared, 
that, there, the party applying for the information, (who 
was a third perſon,) .had gone as far as the "nature of the 
caſe permitted, by ſwearing to letters and intelligence 
from the Cape of Good Hope, where the ſcene of the im- 
puted offence was laid, inconſiſtent with the allegations 
in the libel, 
This day, cauſe was ſhewn by Bearcroft, Howorth, and 
Anftruther. They produced a joint afhdavit of the de- 
fendant and ſeveral other perſons, tending to contradict 
that of Hafwell, whoſe teſtimony was alſo objected to, on 
the ground of his being an accomplice. 
In' anſwer to this, it was inſiſted, by Dunning, and 
Lee, that, in this caſe, (of a miſdemeanour,) he would be 
a competent witneſs at the trial ; and Lee ſaid, he never 
knew but of one inſtance where this had been controverted, 
and then the objection had been laughed at, and over- 
ruled. It was alſo contended, that, even if Bate's affidavit - 
had contained a direct and unequivocal denial of his being 
the publiſher, that would not be a concluſive reaſon for 
refuſing the information. 


-Lord MansFitLD ſtopped Peckham from going on, on 
the ſame ſide. | 

Lord MansFIELD,—(after obſerving particularly on the 
aſfidavits,) —Wherever a ſtrong probable ground 1s laid, 
the court will grant an information, if the ſubjeQ-matter 
is ft for that mode of proſecution : and there never was a 
fitter fubjeCt than the preſent. _ | 

; The rule-made abſolute [19]. 


1780. 
— 
The Kine 

againſt 
HaswWELL 
and BaTE. 


£ 391 ] 


[15] Thus m Eafter Term, 30 
Geo. 3. the Duke of A4:hol having ap- 
plied for an information againſt the 
printer of a newſpaper, for a hibellous 
paragraph in his paper, ftating that the 
Duke and his family were held in ſuch 
general abhorrence, in the Ile of Man, 
that if he ſhould ſucceed im obtaining 
an aQ, then depending in parhament, 
it would occaſion a revolt ; the Court 
held, that no aftidavit from the Duke 
was neceffary. | 

[19] The information was tried at 


the enſuing Sittings for Middleſex, be- 
fore Buller, Juſtice, when the defendant 
was convicted, Haſeell being one of 
the principal witneſſes againſt him. He 
was brought up for judgment in T. 
21 Geo. 3. and ſentenced to an 1m- 
priſonment of twelve months in the 
King's Bench priſon. The judgment 
was delayed till that term, becauſe the 
priſon was not till then ſufficiently re- 
paired to admit of priſoners, after the 
devaſtation committed by the rioters 
in Fune 1780. 


IN THE TWENTIETH YEAR OF GEORGE 1IT. 


The KiNG again// the INHABITANTS of 
 WincncoMB. 


KYLE to ſhew cauſe, why an order of the court of 
quarter-ſeſhons for Glouceſterſhire ſhould not be quaſh- 
ed. 'The ſpecial caſe ſtated as follows : 

The pauper hired - himſelf in the pariſh of Chipping 
Norton, five weeks before Michaelmas, for a year, and, at 
the time of the hiring, it was agreed between him and his 
maſter, that his wages ſhould be paid weekly, at eight 
ſhillings per week, and that, being a ballotted man in the 
militia, he ſhould be abſent for the month, and, in lieu 
of that month, ſhould ſerve another at the end of the 
year. He was accordingly abſent thirty days in the mili- 
tia, and then returned to his ſervice, but he only continued 
three weeks of the month which was agreed to be ſerved 
in lieu of the month he was abſent in the militia, leavin 
his maſter a fortnight before Michaelmas. He expreſsly 
| ſwore, that he did not ſerve his maſter a year by one 
week, —Two juſtices had removed him from Winchcomb to 


Chipping Norton, and © their order was quathed by the 


ſeſſions. | 

On Wedneſday, the 3d of May, Bearcroft, and Clifford, 
argued in ſupport of the order of ſeihons, and contended, 
1. that there was no hiring, nor, 2. any ſervice for a year, 


39T 
1780. 


Friday, 5th 
May. 


A militia-man 
being hired for 
a year, with an 
expreſs excep- 
tion that he 
ſhall be abſent 
on duty for the 
month, and, 
in heu thereof, 
ſerve a month 
over the year, 
gains a ſettle- 
ment without 
ſerving the ad- 
ditional month, 


at Chipping Norton. —1. 'The exception was part of the 


original contract. "There was to be an interval, and then 
the pauper was to come and ferve in the enſuing twelve- 
month as much more as, pieced to the former ſervice, 
would make up a year; but a hing under the ſtatute 
muſt be for a whole year, without any interruption fore- 
ſeen and ſtipulated for at the time of the agreement, as 
was determined in the caſe of Rex v. Biſhop's Hatfeld (4). 
Indeed the preſent caſe was more properly to be conſidered 
as a hiring by the week.—2. Here was plainly no ſervice 
for a year. In Rex v. Caftlechurch (*) it was laid down 
by Lord HaRDwWICKE, that the act © 
requiring a year's continuance in the ſame ſervice, is to be 
conſtrued ſtriftly, being an explanatory law, and in all 
the caſes where different ſervices have been tacked together 
to make up the year, there has been no interval of time 
between them. This caſe differs from that of Rex v. 
Weſterleigh (f), which was determined on the ground gr 
tne 
(4) H. 31 Geo. 2. Burr. Settl. Caſes, 
0. 141. = 
(2) "ir 9 Geo. 2, Burr, Settl, Cafes, 
No. 20, 


Caſes, No. 234. 


8 © 9 Will. 3. c. 3o. 


(f) M. 14 Geo. 3. 
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CASES IN EASTER TERM 


the hiring was conditional ; there, by the agreement, it 
was uncertain whether the pauper would be abſent or 
not; if he was, his place was to be filled up by another, 
& qut facit per alium, facit per ſe. | | 

Dunning, and Poole, on the other ſide, contended, 
that, if there had been no agreement about the pauper's 
ſervice in the mihtia, and the hiring had been, in general 
terms, for a year, he would have gained a ſettlement 
although he had been called out, and had been abſent a 
month- on militia duty. If a contrary doEtrine were to 
prevall, militia-men would be im a worfe fituation, and 
leſs capable of gaining ſettlements, than the reſt of the 
King's fubjects, which the legiſlature certainly never in- 
tended. "Fhis was the principle of the determination in 
Rex v. Wefterleigh. 'The reaſon for the exception there, 
and in the preſent cafe, was the ſame; and here, if the 
militia had not been called out, there would have been no 
mterval of abſence. 'Fhe anxiety of the parties to guard 
againſt an event which required no proviſion to be made 
for it, could not make any difference 1a the law of the caſe. 
' Lord MansFiELD,—l have no doubt that if this had 
been a common hiring for a year, and the pauper had 
ferved one month in the militia, and only eleven with his 
maſter, he would have gained a ſettlement. "The maſter 
could not have refuſed his conſent to his ſerving in the 
militia. 'The only queſtion 1s, whether the particular 
agreement in this caſe does not make the additional month 
2 part of the year. It 1s a great mcety, and we will 
think of it. 

His Lordſhip, this day, delivered the opinion of the 
court. 

Lord MansFiELD,—There is in this cafe a hiring for a 
year, and there is alfo a fervice for a year, if it were not 
for the month's abſence in the militia, A ſervice muſt be 
for a continuation, without interruption, or adding to- 
gether broken pieces to make up the year. But here the 


agreement as to the abſence for a month, in the militia, 


was only what would have been implied, and what the 
maſter muſt have conſented to. 'The year was completed 
five weeks before Mzrichaelmas, and the additional month 
agreed for was only in the nature of a compenſation for 
the want of the pauper's ſervice while abfent in the militia, 


and equivalent to a deduction of fo much wages. 'This 


caſe, if not the ſame, 1s very like that of Wefterleigh. The 
court ought to lean in favour of ſettlements, and the bad 
conſequences would be very extenfive, if we were to de- 
termine, that a man ſhould loſe his ſettlement by ſerving 
his country in the miltia, We are all of opinion, that 

this was a good ſettlement. 
| 'The order of ſeſſions quaſhed, and the order 
of the two juitices confirmed. 


IN THE TWENTIETH YEAR OF GEORGE III. 


- 


WEBSTER agazn/i BANNISTER. 
"J 502 caſe, which came before the court at different 
times, and in various ſhapes, was finally diſpoſed of 
this day. As it was often cited in other caſes during the 
period I have undertaken to report, I have thought it 
might be proper to ſtate the ſubſtance of the pleadings, and 
the different proceedings, although I cannot give an ac- 
count of the arguments of the counſel, and the court, on 
the principal motion, from my own notes, having been 

abſent when 1t came on. | 
The caſe was, an action of debt on a bond—Plea, That 
the plaintiff ought not to have any execution againſt the 
perſon, or perſonal eſtate, of the defendant, except money in the 
Funds, or money lent upon real ſecurity only (g), becauſe he 
ſays that the debt in the declaration mentioned was con- 
tracted or due before the 22d of Fanuary 1776, mentioned 
in a certain act of parliament, entitled, © An act for the 
« relief of infolvent debtors, &c.” (16 Geo. 3. c. 38.) and 
that he was, before the 11t of Fanuary 1776, arreſted, and 
in actual cuſtody, that he ſurrendered himſelf in diſcharge 
of his bail, and was thereupon committed a priſoner to the 


priſon of the King's Bench, before the 26th of Fune 1776, 


and was afterwards diſcharged according to the form of the. 


ſaid aQ, at the quarter ſeſhons for Surry, on the 29th of 
Fuly 1776, and this he is ready to verify, wheretore he 
prays judgment if the plaintiff ought to have any execution 
againit his perſon or perſonal eſtate, except money in the 
funds, or money lent upon real ſecurity only. — The Rep/:- 
cation ſtated and made profert of the condition of the 
bond—which was, for the payment of an annuity of 3o /. 
a year by the defendant, and another obligor, to the plain- 
tiff, in quarterly payments, on the 11th of January, of 
April, of Fuly, and of Ofvber ; the firſt payment to be 


made on the 11th of Fanuary 1772.—The replication then 


ſet forth, "That after the 22d of January in the plea men- 
tioned, and before the exhibiting the bill of the plaintiff, 
to wit, on the 11th of Fuly 1776, 7 /. 10-5. for one quar- 
ter, and ſo other quarterly payments, on the 11th of O&ts- 
ber 1776, the 11th of Fanuary 1777, and the 11th of April 
1777, became due, and that the defendant had not paid 


them, or any part thereof, on thoſe reſpective days or | 
at any other time, but the whole remained due, « by rea- 

&« ſon of which premiſes, the ſaid writing obligatory im the 
& declaration mentioned became forfeited, and the debt and 
in the 
&« plea 


6 action accrued after the 22d of Fanuary 1770, 


(2) 16 Geo, 3. c. 38. $41, Stated ſupra, p. 99, 
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By an expreſs 
agreement the 
obligee of a 
bond to ſe- 
cure an an- 
nuity, may 
wave the for 
feiture tor 
non-payment 
on the day, 
ſo as to be 
entitled to 
recover a« 
gainſt the 
obligor, al- 
though he 
has been diſ. 
charged un. 
der an infol- 
vent debtor's 
act between 
the time of 
the forfeiture 
and the aGtion 
brought, 
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& plea mentioned,” and ſo concluded with a verification. 
After this replication, there was an entry 4 judgment on 
the record, for want of a plea in bar to the aCtion, but 
with ſtay of execution agamſt the perſon and perſonal 
eſtate, except, ©. until the plea depending between the 
parties in that behalf ſhould be determined, —Reyornder, 
'That, before the ſaid 22d of Fanuary 1776, to wit, on the 
11th of Fanuary 1776, 7 1. 10s. for: one quarter of the 
annuity became due, and was not paid then, nor at an 

time fince, but ſtill remained due, whereby the bond was 
forfeited, and the faid debt, by virtue thereof, accrued to | 
the plaintiff before the ſaid 22d of January 11976.—Sur-re- 
foinder, "Chat true it was that 7 /. 10s. for one quarter be- 
came due on the 11th of January 1776, but that the plain- 
tiff afterwards, at the inſtance and requeſt of the defend- 
ant, agreed to give him day of payment of the ſaid 7 /. 105. 
until a future day, to wit, till Apri/ following, and that, 
on the 18th of April, the ſaid 7 /. 10s. was duly paid, and 
that, at the time when the plaintiff fo gave day of pay- 

ment, he did, at the inſtance of the defendant, wave and 
relinquiſh any forfeiture of the bond which had accrued or 


 mighr accrue to him by reafon of the non-payment accord- 


ing to the condition, and acquitted and diſcharged the de- 
fendant from fuch forfeiture, and all and every debt and 
debts due thereby 3 and the plaintiff further ſays, that 
the defendant, by reaſon of the premiſes, vas acquitted and 
diſcharged from ſuch forfeiture and debts. —Rebutter, By which, 
(proteſting that the ſur-rejoinder was not ſufhcient in law, 
and proteſting alſo that the defendant never requeſted the 
plaintiff to give ſuch day of payment,) the defendant ſays, 
thatthe 7/7. 105. in the ſur-rejoinder mentioned, was not 


' Paid to the plaintiff in manner and form, &c.—Upon this 


;/ſue was joined. | 

The cauſe was tried before Lord MansFiELD, at the 
vittings for Middleſex, in Eaſter 'Ferm, 18 Geo. 3. and a 
verdict being found for the plaintiff, a rule was obtained 
by the defendant, for the plaintiff to ſhew cauſe, why the 
Judgment ſhould not be arreſted ; which rule was after- 
wards enlarged to M. 19 Geo. 3. when the Solicitor General, 


. and Bower, ſhewed caule ;— Dunning, and Baldwin, for 


the defendant. | | 
The ground of the motion, (as I have been well in- 


 formed,) was, that, the bond being once forfeited, the 


debt became abſolute, and could not be again made con- 
tingent, by any waver of the forfeiture, on the condition 
of payment at a future day ; at leaſt it continued abſolute 
till the compliance with the condition, which was not till 
after the inſolvency ; therefore the fact of the compliance 
with the condition after the inſolvency was immaterial, and 
the plaintiff ſhould have demurred to the rebutter _— 

pid o 
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of joining iſſue on an immaterial fact. That the court 
therefore ought to award a Repleader. | 

Oa the other fide it was inſiſted, that an obligee might 
wave the forfeiture, and thereby prevent the debt from be- 
coming abſolute even at law, eſpecially ſince the ſtatute of 
4 & 5 Anne, c. 18. "The iflue, therefore, was not imma- 
terial, becauſe the debt was to be conſidered as contingent 
or not at the time of the inſolvency, according as the con- 
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dition was or was not afterwards complied with. Or, if 


the iſſue was immaterial, that was no reaſon why the 
plaintiff might not have judgment, provided enough ap- 
peared to entitle him to it on.any part of the record ; for, 
in ſuch caſe, all that followed would be rejected (a), and 
here the conditional waver appeared in the ſur-rejoinder, 


and was not denied, and the debt was to be looked upon . 


as contingent till a breach of the condition, and therefore 
was ſo at the time of the inſolvency. | 
_ BuLLER, Fuftice, aſked if it was not a rule, never to 
grant a repleader when the iſſue is found againſt the party 
tendering it. He ſaid he thought it was, and that he could 
find no caſe of any exception to it. 

'The rule was diſcharged. 

'The defendant, when he was arreſted in this ation, 
had applied to AsToN, . Fuftice, and afterwards to the 
court, to be diſcharged on filing common bail, and ob- 


tained a rule to ſhew cauſe, but which was, afterwards, 


diſcharged. | 

In AMichaelmas Term, 19 Geo. 3. a writ of error was 
| brought, but bail in error not being juſtified, a capias ad 
fatisfaciendum 1fſued in the enſuing term, the effe&t of 
which was prevented by a commiſhon of bankruptcy againſt 
the defendant. "The validity of the commiſhon being af- 
terwards diſputed by the plaintiff and another creditor who 
oppoſed the allowance of the certificate, the Chancellor 
_ directed an ifſue, which was not proceeded upon, and the 
plaintiff having brought a /cire facias againſt the original 
bail, the defendant ſurrendered himſelf, and, on a former 
day in this term, obtained a rule to ſhew cauſe why he 
ſhould not be diſcharged out of cuſtody, _ 

This day, the Solicitor General, and Bower, ſhewed 
cauſe.— Dunning, and Heoworth, for the defendant. 

The ground of the application now was, that, although 
the defendant, by imprudently taking iſſue on an 1mproper 
fact, had failed in his defence to the execution againſt his 
_ perſon, upon the pleadings, yet he was clearly entitled to 
be diſcharged under the inſolvent att. 'They produced an 
affidavit denying that there ever had been an agreement to 
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wave the forfeiture, 'and ſaid, that no ſuch agreement had 


been proved at the trial and, if iſſue had been taken Ren 
that 


(a) For this they cited 8 Co, 120, 133. 9 Co. 110. Heb, 56, 


Salk, 174. 
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that fat, it muſt have been found for the defendant. The 
, penalty therefore was a debt due at the time of the dif- 


charge under the aCt, and conſequently he was no longer 
an{werable for it, with his perſon. | 

' On the other hand, it was infiſted, that, if there was 
any miſtake in the pleadings, it was the defendant's own 
fault, and he had never moved for leave to amend. Be- 
ſides, they ſaid, (which was not contradicted on the other _ 
fide,) that it appeared at the trial, that a note had been 
given to the plaintiff for the payment both of the quarter 
due on the 11th of Fanuary 1776, and of that which was 
to become due on the next quarter day, and that the plain- 
tiff, by taking this note, muſt be conſidered as having 
agreed to give further day of payment. 

Lord MansF1ELD ſaid, he thought the note would have 
been evidence of ſuch an abreement, if iſſue had been 


Joined on that fact, and that there was no doubt but the 


party might wave the forfeiture, and accept what he was 
equitably intitled to. 


BULLER, 7uftice, abſent, 
| The rule diſcharged [21]. 


g9 Geo. 3. ſupra, 


land. was not cited, I believe, in any of þ. 97. and 7//7llie v. Wilkes, M. 21 Geo. 3. 


| the A on this caſe. 


Friday, gth 
May. 


The court 

_ will not de- 
cide the va- 
lidity of the 
ele&tion of a 
corporate of- 
ficer, if the 
queltion is 
new or doubt- 
ful, on a rule 
to ſhew cauſe 
for an infor- 
mation in the 
nature of guo 
SUvarrantg.. 


Qu. VWhe- 
ther, if a 


mayor de fac- 
70 intervenes, 
the mayor of 
the former 
year, who 1$ 
_ returning of- 
ficer and 1s 


entitled to hold over by the charter till a legal ſucceſſor is choſen, can be choſen the 
thurd years under 9g Ann, c, 20. y 8. 


Vide Cot- infra, þ 


Pp. $19» 
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715 was a rule to ſhew cauſe, why an information in 
the nature of quo warranto ſhould not be filed againſt 
the defendant, for taking upon himſelf the office of mayor 
of the borough of Port/inouth. 
'The material circumſtances of the caſe were theſe : By 
a charter of 3 Car. 1. the right of elefting a mayor in this 
borough is veſted in the majority of the aldermen and bur- 
gefſes. The aldermen are twelve in number, and the 
mayor muſt be choſen from among them. He 1s elected 
for a year, from Michaelmas to Michaelmas, and © until 
« one other of the aldermen ſhall be in due manner and 
« form elected and ſworn mayor of the ſaid borough.” 
'The method of eleCting the mayor is this : A lift 1s pre- 
pared of all the aldermen, except the mayor then in ofhce. 
Each eleCtor makes a mark or ſcratch againſt two names in 
this lift, and the two aldermen who have the majority of 
ſuch. ſcratches are put in nomination. "Then the electors 
ballot for thoſe two, and he who has the majority on the 


ballot 
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ballot is declared duly elected. 'The mayor is the returning 
officer on'the election of members to ſerve in parliament. 
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By the ſtatute of 9 Amr. c. 20.5 8. it is enacted, that The Kine 


. no perfon who hath been, or ſhall be, in.any annual office 
"to whichiit belongs to prefide at the eleQtzon, and to make 
return, of any. member to ſerve in parliament, ſhall be 
capable of being choſen into*the ſame office for the year 
enſuing z. and where any ſuch officer is.to continue for a 
year, and until ſome other perſon ſhall be choſen and ſworn 
in, if ſuch officer ſhall voluntarily and unlawfully obſtruct 
and prevent the chooſing another, he 1s to forfeit 100 /. 


In September 1777, Linzee, © an alderman,” was choſen 


mayor, and ſerved the office till Michaelmas 1778, when 
Bliffel, «© then atting «as an alderman” (h), was eleCted to 
ſucceed him, and {ſworn into the office. In the mean 
time, an information in the nature of quo warrants havin 
been filed againſt Blie/ for exerciſing the ofhce of an 
alderman, iſſue wag/joined in that cauſe, and, on the trial, 
a verdiCt found for the crown. Blifje! then applied for a 
new trial, but was refuſed [22], and judgment of ouſter 
was entered againſt himz which judgment, on a writ of 
error in the Houſe of Lords, was aftirmed. He continued 
however {till to aCt as mayor, and, in September 1779, pre- 
HL TG ded 


againſt 
GoDwlx. 
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(hb) Theſe were the words of the afi- 
 davits of Lizzze and others, on which 
the preſent motion was made. Jnfra, 
þ+ 399. Note (4). : 
[22] That motion came on mn E, 
19 G. 3. (T hurjday, 6th-May). The 
cauſe had been tried at the preceding 
ſpring Afiizes for Hampſhire, before 
Hotham, Baron. There were 11x iſſues, 
but the material one was, whether B/i/- 
fel had been duly ele&ed an alderman ; 
and this, with three others, was found 
againſt him. One of the points on the 
motion for a new trial was this: In 
1778, Blifjel and one Pike were put in 
nomination at an ele&ion of aldermen. 
The aſſembly confifted of the mayor, 
( Linzee,) and three aldermen; Pzke 
was .chamberlain of the corporation, 
and the mayor objeQed to him as ine- 
ligible. on that account, becauſe the 
auditors of the chamberlain's accounts 
are aldermen, and he could not hold 


an office in the exerciſe of which the 
would: be hable to audit his own accounts, 


 $:2% 


The three aldermen however voted for 
Pike ; the mayor alone for Bli/el; but 
he told the aldermen that their votes 
were thrown away, and declared B/i/el 
daly elected, and ſwore him in. The 
anſwers given to the objection, juſt 


tated, to Pite's eligibility were, 1. 


That, although the uſage ſince the 
charter of Car, 1. had been to appoint 
the auditors from among the aldermen, 
there was no proviſion in the charter 
rendering that neceſlary, and, before 
the charter, they had been ſometimes 
choſen from the burgeſies at large. 
2. 'Thatif the two officers were incom- 
patible, then the acceptance of the 


higher of the two, (that of alderman,) - 
For this 


iþ/o fato.vacated the other. 
ſeveral authorities were cited, (Com. 
Dig. Tit. Office B. 6.) and the court 
were of opinion that the law was 
{o[{F]. pci) Gro/e, Serjcant, and 
Dunning, ſhewe 

jeant, for the defendant. . 


[tF] But it is now ſettled that this 
is not the criterion, but that, when 
two offices are incompatible, the ſub- 


ſequent acceptance of one vacates the 
other. Milward v. Thatcher, bl. 
28 Geo. 3. 2 Term Rep. 81. | 


cauſe. —Dawtze, Ser- 
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fided as ſuch, at the election of a ſucceſſor,, when L:inzee 
Lo = nn Was re-choſen; but, on the charter-day for ſwearing in the 
The KixG NEW mayor, Ln did not attend, being adviſed, (as he 


fwore in. his affidavit,) that he-was not. duly ele&ted. In 
conſequence of this, Biel ſtill continued to act, till the 


21ſt of Ofober 1779, when the aldermen,. having given ' 


him previous notice, met and amoved him, by virtue of a 
power veſted in them by the charter, and eleCted Carter, 
another alderman, in his place. Carter ated for ſome 


_ time, till being. adviſed that his eleCtion alſo was illegal, 


he obtained a mandamus to the aldermen and burgeſſes to 
proceed to the eleCtion of a new mayor. In obedience to 
this mandamus, an eleCtion was held on the roth of  Fe- 
bruary 1779, at which Carter preſided as ſenior alderman. 

f B+ occaſion, when the town-elerk|\ and chamberlain, 
(whoſe buſineſs it was,) came to make out the liſt, Carter 
directed them not to inſert Linzers name un it, treating 
him {till as mayor under the charter, there having been no 
legal election fince he was choſen in 1777. However, 


Rickman, a burgeſs, (and the attorney in the preſent pro- 
ſecution,) was permitted to inſert C:nzee's name. "The 


greateſt number of ſcratches were for him ; the next for 
Lord Hawke, (alſo an alderman,) and the feweſt for the 
defendant ; but Carter inſiſted, that, notice having been 
given of Linzee's being ineligible, the yotes for him were 
thrown away, and that only Lord Hawke, (who had ſent a 
letter ſtating that he was imeligtble, being confined by ill 
health, and not having taken the ſacrament within a twelve- 
month (z),) and Godwin ſhould be balloted for. Rickman 
inſiſted, on the part of Linzee, that, as he had never ated 
fince Michaelmas 1778, and there had been intervening 


mayors, de fa&o, fince his former mayoralty, he did not 


fall within the meaning of the aC&t- of Queen Anne. Ac- 


\ cordingly, his friends proceeded to ballot for him, and, on 


reckoning the number of balls, there appeared to be twenty- 


one for Linzee, and only twelve for Godwin : but Carter 


{till profeſling to conſider Godwin as duly elected, he was 
{worn in; and took upon himſelf the duties of the office. 
Bearcroft, Groſe, Serjeant, and Lee, ſhewed cauſe.— 
They admitted, that the only queſtion was, whether Linzee 
was ineligible, and the votes given for him thrown away ; 
for that, if the law was not ſo, Godwir's eletion was void. 
But they contended, that, under the circumſtances of the 
caſe, Linzee's ineligibility was clear, and that the eleCtors 


were ſo fully apprized of it, that the court ought to decide 


the queſtion in this ſtage of the proceeding, without the 
circuity and expence of a trial on an information in the 
nature of quo warranto. Linzee's conduct, they ſaid, was 


manifeſtly, and throughout, a meer trick and contrivance, 


(i) 13 Car. 2. flat, 2. ct. \ I2. 5 Geo. 1. 6.6. $ 4” 
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to evade:the ſtatute bf Queen Anne, and entitle him to act 
as mayor at any time, ' when he ſhould have a turn to ſerve 
as returning officer for the borough. He had not ventured 
to ſwear, that Blſe/ was, or that he believed him to be, 
an alderman, when he was choſen mayor, but only that he 
ated as ſuch (+), plainly admitting thereby, that he knew 
he was not duly entitled to that office, and he had voted 
him as mayor, knowing his defect of title as alderman, 
merely that one of his own party might, de fas, take 
upon himſelf the office, to give him a pretext of being 
eligible for the enſuing year. Bel, not being eligible, 
was no mayor, and therefore, by the expreſs words of the 
charter, Linzee continued to hold over, and conſequently 
was ineligible at the lalt election. His not having a&ed 
during BlifePs year could not make any difference, becauſe 
the ſtatute of Queen Anne applied to mayors de jure.— 
They cited the caſe of Rex v. The Corporation of Cam- 
bridge (1), im which the court had decided the validity of 
an eleQtion of mayor, 07 a rule #0 ſhew cauſe, upon the 
round that the facts were clear and indiſputable. __ 
'The Solicitor General, on the other ſide, contended, that 


this caſe was not within the meaning of the ſtatute of 


Queen Anne, the only object of which was, to prevent 
the office of returning officer continuing permanently in the 
ſame hands. Here, there was no doubt, but B/ffe/ wouid 
have been returning officer, if an eletion of a member of 
parliament had happened while he continued, de fas, to 
exerciſe the other funQtions of mayor. He had never been 
ouſted from that office, upon an information in this court, 
as not having been duly eleCted, but, on the contrary, was 
treated as mayor, in the proceedings by which the corpo- 
ration had removed him. At any rate, this was too im- 
por:ant a queſtion to be decided in this ſummary way, 
'The whole ought to be put upon record, that it might be 
in the power of the parties to have the point ſolemnly ar= 


gued and adjudged, and if they choſe, re-conſidered, in 


another place, on a writ of error. | | 

Lord MansFIELD,—The only queſtion now before the 
court is, whether the caſe is ſo- clear, as that we ought to 
refuſe an information to try the title, when it 18 admitted, 
that the perſon ſworn in had not the majority of votes. It 
is contended that Linzee was clearly ineligible under the 
aCt of Queen Anne, becauſe, by the charter, he had a right 
to hold over, although, in faEt, þz did not aCt as mayor, 
and Bliffe! did. The obje&t of the 'a&t undoubtedly is, 
that the ſame perſon ſhall not be rezurning officer during two 
ſucceſhive* years. But there has been no caſe on the con- 


ftruCtion of this aft, and the court cannot, in a ſummary, . 


way, decide, whether the intervention of a mayor, de fatto, 

TN Ou | re . ©. makes. 

{8) Supra, þ. 398. Note (b). (1) H. 7 Geo, 3. 4 Burr. 2008. 
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makes a difference [(F]. It is ſaid, BliePs eleftion wag 
fraudulent, "But both fides have not been heard, and 
fraud muſt be manifeſt and groſs before the court will de- 
cide in the firſt inſtance. In the Cambridge caſe, the fraud 
was palpable. 'They had etected a gentleman who was juſt 
gone” to America, and there was. no ground ſtated of any 
belief, that he would return within the year. If he had 
choſen to return on purpoſe,. near half a year. muſt haye 
elapſed, before he could have had notice, ſo as to come back 
to England. However, in that caſe, the application wag 


| for a mandamus to proceed-to chooſe a meſes and mak- 


ing the rule abſolute was not final, for the corporation 


_. might have returned to the mandamus, that there was a 


Saturday, 6th 


May. 


The paro- 
chial aſſeſſ- 
ments for 
the vicar of 
St, Michael's 
in Coventry 
eſtabliſhed by 
I9 Geo. 3. | 
c. 60, are 
not rateable 


to the poor, 


mayer, if they had thought the former election could be 
ſupported. Te ps 36 X 
The rule made abſolute. 


[8] Rex v. London, M. 27 Geo. 3, Term Rep. 423. 425, 426. 


The KiNG againſt Toms. 


TPHLS was a rule to ſhew cauſe, why an order of ſef- 
ſions, confirming a poor's rate, ſhould not be quaſhed. 

In the year 1558, which was the 4th of Philip and the 
5th of Mary, a private act of parliament paſſed, enti- 
tled, * An act for the payment of zithes in the citie of 
&* Coventrye,” by which, after reciting, —That formerly the 
tithes, profits, and caſualties, of the two vicarages, or pa- 
riſhes, in that city, { Sz. Michaels and the Trimty, ) were 
ſufficient for the maintenance of the vicars, but had, of 
late, ſo much decayed, as to be inſufficient to anſwer that 
purpoſe, and that there was no ordinary way, by the law 
or ſtatutes of the realm, to enforce the inhabitants to pay 
any other kind of 7ithes and duties to the vicars, than they 


themſelves ſhould think meet (a),—it was enaQed, that 


the citizens and inhabitants of the ſaid city and ſuburbs 
ſhould pay their 7ithes to every of the ſaid vicars, after the 
rate of twelve-pence by the year for every ten ſhillings 


rent, by quarterly payments, and every houſholder paying | 


ten ſhillings rent, or above, was diſcharged of zhe four 
offering days, but his wife, children, or ſervants, . taking 
their rights of the church at Eafter, were to pay two-pence 
for their four offering days, yearly. If any variance ſhould 
arſe for non-payment :of any tithes, or upon the true 


| Hnowledge or divifion of any rent or tithes, ſo that any 


houſe or other things mentioned 'in the a&t ſhould eſcape 

without rating, or if any doubt ſhould ariſe on any other 

thing contained in the aCt, then, on complaint made go 
(a) Iofra, p. 493. Note [1]., | 

Ss | 
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the party grieved, to the mayor, he was, by the advice of 1780. 
the council, to call the parties before hifi, and make a ; 
final end, awarding coſts at his diſcretion, and that of his he Kin 
aſhſtants, and, 1f he did not make an end within a month againſt 
after complaint made, or if any of the parties found them. Tous. 
ſelves aggrieved, then the Lord Chancellor of England, : 
upon complaint to him made, calling to him the two Chief 
Juſtices, was to make ſuch final order, and award ſuch 
coſts as to him or them ſhould ſeem meet. 

This act, manifeſtly very difficult in the execution, did 
not appear to have ever been enforced, till Ran, the vicar 
of the Trinity, attempted it, a few years ago, againſt 
Green, one of the inhabitants of that pariſh, by an appli- 
cation to the Chancellor ; in conſequence of which, his 
Lordſhip, calling in the two Chief Juſtices, made an order 
on Green for the payment of the rate of two ſhillings in 
the pound. Gvreen refuſed to comply with this order, and 
the aCt had not provided any particular method of carry- 
ing it into execution. Ran, therefore, brought an aCtion 
of aſſumpſit upon it, which was tried before Lord Maxs- 
FIELD. In his declaration in that action, the plaintiff de- 
ſcribed the ſtatute as being of the 4th of Philip & Mary, 
whereas the record, when produced in evidence, . appeared | 
to be of the 4th and 5th of Philip & ary. It was con- 
tended by the defendant's counſel, that this was a fatal 

- yariance, for that there was no ſuch year as the 4th of 
Philip & Mary, ſince the I_ had reigned a year longer 

' than her huſband; this cate differing from the common 
inſtances of ſtatutes deſcribed as of two different years of 

the ſame reign. In thoſe inſtances, as Pony act has rela- 
tion to the firſt day of the ſeſſion, (unleſs ſome other day 
is fixed in the act itſelf,) it was, they ſaid, indifferent whe- 
ther both years were mentioned, or only the firſt, in the 
deſcription of the act, but, in the preſent caſe, the words 
« 4th and 5th of Philip & Mary,” made a material part 
of the deſcription. A verdict was found for the plaintiff, 


| but the ſame objeCtion being urged on a motion for a non- 


ſuit, (which was made in Micheelmas Term, 17 Geo. 3.) * 
the court were of opinion, that the variance was fatal, and 
the rule for a nonſuit was made abſolute (/) [+- 98}. 

Had it not been for this miſtake in pleading, the plain- 
tiff would probably have ſucceeded, for the court ſeemed 
to be clear, that the action of af/ump/it would he upon ſuch 
an order (9). But till there were great difficulties in the 

| way. 


(1) Hill, Serjeant, argued for the (m) Vide Bell v. Burrows, BF 
plaintiff, and Wallace for the defendant. 5 Geo. 3. Law of Ni. Prius, Ed. 1775» 
{+ 98] That caſe of Rann v, Green p.129. Vide,allo, ſupra, p10. Nete| 2] 

| has been fince reported, Cowp. 474. {+99]- 


[t 99] Vide, alſo, TIL v. Bullen, infra, 497 
BG ON 6 2 


[ 424 ] 


[1] So that probably from the time before the old ſtatute. Supra, pþ. 4Ol- 
. till this new a& the vicars MNoze (a). 

y arbitrary and voluntary (m) 2+ « of) C2, 
contributions, in the ſame manner as (0) 8 


of Ph.S& 1 
were paid 
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way. A new order, and a ſeparate aQtion upon that order, 
would have been neceflary againſt every individual, who 
ſhould diſpute the payment, and there was great oppoſition 
raiſed in both pariſhes againſt the attempt of compelling a 
regular compliance with the act. At laſt, both the vicars 
applied to parliament, and two aCts were paſſed, the firſt 
for the pariſh of the Trinity, (19 Geo. 3. c. 57.) the other 
for that of Sz. MichaePs, (19 Ges. 3. c. 60.), by which a 
new mode of rating, and a more eaſy method of enforcing 
payment, were eſtabliſhed. 

The ſtatute relative to the pariſh of St. MichaeP's was 
intituled, © An act for eſtabliſhing certam payments to be 
« made to the vicar of the pariſh of St. MrichaePs, in the 
« city of Coventry, in lieu of tithes, and for repealing ſo 
« much of an aCt of the 4th and 5th of Philip & Mary as 
&« relates to the payment of 7ithes in the ſaid pariſh.” 'The 
preamble recites, that certain rates and payments had been 
made to the vicars of the pariſh, which compoſed the prin- 
cipal, and almoſt whole, of their emoluments [1]; that, 
by an act paſled in the 4th and 5th of Philip & Mary, two 
thillings in the pound had been charged on the occupiers 
of all houſes, buildings, and gardens, within the city and 
ſuburbs, and made payable to the vicars of the reſpective 
pariſhes therein z but no payment or claim had ever been 
made under the ſaid aQ, within the pariſh of Sz. Michae'P's ; 
that, if enforced, it would now become * an intolerable 
burthen, and a ſubject of endleſs expence and litigation, 
and that the yicar and inhabitants had come to an agree- 
ment to raiſe, by a rate, certain ſums of money, to be 
paid to the vicars for the time being, in lieu of the ſaid 
ancient rates and payments, and of all rights and claims 
under the ſaid at (m). "The new ſtatute then enacts, that 
all the ancient rates ſhall ceaſe, and the ſtatute of Philip & 
Mary be repealed, and ſubſtitutes a new rate or aſſeſſment, 
declaring, © "That ſuch rate or aſſeſſment ſhall be in lieu 
« and full diſcharge of all ancient payments, Eaſter offer- 
& zngs, tithes, and other eccleſiaſtical dues, claims, and 
« demands whatſoever, heretofore paid or- payable to the 
« vicar, (except ſurplice fees, and ſuch ſtipends, dona-| 
« tions, and bequelts, as have been heretofore, or ſhall 
« be hereafter, beſtowed upon the vicar for the time 


© being) (n:);” 'The rate to be made by afleflors, one half 


appointed by the vicar, and the other by the inhabitants, 


| and the payment to be inforced by diſtreſs and fale (9). 


By $ 28. an option 1s given to the pariſh officers, to raiſe 
yearly, by a pound rate made by them in the proportions 
preſcribed 
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preſcribed by the aft, any ſum not exceeding 300 /. nor 
leſs than 280 /. and to pay the ſame to the vicar by equal 
quarterly payments, ©& clear of all taxes, deductions, 
« charges, and expences, whatſoever, parochial, parlia- 
cc mentary, or otherwiſe howſoever, which ſaid ſum 1s to 
« be in full ſatisfaQtion of all the vicar's claims under this 
« act,” and, in ſuch caſe, during ſuch payment by the 
pariſh officers, the power of appointing aſſeſſors 1s to ceaſe. 

The order of ſeſſions now brought betore the court ſet 
forth, © "That it appeared, that, in a rate for the neceſ- 
5 ſary relief of the poor of the pariſh of Sr. Michael, in 
. © the city of Coventry, for one month, bearing date the 1ſt 


« day of December 1779, the appellant was rated in the 


« words and figures following : 

&« "Phe reverend Benjamin Toms, vicar of the ſaid pariſh, 
* for his parliamentary payments, in lieu of z:thes—yearly 
« rent 200 /,—10 /.” 

'Then, after ſtating that in the ſaid pariſh there are ge- 
nerally four or five rates for the relief of the poor in each 
year, the caſe recited the proviſions of the aCt of 19 Geo. 3. 
c. 60. and ſet forth, © "That in purſuance of the ſaid act, 


and within the time therein limited, an afſefliment, bearing | 


date the 13th of Augy/t 1779, was regularly made, enti- 
tled © An aflefiment by an act of parliament, (ſtating the 
title of the aCt,) for the ſaid vicar for one year, amounting 


in the whole to the ſum of 274/. 145. the greater part of 


- which hath been collected, and the remainder 1s now col- 


lecting by the ſaid vicar.” "That the ſaid Benjamin Toms 


was rated as above to the poor of the ſaid parith, in reſpect 
of the ſaid revenue accruing to him from the faid a&t of 
- parhament and afſeflment made in purſuance thereof. "That 
the annual income received by the iaid Benjamin Toms as 
vicar, before the paſling of the aCt of 19 Geo. 3. amounted 
in the whole to about go/. a year, including the Eaſter 
offerings, which amounted to about 40 /. thereof ; but that 


neither he, nor any of his predeceſlors, had been aſfſefled 


to the poor 1n reſpect thereof.” 

Dunning, Wheeler, and D'Ewes, argued in ſupport of 
the order of ſeſhons. —They contended, that this was a 
ſpecies of property clearly rateable under the ſtatute of the 
43d of Elizabeth. Tithes are expreſsly mentioned in that 
ſtatute, and although there is no direct decifion that a 


mnodus is rateable, the principle has often been recognized, 


as in the caſe of Rex v. Lambeth (q). This is in'truth a 
modus eſtabliſhed by a& of parliament, both the ſtatute of 
Philip & Mary, and that of the preſent King, declaring, 


in their very titles, that the payments were to be 772 lieu of 


tithes. The exemption- in the 28th ſeQion of the preſent 
". "nts from whence it was argued at the ſeſſions that the 
allcllments, 
(9) T. 8 Geo. 1. 1 Str, 525. 
Cc 3 
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aſſeſſments, however made, were not liable to the poor's 
rate, afford the ſtrongeſt proof to the contrary ; for it is 
very ſtrange reaſoning to ſay, that where an expreſs ex- 
emption 1s given in a particular cafe, ſuch On 7s © 


| alſo meant to take place in another caſe, where nothin 
ſaid about it. If the vicar was never rated before the new 


at, that only aroſe from indulgence, on account of the 
ſmallneſs of his income, and 1s neither a proof that he was 
not then liable to be rated, nor a reaſon why he ſhould 
not contribute to the pariſh burthens now that his falary | 
has been encreafed from yo /. to near 300 /. a year. 

The Solicitor General, Lee, Digby, and Gough, on the 


other ſide. —Theſe payments, though called zithes, are, in 


their nature, quite different, and reſemble rents ariſin 

from land, which have been determined not to be rateable. 
Part of the payment 1s given 2zn lieu of Eaſter offerings, and 
they are clearly not rateable.—( Dunning faid he conceived 
they were). —It this attempt ſucceed, a fraud has been 


boa? 49 both on the defendant, and on Ranny for it 


was certainly not in the contemplation of the parties, when 
the two acts paſied, that there ſhould be any deduction 
from the new falary,—(Lee ſaid he ſpoke this of his own 
knowledge, having been counſel for Ran in ſupport of his 
act, when it was depending m parliament.)—It any ſuch 
deduction had been intended, why was it not expreſsly 
raentioned in the bill, which would have given the vicar an 
opportunity to object, or oppole it ? By < 30. of 19 Geo. 3. 
c. 60. half the expence of the aCt is to be paid by the vicar 
out of the firſt money collected under it, and, as the ſub- 
ject of this rate is the firſt afſefſment under the act, and 
he is rated to the full amount, he will pay for what, in 
truth, he will not reccive. As to the expreſs words of ex- 
emption in < 28. there 1s little ſtreſs to be laid upon any 
argument from thence, on one fide or the other. "They 
may have been inferted from ſome 1dea that the ſalary 
would otherwiſe be rateable if paid in a groſs ſum by 
the pariſh. 
Lord MansF1E1.D,— This is in the nature of a private 
aCt of parliament, where the legillature only lends its aid 
to the agreement of the parties, in order to render it effec- 
tual, when any public reaſon ſtands in the way. The pay- 
ments eſtablithed by the a&t of Philip & Mary were not 
rateable under the ſtatute of 43 Elizabeth. They were in 
the nature of rents for houſes, which are not rateable. 
'Thoie payments, if enforced, would have been double 
what has been ſubſtituted in their place, but, on the other 
hand, the remedy by application to the ſummary juriſdic- 
tion given to the Chancellor and the two Chief Juſtices was 
very inconvenient to the vicar.—(His Lordſhip here ſtated 
the different proceedings in the cafe of Rann v. Green)— 


Upon 
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Upon this the pariſhioners and vicar of Sf. Michaels came 
to an agreement. For what ? Not that the new payments 
ſhould be made liable to a duty.to which thoſe which they 


were ſubſtituted for were not liable. 'The agreement was, 


that the vicar ſhould receive to a /e{s amount, but more 
_ eafily. If the ſum ſhall amount to 280 /. the vicar is to 
receive that ſum clear of all parochial and other deductions, 
provided the pariſh chooſe to take the colleCtion of the rate 
upon themſelves. "This they certainly will do, whenever 
it is likely to exceed the 280/. 'The vicar will only have 
the colle&tion to make, when it falls under the ſum. Is.it 
poſſible that it could be intended that when he received 
Jeſs than 280/. it ſhall 20 be free from all deductions ? I 
am clear that the true meaning of the aCt is, that this pro- 
perty ſhall not be rateable to the poor. 

© WilLEs, and AS$HHURST, Fuftices, of the ſame opinion. 
BULLER, Fuftice, abſent. 


The order of ſeſſions, and the rate, quaſhed [1]. 


[1] In T. 22 Gee. 3. the rateability 
_ of the new payments in the pariſh of 
the Trinity came in queſtion upon a 
ſpecial verdiR, in the caſe of Ranz v. 
Pickin and others, when the court de- 
clared, that the ground of the deciiion 
in Rex v. Toms, vas the agreement 


agreement with the pariſhioners, and 
contains no clauſe like 19 Geo. 3. c. 60. 
IS 28. they held that tlie payments here 
are rateable.—The caſe was argued by 
Balguy, for the plaintiff, and Dayrell, 
for the. defendants, IF Yide Lowndes 


v. Horne, C. B. H. 19Gee. 3. 2 Blackt. 


and optional clauſe ; and, as the a& 1252. 
xclative to Rann's pariſh did not paſs by 


PAYNE aggin// ROGERS. 


HE plaintiff was tenant of a commonable tenement, 
and his landlord had brought an aCtion on the caſe, in 

his name, for an encroachment on the common by in- 
cloſure, and had offered to indemnify him againſt all coſts 
and charges in the action. Pending the ſuit, the defend- 
ant procured a releaſe from the plaintiff, upon which the 
landlord obtained a rule to ſhew cauie, why this releaſe 
ſhould not be delivered up to be cancelled, and he be per- 
'- Mitted to proceed in the cauſe, in the name of his tenant. 
'The rule was oppoſed, on the ground that the court 
. could not interfere, as the landlord was not a party on the 
record ; that he had not been under any neceſhty of uſing 
his tenant's name, but might have ſued in his own, for 
an injury done to the inheritance; and that the defendant 
could not, with prudence, go on in this aCtion, becauſe 


| the tenant was not able to pay coſts, if there ſhould be a 


. verdict againſt him. 


ys | The 
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If a perſon 
who is ſued 
by a landlord 
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of his tenant, 
procure a res 
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plaintiff, the 
court will or- 
der the re- 
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delivered up, 
and permit 
the landlord 
to procced, 
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Afſumpfit will 
he for a cre- 
ditor's ſhare 
under an order 
of commiſſion- 
ers of bankrupt 
for a dividend, 
In ſuch ac- 
tion, the pro- 
ceedings before 
the commiſh- 
oners are con- 
clufiveevidence 
of the debt, — 
And the 
aflignees cane 
not {et off a 
debt due from 
the plaintiff, 
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The court expreſſed great indignation at this attempt 
of the defendant, to prevent a Landlord from trying a 
right in the name of his tenant. AsnwuvursT, Fuftice, 
ſeemed to doubt, whether the landlord could have ſued 
in his own name, under the circumſtances of the caſe, as 
ſtated by the affidavits ; and Lord MansFieLD faid, that, 
as to the danger of the defendant's lofing his coſts, zhat 
would be the proper ſubject of an application for the 
interference of the court. | | 
Howorth, in ſupport of the rule.—Baldwwin, for the 


defendant. 


BULLER, Fuftice, abſent. _ 
| 'Fhe rule made abſolute. 


BrRowN and Another, Executors of GRAVATT, 
againſt BULLEN, Aſhgnee of Fox, a Bank- 
rupt. | 

A CTION for money had and received, tried before 

Lord MansFIELD, at the Sittings for M:ddleſex, after 
laſt Michaelmas Term; verdict for the plaintiff, but with 
leave to move to ſet afide the verdict, and enter a nonſuit. 

Davenport, accordingly, obtained a rule to ſhew cauſz, 

on Thurſday, the * 295th of Fanuary, which came on to be 

argued on Wedneſday, the gth of February. 

The Solicitor General, for the plaintifts.— Dunning, and 
Davenport, for the defendant. 

'The caſe, upon his Lordſhip's report, appeared to be 
as follows :—The teſtator, Gravatt, proved 'a debt of 
4107. 1s. 57d. under the commiſſion againſt Fox. After- 
wards, a dividend of fix ſhillings in the pound being de- 
clared by the commiſhoners, and Gravatt having died in 
the interval, the plaintiffs, as his executors, demanded 
their ſhare of the dividend, amounting to 123/. 1d. 
which the defendant refuſed to pay, alleging, that there 
was a balance due by Gravatt to the bankrupt. Upon 
this, the plaintiffs brought this a&tion. "The defendant 
pleaded nor afſumppit, and delivered a notice of fet-off. 

_ At the trial, it was contended, on the part of the de- 
fendant; 1. That the action could not be maintained, the 
only method of recovering debts, proved under a com- 
miſhon of bankruptcy, being by application to the Great 
Heal ;. 2. 'That, 1f the ation was maintainable, the con- 
ſideration and circumſtances of the debt muſt be gone into 
and proved, as in other ations of afſirmpſit; 3. That, if 


\ this was not incumbent on the plaintiffs, yet it was com- 


petent to the defendant, to avail himſelf of the notice of 
jet-off; | 
_ Lord 
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Lord MansFIELD over-ruled all thoſe points. He 
thought, 1. That the ation was maintainable z 2. That 
the only way to queſtion the proof of the debt taken b 
the commiſſioners, was by petition to the Chancellor ; that 
by the ſtatutes, the oath of the party is to be the proof 
of the debt, and a particular penalty is impoſed for ſwear- 
ing to a falle debt (7); and, 3. 'That as the commiſkoners 
have a power of ſetting off mutual debts (s), the ſum 
proved muſt be taken to be the balance due; but if it 
thould happen, that only one fide of the account appeared 
before the commilſioners, or that any article was omitted 
on either fide, on application to the Great Seal, the ac- 
count would be again opened, and referred to the com- 
miſhoners, or, in cales of difhculty, to the maſter. | 

Theſe topics were now enlarged upon, on the part of 
the plaintiffs. + | 

For the defendant, 1t was admitted, that relief might 
have been obtained by application to the Great Seal ;z but 
it was ſaid, that it did not therefore follow, that the de- 
fendant might not avail himſelf of the truth and juſtice of 
the caſe, on the trial of an a£Ction at law. Indeed the 
action itſclf was novel, and would, 1f encouraged, tend to 
diſturb the execution of the bankrupt laws, which never 
meant to ſubject afhgnees to actions from creditors. 'The 
proper courſe, and daily practice, is, for them to ſeek 
their relief by application to the Chancellor. But if the 
action is maintainable, as the plaintiffs have choſen to 
come into a court of law, they muſt be ſubject to the 
ſame conditions with others ſuing in the ſame ſort of 
action 3 they muſt give the regular eyidence of their debt, 
there being no inſtance where a man can, in a court of 
law, ſubſtantiate a demand by his own oath. The in- 
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tention of the bankrupt laws was only, that the oath of 


the creditor ſhould be concluſive to the effect of entitling 
him to vote for aſſignees. For every other purpoſe it may 
| be queſtioned, 'The plaintiffs muſt alſo ſubmit to have 
the demands of the ailignees ſet off againſt them, there 
being no exception of which they can avail themſelves in 
the ſtatutes of ſet-off. If the defendant were to go before 
the Chancellor, he wouid perhaps direct an iſſue, and 
then the parties would, after that circuity, find themſelves 
in the ſame ſituation as they now are in. If the defendant, 
- not being allowed to ſet off the debt due by the plaintiffs, 
ſhould be driven to ſue them in another action, they may, 
in the mean time, have paid away what they ſhall receive 
under the dividend, and by pleading plene adminiſtravit 
deprive him entirely of all remedy. | 
Lord MANSFIELD ſaid, this was a general queſtion, and 
ought to be looked into. "Phat at preſent. of the two 
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opinions, he was rather inclined to hold that the ation 
would not lie, than that proof could be admitted to 
queſtion the debt, or the amount; for, if that could be 
done, and the ſum found by the verdi& ſhould differ 
from that proved before the commiſſioners, the aQion 


would not make an end of the matter, but the parties 
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muſt go back to Chancery, to have the dividend altered, 
which would be circuitous and inconvenient. 

'The court took till this term to conſider of the caſe; 
and, now, Lord MansFiELD delivered their opinion as 
follows : | 

Lord MaxsFIELD,—(after ſtating the facts of the caſe, 
and the different points which had been apitated,)—I 
allowed the plaintiffs to recover their ſhare of the dividend 
againſt the afhignees, as money poſitively and expreſsly 
paid into the hands of the aſſignees for their uſe. We are 
| all of opinion, that the direCtion was right, that the 
ation was maintainable, and that, after a debt is liqui- 
dated before the commiſſioners, it cannot be litigated but 
by an application to the Great Seal. Mr. 7/tice BuLL en 
delires it may be underſtood that he concurs in this 
opinion. 


'Che rule diſcharged. 
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HE intended Purpoſe of this Table 1s to point out the ſeveral Books of 

Reports, which contain the Determinations of the Courts of Law and 
Equity, during any particular Period or Year from the Reign of Edward I. to 
the 39 Geo. 3. 1790. The Utility of this Table is obvious to thoſe who have 
Occaſion to reſort to thoſe Books, either in the uſual Courſe of Study or for 
Information in Practice, as it affords a ready Reference to ſuch of thoſe Sources 
of Authority as are peculiar to each Year, within the Period above mentioned, 
and exhibits in a conciſe Point of View all the contemporary Reports, under 
the Date of the Year, the Year of the reſpeCtive Reign, and of the Chancellor, 
Chief Juſtices and Chief Baron who preſided at any given Time. 


This Table (which is conftrufted on the Plan of Dr. Prizfley's Chart of 
Biography) is divided horizontally into four Columns, each deſcribing in Length 
the Space of 100 Years, except the uppermoſt, which includes 200, beginning 
with the Year 1301, and the lowermolt which contains only go, ending with the 
preſent Year 1790. | | | 


Each Column 1s divided perpendicularly into 100. Parts, each repreſenting 
the Space of one Year, except the uppermoit, in which every Diviſion contains 
two Years. 


Immediately over each Column 1s placed a Scale, divided into Years, anſwer- 
ing to the Diviſions of the Column, on which are ſet down the Years of the 
reſpeCtive Reign oppoſite to the Date of the Year ; and betwixt both, correſpon-« 
dent to the 'Time of their Promotion, the Names of the Chief Juftices of the 
King*s Bench and Common Pleas, and Chief Barons, and from 1601, thoſe of 
the ſeveral Chancellors and Lord Keepers are added, diſtinguithing likewiſe 
when the Great Seal was put in Commiſſion. | 


The Table being thus divided, the Period peculiar to each Reporter, or 
during which the Determinations of either of the Courts are found in any parti- 
cular Book of Reports, is ſhewn by a Line drawn within the Column, corre- 
ſponding to the ſeveral Diviſions of it ; on which Line are expreſſed the Author's 


| Name, and by the Initial Letters, the Court whoſe Determinations are therein 
_ extant ; and where there occurs within ſuch Period, a Chafm or Vacancy of 


ſeveral Years, the Interruption 1s denoted by a Dot placed in the Middle of each 
Space anſwering to thoſe Years ; and where again there are but a few Cafes 
within a conſiderable number of Years (and thoſe Years not particularly men- 
tioned in the Book,) ſuch Peculiarity 1s pointed;out by two Dots within each 
Space correſpondent to that Period. ' 3 \ | 

The Equity Reports are arranged towards the Bottom of each Column, pre- 
ſenting, at one View, a Series of the Deeree-of*the Court of Chancery, and 
of ſuch of the Judgments in Parhtament as have been Reported. 


' To facilitate the Uſe of this Table by making the Several Parts of it more 
readily diſtinguiſhable on immediate Inſpe&ton, each Reign is differently cq- 
loured. 


The Deſign of the whole, and the ConftruRtion of the ſeveral parts of this 
Ixpex being thus explained, it is thought unneceflary to add any thing con- 
ceruing the few common Abbreviations therein uſed, = | 
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